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PREFACE 


The  term  police  power,  while  i£i  constant  use  and  indis- 
pensable in  the  vocabulary^  of  Americ^*£!;donstitutional  law, 
has  remained  without  authoritative  ^or  generally  accepted 
definition.  It  is  therefore  proper  to  state  at  the  outset,  that  the 
term  will  be  employed  in  the  following  pages  as  meaning  the 
power  of  promoting  the  public  welfare  bv  r^^trfiining  and 
regulatmg  the  use  of  liberty  and  property.  Under  this  defini- 
tion  constitutional  questions  regarding  civil  and  criminal  jus- 
tice, taxation,  and  public  improvements  and  services,  are  out- 
side of  the  scope  of  this  treatise,  the  plan  of  which  also 
excludes  the  administrative  law  of  the  police  power,  i.  e.,  the 
common  law  and  constitutional  principles  regarding  the  ex<'- 
cution  and  enforcement  of  police  legislation,  and  the  remedies 
against  unlawful  official  action  in  the  pretended  exercise  of  the 
pi)liee  power. 

The  first  part  of  the  treatise  develops  the  i<lea  of  the  police 
power  by  assigning  to  it  its  place  among  governmental  powers 
(chap.  I) ;  and  by  discussing  its  various  methods  of  operation 
(chap.  II) ;  and  a  chapter  is  given  to  a  summary  of  the  relation 
of  the  federal  government  to  the  police  power  (chap.  III). 

The  main  division  of  the  treatise  is  dictated  by  the  considera- 
tion that  certain  rights  yield  to  the  police  power,  while  it 
respects  and  accommodates  itself  to  others.  The  part  entitled 
the  Public  Welfare  defines  the  conditions  and  interests  which 
call  for  restraint  or  regulation.  These  are  classified  as  pri- 
mary social  interests  and  economic  interests.  The  foi-nier 
constitute  the  undisputed  field  of  the  police  power,  in  which 
state  control  is  universally  regarded  as  legitimate.  These 
interests  are  peace  and  security  from  crime  (chap.  IV),  public 
safety  and  health  (chap.  V),  public  order  and  comfort  (chap. 
VI),  and  public  morals  (gambling,  drink  and  vice,  chapters 
VII,  VIII,  IX).  The  control  of  dependent  classes  is  treated  in 
connection  with  these  interests  (chap.  X). 

The  economic  interests  relating  to  the  conditions  of  produe- 
tion  and  distribution  of  wealth  constitute  the  debntable  field 
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of  the  police  power.  The  prevention  of  fraud  (chap.  XI)  is 
generally  conceded  to  be  a  legitimate  function,  but  the  pre- 
vention of  oppression  is  frequently  met  by  the  assertion  of  a 
constitutional  right  of  liberty  of  contract.  The  legislation 
against  oppression  deals  with  the  protection  of  debtors  (chap. 
XII)  and  of  laborers  (chap.  XIII),  and  with  combinations  of 
labor  (chap.  XIV)  and  of  capital  (chap.  XV).  Closely  con- 
nected  with  the  latter  is  the  state  control  of  corporations  (chap. 
XVI),  while  the  restraint  of  perpetuities  (chap.  XVII)  pre- 
sents but  few  constitutional  aspects. 

The  important  classes  of  business  which  require  special  state 
control  by  reason  of  natural  monopoly  or  legal  privileges,  are 
treated  under  the  head  of  business  affected  with  a  public 
interest  (chap.  XVIII),  while  the  limitations  upon  rights  of 
property  resulting  chiefly  from  public  easements  or  natural 
conditions  are  discussed  under  the  head  of  qualified  property 
(chap.  XIX).  A  chapter  on  compulsory  benefits  (chap.  XX), 
showing  how  far  the  individual  may  be  compelled  to  act  for 
his  own  benefit  or  that  of  limited  groups,  concludes  this  part 
of  the  treatise. 

The  third  part,  entitled  fundamental  rights  under  the  police 
power,  is  naturally  divided  into  three  main  subportions: 
lil)(*rty,  property,  and  equality. 

Immunity  from  governmental  restraint  is  generally  conceded 
to  the  liberty  of  the  body,  and  to  the  liberty  of  private  con- 
duct, classed  together  as  personal  liberty  (chap.  XXI) ;  our 
constitutions  expressly  guarantee  religious  and  political  liberty 
(chap.  XXII) ;  of  the  economic  aspects  of  liberty  (chap. 
XXIII),  that  of  migration  and  settlement  is  fully  recognised, 
while  the  freedom  of  contract  and  of  pursuit  of  livelihood  has 
at  best  an  uncertain  status. 

The  subject  of  property  is  practically  identical  v/ith  that  of 
vested  rights,  the  protection  of  which  under  adverse  claims  of 
public  policy  forms  one  of  the  most  difficult  problems  of  con- 
stitutional law.  A  chapter  on  appropriation,  injury  and  de- 
struction (chap.  XXIV)  differentiates  police  power  from 
eminent  domain,  regulation  from  taking,  and  useful  property 
from  dangerous  things.  Retroactive  legislation  sacrificing 
vested  rights  to  a  change  of  legislative  policy  is  discussed 
under  the  heads  of  confiscatory  regulation  (chap.  XXV)  and 
public  grants  and  licenses  (chap.  XXVI),  and  the  chief  his- 
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torical  illnstrktions  of  the  conflict  of  vested  rights  and  public 
policy  are  reviewed  under  the  head  of  social  and  economic 
reforms  (chap.  XXVII). 

The  principle  of  equality  (chap.  XXVIII)  constitutes  a 
limitation  upon  the  police  power  of  equal  importance  with  that 
of  vested  rights.  It  means  that  government  shall  neither  im- 
pose particular  burdens  upon  individuals  or  corporations  to 
meet  dangers  for  which  they  cannot  in  justice  be  held  respons- 
ible (chap.  XXIX),  nor  grant  special  privileges  or  monopolies 
(chap.  XXX),  and  that  all  legislative  discrimination  should 
be  justified  by  differences  of  status,  act,  or  occupation,  eorre- 
spondinp  to  the  difference  of  legislative  measures  (chap. 
XXXI). 

The  law  of  the  police  power  is  practically  a  growth  of  the 
last  thirty  or  forty  years,  and  much  of  it  remains  unsettled. 
There  has,  however,  been  a  sufficient  amount  of  judicial  dis- 
cussion and  decision  to  warrant  the  attempt  to  summarise  the 
results  so  far  reached.  A  work  upon  a  subject  which  is  still 
in  a  formative  stage  is  necessarily  constructive,  and  the  writer 
must  claim  considerable  independence  in  the  classification  an<l 
formulation  of  principles ;  but  it  is  hoped  that  the  substance  of 
the  law  as  given  in  this  treatise  will  be  found  to  be  a  faithful 
and  accurate  presentation  of  the  authorities.  The  author  will 
be  satisfied  if  he  has  succeeded  in  making  some  contribution  to 
the  correct  understanding  of  a  branch  of  the  law  which  yields 
to  no  other  in  importance  and  interest. 

E.  F. 

University  of  Chicago, 
January,  1904. 
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THE  POLICE  POWER. 


FIRST  PART. 

NATURE  AM)  (JKNKRAL  S( Ol^K  OF  THE  POLICE 
POWER. 


CHAPTER  I. 
OOVEBNBCBNTAL  P0WEB3  AND  PUBLIC  POLICY. 

§  1.  Division  of  governmental  powers.— (lovprnineiital  pow- 
t  rs  arc  coinnioiily  distiu^uisluMl  Hcrcordiiijr  to  the  depHi'tmeniK 
of  jL'overniiieut  by  which  tlirv  are  exereiwici,  hh  le>riHlativ(»,  t^x- 
t'rutivr,  and  judicial.  Tliis  division  is  <d<)s<'ly  (•4)nncett*d  with 
thr  dcvidopment  of  modern  constitiitional  ^ovcrnnienl,  and  has 
IxM'n  distinctly  recoj^nised  and  made  part  of  the  fun<lamentai 
Ijiw  in  nearly  all  American  constitutions.  It  is  a  division  of  an 
a<lministrativc  character  based  on  principh's  of  orj^anisation, 
and  has  no  logical  or  legal  relation  to  different  Bubjeet-matterK 
or  objects  of  j^overnment.  The  three  departments  set  a  check 
uiM)n  one  another,  and  thus  upon  the  government  as  a  whole, 
and  the  separation  of  powers  has  therefore  always  been  looked 
upon  as  a  valuable  safeguai-d  of  free  institutions;  but  the  diyi- 
sir»n  does  not  necessarily  limit  the  substance  of  governmental 
j»o will's  and  does  not  indicate  the  nature  of  such  limitations  as 
it  may  <»ventually  bring  about. 

We  recognise  on  the  other  hand  that  government  consists  of 
ii  number  of  powers  differing  from  each  other  in  object  and 
content.  There  has  never  been  an  exhaustive  classification  of 
these  powers,  and  only  those  have  distinctive  names  which 
have  been  conspicuously  the  subject  of  constitutional  conten- 
tion or  discussion.  Thys  there  is  no  brief  or  comprehensive 
word  to  designate  the  power  to  make  laws  for  the  regulation 
of  [»rivatc  rights,  the  power  to  detinc  and  punish  crimes,  or 
the  power  to  enact  codes  of  procedure:  but  th(»  military  powei\ 
1  ] 
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the  taxiiii^  j>ower.  the  police  power,  the  power  of  eminent  do- 
main, have  become  familiar  terms  in  our  constitutional  law. 
Of  these,  the  police  power  is  the  most  comprehensive,  and 
therefore  necessarily  the  vajruest. 

§2.  The  term  * 'police.' '—The  term  police  has  never  been 
clearly  circumscribed.  It  means  at  the  same  time  a  power  and 
function  of  jrovernment,  a  system  of  rules,  and  an  adminis- 
trative organisation  and  force.  Blacksttme  couples  pul)li( 
police  and  economy  which  he  defines  as  *'th(»  due  rejrulatiou 
and  domestic  order  of  the  kinjrdom,  whereby  the  individuals 
of  the  state,  like  the  mend)ers  of  a  well  ^ov(»rned  family,  are 
bound  to  conform  their  »reneral  behavior  to  the  rules  of  pro- 
priety, jrood  nei*rhborhood,  and  jrood  manners,  and  to  Im»  decent, 
industrious  and  inoffensive  in  their  respective  stations."'  He 
treats  under  this  head  of  clandestine  marriajres,  of  bijramy,  of 
wanderiufr  soldiers,  of  gypsies,  of  common  nuisances  (inchnl- 
in^r  disorderly  houses,  inns,  plays  and  shows,  lotteries,  fins 
works,  eavesdroppers,  common  scolds),  idleness,  luxury,  j^am- 
injr,  and  the  game  laws.  Offenses  against  public  trade  and 
against  public  health  are  treated  separately  from  police.  The 
influence  of  Hlackston(»'s  arrang(»ment  is  noticeable  in  the 
legislation  of  those  states  which  have  made  police  one  of  the 
j)rincipal  divisions  of  their  statutory  revisions.^  An  arrange- 
ment of  this  kind  is  simply  a  matter  of  convenience  and  has 
no  legal  significance.  It  would  be  inn>ossible  to  discover  any 
princ^iple  upon  which  these  particular  matters  are  brought  to- 
g(»ther  and  sei)arated  from  others.  In  the  decisions  of  the 
courts  we  find  the  term  police  coupled  with  internal  commerce 
and  domestic  trade;  health  and  safety  measures  are  commonly 
ascribed  to  it :  but  it  is  also  made  to  include  the  establishment 
of  courts  of  justice  and  the  punishment  of  offenses,  and  the 
general  tendency  is  to  identify  it  with  the  whole  of  internal 
government  and  sovereignty,  and  to  regard  it  as  an  undefined 
mass  of  legislation.** 

1  Bluckstono  !V.  KVJ-lTo.  Ohio,     Rhode    Island,     WMhington, 

'■i  The  term  police  appeiirs  first  as  :ind  Wiseoiisin. 
a   division   uf  lejrislatioii   in   the   He-  •'"Gibbons  v.  0{(deii,  9  Wh.  1,  204; 
vised  Statutes  of  N'eu   York  in  lSJi>.  License  Cases,  5  How.  504,  583;  New 
Mjissaehnsetls  adopted  it   in   tlir  Kr-  York  v.  Miln,  11   Pet.  102,  130;   Pan- 
vision  of  ]KM\,  it  is  n<»\v  :ilsi»  t'lmiid  s','n;:(T  Cases,  7  How,  283,  424, 
in  Dela\\are,  Iowa,  New  Hampsliire, 
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§3.  The  term  ''police  power/*— It  has  been  inferred  from 
this  vajnieness  of  the  term  police,  that  the  idea  of  the  police 
power  must  be  equally  undefined,  and  a  recent  author  has  gone 
so  far  as  to  deny  its  existence,  treating  it  as  a  fiction,  and  hold- 
ing: it  equivalent  to  indefinite  supreniacA-/  The  inference  is, 
however,  unwarranted.  As  soon  as  the  idea  of  the  police  be- 
came the  centre  and  foundation  of  a  governmental  j>ow"er,  the 
(»xercise  of  which  had  to  justify  itself  in  the  face  of  constitu- 
tional limitations,  the  courts  were  bound  to  use  the  term  with 
irrcater  care,  and  to  attempt  to  define  it.  From  the*  mass  of  de- 
cision.s,  in  which  the  nature  of  the  jxiwer  hns  bi'cn  discussiMl, 
and  its  application  either  contMMbMl  or  dcni^'d.  it  is  possibh'  to 
<*v<»lve  at  least  two  main  attributes  or  characteristics  which  dif- 
ferentiate th(»  police  power  i  it  aims  directly  to  secure  and  pro-; 
mote  tho  public  welfare,  amlrnTix's  so  bxJllialnimt  and  MonipuEj!.. 
srtTfry  It  will  be  ne(*e(<Kary  to  olVer  a  f(nv  general  ob.servntions 
n\i(m  these  two  points,  bearing  in  mind  that  it  is  not  l)y  general 
stat(Mm*nt8,  but  only  by  a  detailed  examination  of  statut(*s  and 
d<HMsions  that  the  power  can  be  fully  understood  and  d(»fin(^d. 
Such  an  examination  will  show  what  has  bei*n  done  and  what 
has  lH*en  ap])roved  by  experience,  what  has  been  attem])tiMl  and 
has  failed,  what  has  been  surrendi  red,  and  what  is  ainuMl  at 
and  in  process  of  being  accomplislu'd.  It  will  reveal  the  police 
jiower  not  as  a  fixed  quantity,  but  as  the  exi)n»ssion  of  social, 
economic  and  political  conditions.  As  long  as  these  conditions 
vary,  the  police  power  must  continue  to  be  elastic,  i.  e.,  capa- 
ble of  development. 

A.     THE  POLICE  POWER  AS  A  MEANS    OF   FTTRTHERINCJ    THE 
PUBLIC   WELFARE.      §4-21. 

§  4.  In  order  to  understand  tli<*  police  power  with 
reference  to  its  purpose,  it  is  necessary  to  distinguish  the  great 
objerts  of  government:  the  maintenanee  of  national  existence; 
the  maintenance  of  right,  or  justice:  and  the  public  wtdfare. 

§  5.  Maintenance  of  national  existence.— The  maintenance 
of  national  existence,  including  the  relation  to  other  states  and 
the  expansion  of  national  power,  involves  the  creation  of  an 
adequate  governmental  organisation,  the  management  of  for- 

*  W,  G.  HastiugB,  Development  of     statr.     I*io««o(Mliu;rs  of  \hv  Ainfrican 
Uiw    :iH  illiistrsitpd  by  the  dec-isioTis     lhilosnphic;il   Socipty,   Sopt.    lOOO. 
relating  to  tho  Folire  Pcnver  of  X\w 
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('i{j:n  n^latioiis  through  diplomatic  intercourse,  treatii's,  and 
lejrislation  affecting:  foreign  interests,  the  conduct  of  war,  and 
the  protection  of  the  state  a^nijist  internal  revolt  and  insur- 
rection. The  orpinisinj?  jx^wer  is  largely  exercised  by  the  con- 
stitution directly  and  otherwise  forms  part  of  the  jreneral  legis- 
lative power,  while  appointment  and  removal  of  officers  are 
regarded  jLrent?rally  as  executive  functions.  The  international 
power  is  under  the  fe<leral  constitution  reserv(*d  to  the  national 
trovernment,'*  and  is  divided  betwe«'n  the  le«rislativ<'  an<l  ex- 
ec'utivc^  departments.  The  conduct  of  war  and  the  suf)pression 
oF  insurrection  call  int«»  phiy  the  military  pow(»r  of  the  j^ov- 
rrnment,  vested  larjrely  in  the  rxecutivr.  In  the  exercise  of  its 
international  and  military  powoi*  thr  stale  is  Thm**!  from  many 
oT  the  restraints  und<M'  which  it  must  iMmduct  the  pca<'cful 
j^overnmcnt  of  its  own  citizens.'** 

si  6.  Supply  of  ways  and  means,  doscly  associated  with 
the  maintenance  of  state  existence  is  the  snj^ply  of  ways  and 
means.  In  all  its  functions  tin*  jrovernment  needs  j)crsons, 
funds,  and  material  c(|uii)ment.  To  obtain  thes(\  th<^  state 
may  under  circumstances  res<»rt  to  the  exaction  of  s(»rvices,  and 
to  the  takinir  of  ])rop<Tty  for  comp(Misation.  .Most  import- 
ant, however,  is  the  su|)ply  of  financial  ways  and  means,  the 
collection  and  <'Xj)enditure  of  rev(»nu<',  which  in  (*very  state 
forms  one  of  the  main  depart m(*nts  of  the  jrovernment.  It 
involves  the  manajrement  of  public  j>rr)perty  with  a  view  to 
income,  the  power  to  incur  indebtedness,  the  a  impropriation  of 
funds,  and  above  all  the  taxing  power,  i.  e.,  the  power  to  im- 
pose ])ecuniary  bun  lens  according  to  some  principle  of  apjK)r- 
tionment  and  for  public  jmurposes. 

^  7.  The  maintenance  of  right  and  the  redress  of  wrong.— 
Civil  and  criminal  justice.  — Tln^  fundamental  canons  of  justice 
result  from  the  common  sense  of  riirht  and  wrong:,  of  moral 
responsibility  and  the  faith  of  oblij^ations.  They  are  applied 
to.  and  in  their  turn  are  affected  l)y.  established  social  and 
economic  conditions,  and  the  institutions  of  government,  fami- 

-'  Holmes  v.  JeiiiuHon,  14  Pet.  540.  Ciisualties  and  dangers  to  which  no 

♦»  Federiilist,  Letter  31 :     '  *  As  the  possible  Jimits  can  be  assigned,  the 

duties    (if    superintending    the    ua-  power    of    making     that    provision 

tional   dofeufe  and   of  securing   the  nught  to  know  no  other  bounds  than 

public  peace  apainst  force  or  doine*<-  the  exicreru-ies  ot'  tlie  nation  and  the 

tic   vi<)lein(»  involves  a   provision  for  resources  of  the  community.^' 
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ly,  property,  and  individual  liberty.  The  precise  boundaries  be- 
tween different  ri|?hts,  and  the  meaning  and  effect  of  legal 
acts,  are  evolved  from  their  nature  and  purpose  by  reason  and 
logic.  These,  and  the  just  remedies  for  the  violation  of  rights, 
constitute  the  common  law. 

The  normal  operation  of  the  rules  of  justice  consists  in  their 
voluntary  observance  in  the  conflict  of  human  interests.  Their 
application  in  cases  of  doubt  and  controversy,  and  their  en- 
forcement in  case  of  violation,  calls,  however,  for  authority 
and  compulsion,  and  constitutes  one  of  the  chief  functions  of 
the  state.  This  function  is  called  the  administration  of  civil 
and  criminal  justice. 

The  state  may  and  often  does  formulate  And  enact  rules  and 
principles  of  justice  in  the  form  of  statutes,  and  legislative 
activity  may  also  be  called  for  to  remedy  defects  of  the  com- 
mon law.  Positive  rules  and  regulations,  which  could  not  be 
evolved  by  reasoning,  may,  moreover,  be  required  for  the 
better  ascertainment  and  protection  of  rights  and  the  more 
perfect  administration  of  justice,  so  in  the  matter  of  authenti- 
cating or  recording  legal  acts.  The  great  characteristic,  how- 
ever, of  the  principles  of  civil  and  criminal  justice,  is,  that 
they  do  not  appear  as  the  dictates  of  government,  but  as  the 
dictates  of  reason,  and  that  their  growth  and  development  is, 
on  the  whole,  free  from  the  fluctuations  and  conflicts  of  policy 
which  di.stinguish  governmental  activity  of  the  class  next  to  be 
considered. 

§  8.  Public  welfare  or  internal  public  policy.— The  care  of 
the  public  welfare,  or  internal  public  policy,  has  for  its  object 
the  improvement  of  social  and  economic  conditions  affecting 
the  community  at  large  and  collectively,  with  a  view  to  bring- 
ing about  **the  greatest  good  of  the  greatest  number.''  The 
organised  activity  of  the  community  is  based  upon  the  fact  or 
belief  that  certain  conditions  essential  or  favorable  to  all  alike 
cannot  be  obtained  at  all  or  without  great  waste  and  difficulty 
by  private  effort,  and  also  that  in  certain  respects  individual 
activity  is  anti-social,  i.  e.,  accomplishes  its  ends  by  sacrificing 
the  interests  of  the  mass  or  of  great  portions  of  the  commu- 
nity. The  state  supplies  the  former  defect  by  collective  com- 
munal action,  and  meets  the  latter  by  restraint  and  compulsion 
exercised  over  individuals. 

In  80  far  as  the  prosperity  of  the  community  rests  upon  the 


(i  '     (JOVKHNMKNTAL   POWKKS.  g^ 

clVorts  whiiih  eacli  individual  makes  for  himself,  and  in  so  far 
as  without  security  of  rights,  free,  fair  and  peaceful  individual 
activity  is  impossible,  justice  is  one  of  the  chief  elements  of 
public  welfare.  Criminal  justice  moreover  directly  protects 
public  or  collective  interests  in  important  respects.  Custom 
and  a  sense  of  propriety  demand  of  the  individual  that  he 
subordinate  and  adapt  the  exercise  of  his  rip:hts  to  manifest 
social  interests  and  requirements,  and  the  disrep^ard  of  this  ob- 
lif?ation  appears  as  a  wronjr.  Thus  most  of  the  self-evident 
limitations  upon  liberty  and  property  in  the  interest  of  peace, 
safety,  health,  order  and  morals  are  punishable  at  common  law 
as  nuisances.  It  is  with  reference  to  these  obvious  restraints 
that  the  maxim  has  been  proclaimed:  sic  ntere  tuo  tit  alienum 
non  laedas. 

But  no  community  confines  its  care  of  the  public  welfare  to 
the  enforcement  of  the  principles  of  the  common  law.  The 
state  places  its  corporate  and  proprietary  resources  at  the  dis- 
posal of  the  public  by  the  establishment  of  improvements  and 
services  of  different  kinds;  ami  it  ej-rrciscs  its  compulsory  pow- 
ers for  the  prevention  and  anticipation  of  wrong  by  narrow- 
ing common  law  rights  through  conventional  restraints  and 
positive  regulations  whicli  are  not  confined  to  the  prohihition 
of  wrongful  dcts.  It  is  this  latter  kind  of  state  control  which 
constitutes  the  essence  of  the  police  power.  The  maxim  of  this 
power  is  that  every  individual  must  submit  to  such  restraints 
in  the  exercise  of  his  liberty  or  of  his  rights  of  property  as  may 
be  required  to  remove  or  reduce  the  danger  of  the  abuse  of 
these  rights  on  the  part  of  those  who  are  unskilful,  careless  or 
unscrupulous.'^ 

'  Formerly  the  distinction  between  mining  of  meum ;  and  this  is  exer- 

justicc      (maintenance     of     private  cised  by  equity  and  justice  in  ordi- 

rij^ht)  and  policy  (promotion  of  the  nary  courts,  and  by  the  civilians  is 

public     welfare)     nearly     coincided  nominatc<l   jv.s   privatum,   and   with 

with  the  division  of  judicial  or  legis-  us  common  law;  and  these  laws  can- 

hitivc  and  executive  power.    The  f ol-  not  be  changed  without  parliament ; 

hnniig  is  quoted  from  Chief  Baron  and  although   that   their  form   and 

Fleming's  argument  in  Bates'  case  course  may  be  changed  and  inter- 

(1606):       **The    king's    power    is  rupted,     yet     they     can     never     be 

double,  ordinary  and  absolute,  and  changed  in  substance.    The  abeolute 

they    have    several    laws    and    ends,  power  of  the  king  is  not  that  which 

That    of    the    ordinary    is    for    the  is  convorteil  or  executed  to  private 

profit  of  particular  subjects,  for  the  use,  to  the  benefit  of  any  particular 

cxe4Uition  of  civil  justice,  the  deter-  person,  but  in  only  that  which  is  ap- 
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§  9.  Scope  of  internal  public  policy  and  welfare.— The  pub- 
lic welfare  embraces  a  variety  of  interests,  calling  in  different 
degrees  for  public  care  and  control.  They  may  be  classified 
as  follows:  the  primary  social  interests  of  safety,  order,  and 
morals;  economic  interests;  and  non-material  and  political  in- 
terests. 

§  10.  The  primary  social  interests :  safety,  order,  and 
morals.— In  order  that  social  life  may  exist,  that  human 
faculties  may  be  developed,  and  the  progress  of  civilisation 
be  made  possible,  a  certain  minimum  of  physical  well-being  is 
necessary.  This  minimum  varies  in  different  periods,  and 
rises  with  advancing  civilisation  until  it  includes  a  certain 
standard  of  comfort.  Closely  connected  with  physical  well- 
being  is  a  recognition  of  elementary  moral  standards,  and  a 
repression  of  at  least  the  outward  manifestations  of  vice  and 
immorality.  In  so  far  as  the  maintenance  of  these  physical  and 
moral  standards  depends  upon  conditions  affecting  a  consider- 
able number  of  people  alike,  the  government  attempts  to  secure 
them  to  the  public  and  to  the  individual.  Criminal  justice,  the 
proprietary  action  of  the  state,  and  the  police  power,  are 
equally  enlisted  for  this  purpose. 

The  exercise  of  the  police  power  for  the  protection  of  safety, 
order,  and  morals,  constitutes  the  police  in  the  primary  or  nar- 
rower sense  of  the  term.  It  is  a  power  so  vital  to  the  com- 
munity that  it  is  often  conceded  to  local  authorities  of  limited 
powers.  It  is  the  police  power  in  this  narrower  sense  of  the 
term  which  the  Supreme  Court  of  the  United  States  concedes 
on  principle  to  the  states,  even  where  its  exercise  affects  inter- 
state and  foreign  commerce. 

§  11.  Care  and  control  of  dependents.— It  will  be  convenient 
to  treat  in  connection  with  these  primary  social  interests,  the 
care  and  control  of  dependent  classes,  especially  of  minors. 
While  not  greatly  developed  until  recent  times,  the  power  is 
generally  felt  to  belong  to  the  state  in  the  fullest  measure,  and 
is  conceded  by  the  courts  without  question. 

plied  to  the  general  benefit  of  the  varieth  with  the  time,  bo  varieth  this 

{loople,  and  is  salus  populi;  as  the  absohite  law,  according  to  the  wis- 

people  is  the  body,  and  the  king  the  dom   of   the  king,   for  the  common 

head;  and  this  power  is  not  guided  good;  and  these  being  general  rules, 

by  the  rules  which  direct  only  at  the  and  tnie  as  they  are,  all  things  done 

common  law,  and  is  most   properly  within     these     rules     are     lawful." 

named  poUcy  and  government,  and  (Prothero    Statutes    and    Gonstitu- 

as    the    constitution    of    this    body  tional  Documents,  p.  341.) 
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S  12.  Economic  interests.— That  the  organized  community 
should  afford  its  members  protection  against  physical  danger 
and  moral  scandal,  is  generally  admitted,  and  only  tfie  ques- 
tion to  what  extent  this  protection  should  go,  is  controverted. 
It  is  otherwise  as  to  economic  interests.  Wealth  is  almost  as 
(essential  to  our  civilisation  as  safety,  order,  and  morals;  but 
while  these  can  be  secured  to  a  substantial  degree  by  restraint, 
the  acquisition  of  wealth  is  based  on  active  efforts ;  and  while 
systematic  restraint  proceeds  naturally v  from  government, 
active  effort  must  be  chiefly  individual.  Our  economic  system 
is  essentially  individualistic,  and,  more  than  that,  is  based 
upon  peaceful  struggle  and  conflict.  An  absolute  govern- 
mental control  over  economic  interests,  similar' to  that  over 
the  interests  of  order,  peace  and  security,  would  be  possible 
only  if  with  regard  to  the  former  as  well  as  with  regard  to 
the  latter,  equality  were  a  desirable  or  practicable  end,  i.  e., 
if  the  state  were  socialistic.  Under  existing  conditions,  gov- 
enimental  activity  in  the  care  and  control  of  economic  interests 
must  operate  largely  as  interference  and  disturbance,  as  fa- 
voritism or  oppression. 

There  are  important  exceptions  to  this  rule,  and  especially 
in  providing  facilities  of  communication,  the  necessity  and  the 
utility  of  governmental  action— action  chiefly  of  a  corporate 
or  proprietary  character— has  generally  been  conceded,  and 
this  is  also  a  ease  where  the  benefit  bestowed  is  tolerably  equal 
for  all.  As  the  avowed  purpose  of  legislation  dealing  with 
economic  interests  is  generally  aid  and  encouragement  to  com- 
merce and  industry,  the  governmental  power  next  largely 
called  into  play  after  the  proprietary  power,  and  indeed  in- 
vo1v«mI  in  the  latter,  is  that  of  taxation,  principally  in  the  form 
of  protection  against  foreign  competition,  in  which  it  may  at 
least  be  plausibly  argued  that  there  is  an  equal  benefit  to  the 
whole  community. 

l\)wers  of  compulsion  and  restraint  are  very  much  less  easily 
justified  on  the  ground  of  equal  benefit.  Equality  of  .benefit 
may  be  claimed  for  the  suppression  of  fraud,  and  a  tendency 
towards  equality  underlies  the  regulations  to  prevent  oppres- 
sion. But  much  of  the  restrictive  economic  legislation  of  for- 
mer ages  has  been  class  legislation,  based  upon  the  supposed 
necessity  of  maintaining  the  established  order  of  society.  And 
even  to-day  there  may  be  found  instances  of  police  legislation 
not  only  against  fraud  and  oppression,  but  against  disorder, 
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disease  and  accident,  which  is  in  reality  legislation  favoring 
certain  economic  interests  against  injurious  competition.  Much 
of  this  legislation,  it  is  true,  is  also  class  legislation  in  a  mod- 
em and  benevolent  sense,  based  on  the  theory  that  the  power 
of  the  state  should  come  to  the  aid  of  those  who  are  economic- 
ally and  socially  weak,  and  should  temper  the  natural  inequali- 
ties in  the  struggle  of  life. 

The  exercise  of  the  police  power  over  economic  interests  may 
be  divided  as  follows:  1.  protection  against  fraud;  2.  protec- 
tion against  oppression  and  the  promotion  of  economic  liberty ; 
3.  public  convenience  and  advantage ;  4.  compulsory  benefits. 

§  13.  Non-material  or  ideal  interests.— The  cultivation  of 
moral,  intellectual  and  aesthetic  forces  and  interests  which 
advance  civilisation  and  benefit  the  community  in  innumerable 
ways,  cannot  be  a  matter  of  indifference  to  the  state.  This  do- 
main was  formerly  left  to  the  church,  and  the  church  regarded 
it  as  her  right  and  duty  to  keep  movements  and  aspirations  of 
this  character  under  her  control.  The  church,  having  lost  h<»r 
political  authority,  has  become  one  of  the  numerous  voluntary 
associations  pursuing  ideal  interests.  To  some  extent  the 
functions  of  the  church  have  been  assumed  by  the  state,  so 
especially  the  important  tasks  of  education  and  poor  n»lief, 
which,  as  dealing  with  dependent  classes,  may  properly  be 
regarded  as  primary  social  interests.  The  state  mon^over  in 
many  other  ways  supports  and  encourages  the  higher  and  less 
urgent  social  interests:  by  granting  facilities  and  exemptions 
to  private  enterprise,  by  disseminating  information,  by  organ- 
ising scientific  work  of  its  own,  by  maintaining  institutions, 
museums,  etc.  All  this  the  state  can  do  without  compulsion  or 
restraint.  The  exercise  of  the  police  power  might  conceivably 
serve  the  purpose  of  guiding  and  checking  intellectual  move- 
ments so  as  to  further  the  ideas  of  the  government  of  what  is 
beneficial  to  society  or  state.  Such  a  purpose  is  however 
disclaimed  by  liberal  governments,  and  the  guaranty  of  free- 
dom of  religion  and  of  speech  and  press  removes  the  pursuit 
of  ideal  interests  on  the  whole  from  the  operations  of  the  police 
power. 

§  14.  Political  interests.— Political  interests  as  distinguished 
from  those  which  an*  moral  and  intellectual  include  the  ef- 
ficient operation  of  th(»  goveriniieutal  maehinery,  and  the 
maintenance  and  strengthening  of  the  institutions,  tnaditions 
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and  sentiments  which  constitute  what  we  call  nationality.  The 
latter  purpose  justifies  the  exercise  of  the  power  of  eminent 
domain,  but  not  a  material  impairment  of  private  rights  with- 
out compensation.^  As  for  the  well-working  of  the  governmen- 
tal machinery,  it  may  depend  on  or  involve  two  entirely  differ- 
ent sets  of  conditions:  The  standard  of  performance  of  pub- 
lic functions,  and  the  good  will,  approval  and  acquiescence  of 
the  people  at  large.  The  control  of  public  functions  belongs 
to  the  corporate  powers  of  the  government.  In  prescribing  th(» 
duties  of  officers  and  of  municipal  corporations,  or  disposing  of 
their  official  rights  and  powers,  the  legislature  is  not  bound 
by  all  the  limitations  on  its  power  created  in  behalf  of  private 
liberty."  The  same  is  probably  true  where  the  legislature  regu- 
lates the  conduct  of  elections.  The  right  of  suffrage  is  indeed 
conferred  by  the  constitution,  and  cannot  therefore  be  circum- 
scribed by  arbitrary  legislative  conditions;  but  it  is  neverthe- 
less a  public  function,  the  efficient  exercise  of  which  requires 
a  large  amount  of  administrative  machinery;  the  citizen  there- 
fore cannot  claim  the  same  liberty  in  voting  as  in  the  conduct 
of  his  private  affairs,  and  election  regulations  may  be  regarded 
as  conditions  annexed  to  the  enjoyment  of  a  privilege. 

So  far  as  the  attitude  of  the  people  toward  the  government 
can  be  controlled  by  governmental  restraints,  such  restraints 
would  fall  under  the  domain  of  the  police  power.  In  former 
times  the  state  aimed  steadily  to  influence  political  sentiment 
by  prohibiting  the  expression  and  dissemination  of  disaffection, 
and  by  enforcing  at  least  outward  tranquillity  and  acquiescence 
in  the  existing  order  of  things;  and  the  idea  of  *'good  order'* 
included  governmental  stability  based  on  such  restraint. 

It  is  however  regarded  as  contrary  to  constitutional  liberty 
in  a  free  state  to  exercise  comjmlsory  control  over  public  opin- 
ion and  agitation,  which  refrains  from  the  practice  or  incite- 
ment of  violence  and  from  injury  to  private  rights,  and  the 
constitutions  attempt  in  part  at  least  to  secure  this  liberty  by 
special  guaranties.    The  constitutional  provisions  bearing  upon 

8  The  government  of  the  United  may   be   required    to    be   preserved, 

States  may  condemn   private  prop-  upon   payment   of   compensation,   if 

rriy  for  the  purpose*  of  prcsorvinjj  a  they  arc   private   property.      French 

liislorical      battleground.          United  law   March  30,   1887.   Ducrocq  Droit 

S*atcs  V.  Ciettysburj,'   Klectrlc  K.  K.  AdminiHtratrif.  §   1313.     As  to  flag 

Co.,  1()0  r.  S.  m>^.     UndcM-  forcijrii  lojrjslation  sec  §  183  and  266,  infra. 

laws,   uiouumentH  of  history  or  art  «  See  §  310,  infra. 
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this  subject  are  those  securing  freedom  of  speech  and  press, 
and  the  right  of  assembly  and  petition.  These  guaranties  create 
another  sphere  of  interests  which  is  on  principle  withdrawn 
from  the  police  power. 

§  15.  Relative  attitude  of  the  government  toward  the  three 
classes  of  interests.— Broadly  speaking,  there  are  therefore 
three  spheres  of  activities,  conditions  and  interests  which  are 
to  be  considered  with  reference  to  the  police  power;  a  con- 
ceded sphere  affecting  safety,  order  and  morals,  covered  by  an 
ever  increasing  amount  of  restrictive  legislation;  a  debatable 
sphere,  that  of  the  proper  production  and  distribution  of 
wealth,  in  which  legislation  is  still  in  an  experimental  stage, 
and  an  exempt  sphere,  that  of  moral,  intellectual  and  political  J 
movements,  in  which  our  constitutions  proclaim  the  principle/ 
of  individual  liberty.  This  threefold  division  will  form  the' 
basis  for  the  analysis  of  legislation  which  is  to  follow.  The 
division  has  reference  to  the  exercise  of  restraint  and  com- 
pulsion by  the  state;  its  corporate  powers  and  resources  are 
freely  used  for  the  furtherance  of  economic,  non-material  and 
political  interests,  which  the  police  power  would  not  attempt 
to  control. 

These  spheres  may  overlap  and  a  reconciliation  should  then 
be  effected  between  the  principles  of  control  and  liberty.  Thus 
conditions  affecting  health  and  morality  are  primarily  subject 
to  the  police  power,  but  all  restrictive  legislation  should  have 
the  utmost  regard  for  the  freedom  of  science,  art  and  literature, 
which  may  be  jeopardised  by  discrimination  against  schools 
of  medicine,  by  the  prohibition  of  vivisection,  by  the  establish- 
ment of  false  standards  of  purity,  etc.  On  the  other  hand 
religion  and  speech  and  press  are  primarily  free,  but  that  does 
not  prevent  them  from  being  subjected  to  restraints  in  the 
interest  of  good  or(l(»r  or  morality.  Very  little  difficulty 
has  so  far  been  encountered  in  the  mutual  adjustment  of  these 
interests. 

§  16.  Private  right  and  public  welfare.— Public  policy  as- 
sumes the  superiority  of  social  over  individual  interests.  The 
highest  conception  of  the  state  however  repudiates  the  abso- 
lute and  un«iuestioning  subordination  of  the  individual  to 
society  and  insists  upofi  the  prescM'vation  of  individual  liberty 
as  an  essential  factor  in  civilisation  nnd  ns  oii«'  v.liicli  will  ulti- 
mately lead  to  a  more  ])erfcct  socinl  wclfnre  though  it  may 
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produce  temporary  disturbances  or  delays  in  the  accomplish- 
ment of  what  is  believed  to  be  the  public  good.  This  concep- 
tion of  the  state  is  endorsed  by  our  constitutions,  and  the  idea 
of  a  public  welfare  bought  at  the  cost  of  suppressing  individual 
liberty  and  right  is  therefore  in  our  system  of  government 
inadmissible. 

It  may  be  true  that  ultimately  there  can  be  no  conflict  be- 
tween the  highest  individual  and  the  highest  social  interest,  and 
the  harmony  of  all  interests  is  an  ideal  which  every  legislative 
measure  professes  to  contemi>late  and  to  further.  But  until 
the  conditions  of  that  harmony  are  discovered,  it  must  happen 
that  genuine  individual  interests  are  made  to  yield  not  only  to 
genuine  social  interests,  but  also  to  interests  which  while  b(*ing 
put  forward  as  social  are  not  such  in  reality.  The  question 
then  arises  whether  a  measure  of  that  character  is  justified  as 
an  exercise  of  a  power  which  is  conceded  only  as  a  means  of 
promoting  the  public  welfare. 

The  relation  of  private  right  to  public  welfare  receives  a 
I)eculiar  importance  in  our  system  of  constitutional  law  through 
the  power  of  the  courts  to  declare  laws  null  and  void,  if  deemed 
contrary  to  the  constitution. 

i;  17.    The  constitution  as  judicially  enforceable  law.— In 

Great  Britain  the  constitution  is  the  sum  of  i)rinciples  which 
are  observed  in  the  exercise  of  the  powers  of  government,  and 
which  are  embodied  either  in  acts  of  Parliament  or  in  unwrit- 
ten traditions  and  iniderstandings.  But  both  the  law  and  the 
custom  of  the  constitution,  having  no  higher  formal  sanction 
than  ordinary  statutes  or  the  common  law,  yield  to  any  act 
that  Parliament  may  pass,  however  contrary  to  accepted  and 
fimdamental  prinei[)les  of  government.  A  statute  is  therefore 
legally  su])erior  to  the  constitution. 

A  constitution  which  is  embodied  in  a  distinct  written  instru- 
ment is  generally  acknowledged  to  be  legally  binding  upon 
ordinary  legislation,  but  its  authority  may  have  no  other  sanc- 
tion than  the  oath  and  conscience  of  the  legislative  factors  of 
the  government.  The  Swiss  constitution  expressly  provid<»s 
that  the  laws  and  general  resolutions  enacted  by  the  Federal 
Assembly  and  the  treaties  ratified  by  it  shall  be  binding  upon 
the  federal  courts.'"  In  the  German  states  (in  the  Empire  the 
l)robI(Mn  does  not  exist  since  the   eoTistitutioii    is   changeable 

1"  Swiss  FtMhTal  Constitution,  Art.    1  \'.\. 


§  18  CONSTITUTIONAL  LIMITATIONS.  13 

in  the  forms  of  statutory  legislation)  it  is  understood  that  a 
statute  enacted  in  due  form  cannot  be  questioned  by  the 
eourtsJ^  The  German  view  is  that  the  power  to  make  laws 
under  the  constitution  necessarily  implies  the  power  to  inter- 
pret the  constitution,  and  that  the  department  called  upon  to 
interpret  in  the  first  instance  must  be  presumed  to  have  been 
jriven  power  to  make  its  interpretation  conclusive.  The  Ameri- 
can view  is  that  the  power  to  apply  and  enforce  the  law  neces- 
sarily involves  the  power  to  choose  between  two  conflicting 
laws  and  to  give  effect  to  that  having  superior  force,  ignoring 
that  of  inferior  authority.  This  view  is  also  conformable  to 
the  theory,  which  is  accepted  almost  as  axiomatic  in  our 
jurisprudence,  that  the  interpretation  of  the  law  is  a  judicial 
and  not  a  legislative  function,  whereas  the  German  view  ex- 
presses perhaps  more  truly  the  idea  of  the  co-ordination  of 
the  legislative  with  the  judicial  power.  The  question  is  one 
of  fundamental  constitutional  policy,  and  in  America  has  been 
settled  from  the  beginning  of  independent  government  in 
favor  of  the  courts.  The  judicial  ])ower  to  declare  laws  un- 
constitutional has  been  approved  by  experience  as  one  of  the 
most  valuable  features  of  American  government;  it  is  acqui- 
t»sced  in  by  the  legislative  power,  and  it  has  in  some  instances 
been  recognised  by  the  constitutions  themselves.' - 

§  18.  Specific  limitations  upon  police  legislation.— The  con- 
stitutional limitations  upon  police  legislation  are  partly  specific 
and  partly  general.  The  principal  specific  limitations  are  di- 
rected against  legislation  establishing  a  religion  or  forbidding 
its  free  exercise,  abridging  the  freedom  of  speech  and  press, 
and  assembly,  restraining  the  right  to  keep  and  bear  arms,  and 
authorising  unseasonable  searches  and  seizures.  Retroactive 
legislation  is  restrained  by  the  prohibition  of  ex-post  facto  laws 
and  of  laws  impairing  the  obligation  of  contracts,  and  the 
power  of  eminent  domain  is  restrained  by  the  requirement  of 
compensation. 

It  is  clear  that  a  vast  field  of  legislative  power  is  not  within 
these  restraints.  If  the  constitutions  were  narrowly  construed 
they  would  furnish  no  safeguard  against  laws  restraining 
the  freedom  of  occupation,  and  of  migration  and  settlement 


n  (MM)r^     Mpyer     Staatsrcvht,     p.  i- roiistitutioii    of    California.     I. 

519.  §22;  Constitution  of  Ohio,   IV,  §2. 
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within  the  state,  prohibiting  organised  associations,  or  limiting 
the  power  of  individuals  to  acquire  or  dispose  of  property  or 
to  make  contracts. 

§  19.  General  limitations.— To  prevent  oppressive  legisla- 
tion of  this  kind  the  courts  must  rely  upon  the  general  clauses 
of  the  constitution. 

Of  these  the  duty  of  the  equal  protection  of  the  laws  enjoined 
upon  the  states  by  the  federal  constitution  is  perhaps  the  great- 
est safeguard  of  justice.  The  effect  of  the  principle  of  equality 
upon  the  police  power  will  be  fully  discussed  in  a  subsecpient 
portion  of  this  treatise.  It  is  necessary  here  to  say  a  few  words 
regarding  another  general  principle  which  the  fourteenth 
amendment  couples  with  that  of  equality,  nam«^ly,  the  principle 
of  due  process  of  law. 

§  20.  Due  process  of  law.— The  guaranty  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law  may  be  traced  to  the  Great  Charter  and  was  origi- 
nally intended  as  a  safeguard  against  the  arbitrary  and  des- 
potic exenrisc  of  (executive  power,  and  not  against  legislation. 
The  same  meaning  was  probably  attached  to  it  by  the  framers 
of  our  first  constitutions.  Not  that  arbitrary  acts  depriving  an 
individual  of  life,  liberty  or  property  had  never  taken  the  form 
of  statutes;  Parliament  on  the  contrary  had  frequently  been 
made  the  instrument  of  despotism;  but  these  abuses  were 
guarded  against  by  special  constitutional  prohibitions :  the  pro- 
hibition of  acts  of  attainder,  the  provision  that  private  prop- 
erty must  not  be  taken  for  public  use  without  compensation, 
and  that  the  obligation  of  contracts  must  not  be  impaired.  An 
act  of  legislation  taking  life,  liberty  or  property  and  not  cov- 
ered by  either  of  these  clauses  was  probably  not  thought  of 
when  tli(»  first  constitutions  were  framed. 

At  the  present  time  however  the  idea  of  due  process  Ls  freely 
applied  to  legislation,  and  means  with  regard  to  it  ** conformity 
to  the  settled  maxims  of  free  government. ' '^  ^  Where  an  act 
of  government  is  based  upon  the  especial  circiunstances  of  a 

A*»  Bertliolf   V.   Q-Reilly,   74   N.   Y.  usually  identified  with  due  process], 

.liOO,  519.  .rohiisoii,  »r.,  in  Hank  of  Co-  incorporiited  into  tlie  <'onstitution  of 

luinbia   v.   Okely,  4  Wh.   L'35,   1819:  Maryland,  after  volumes  spoken  and 

"As    to     the    words    from     Magna  written  with  a  view  to  their  exposi- 

Charta    |  /xr  Jctirui    ternic,   which    is  tion,  the  good  sense  of  mankind  has 
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particular  case,  these  maxims  require  that  the  individual  af- 
fected have  an  opportunity  to  be  heard ;  this  hearing*  atf ords 
liim  some  assurance  that  the  act  will  not  be  entirely  arbitrary 
or  without  cause.  Where  an  act  of  government  applies  to  an 
indefinite  number  of  people  alike  and  thus  establishes  a  general 
principle,  notice  to  every  individual  affected  thereby  is  im- 
possible and  unnecessary  and  the  generality  of  the  principle  is 
supposed  to  be  a  guaranty  against  its  being  arbitrary  and  un- 
reasonable. This  is  the  fundamental  distinction  between  ad- 
ministration and  legislation;  the  former  requires  notice  and 
hearing  which  with  regard  to  it  constitutes  due  process,  while 
the  latter  does  not.  But  it  does  not  follow  that  every  act  of 
legislation  is  due  process  or  the  law  of  the  land ;  an  arbitrary 
statute  is  neither.^  ^  Notice  and  hearing  even  in  administration 
would  be  without  value  if  it  did  not  assure  a  just  cause  for 
proceeding  against  the  individual ;  the  (»ssence  of  du(»  process 
then  is  just  cause,  and  this  must  underlie  every  act  of  legisla- 
tion. 

The  just  cause  of  legislation  is  the  performance  of  some 
legitimate  function  of  government.  A  statute*  not  sui>ported  by 
such  cause  is  not  due  proc(»ss  and  it  does  not  make  any  diff(»r- 
ence  whether  the  statute  strikes  at  one  individual  only  or  a 
whole  class  at  the  same  time. 

It  thus  becomes  a  requirement  of  the  constitution  that  every 
statute  should  be  the  exercise  of  some  recognised  power  jus- 
tified by  the  reason  and  purpose  of  government.  In  order  to 
ascertain  whether  legislation  is  constitutional  or  not,  we  must 
analyse  the  powers  of  government  and  define  the  nature  of 
each.  Each  governmental  power  has  its  inherent  law,  and  this 
law  which  the  due  process  of  the  constitution  implies  and  sup- 
ports stands  above  legislation  and  the  legislature,  and  is 
enforced  by  the  courts  in  the  ordinary  administration  of  jus- 
tice. 

There  has  never  been  a  civilised  government  which  has  not 

lit  leugth  settled  dowu  to  this:   that  H.  97;  Zeigler  v.  S.  &  N.  Ala.  R.  R. 

they  were  inteii<le<l  to  secure  the  in-  Co.,  58  Ala.  594,  598;  Sears  v.  Cot- 

(liviilual  from  the  arbitrary  exercise  trell,  5  Mich.  iMl,  254;  Clark  v.  Mit- 

of  the  [lowers  of  jjovernmeiit,  unrc-  cbell,  (54  Mo.  504,  578;  Westervelt  v. 

sf rained  by  the  established  princi|)les  ('rcjjg,  li'  N.  V.  20-,  L*()9;  Oflircr  v. 

of    private    rights    and    distributive  Vounjr,   5    Yot^.    (Tenn.)    320;    Uqv- 

justire. '*  ninii   v.  Black,  47  Tex.  55.S. 
J*DavidtM>n  v.  New  Orleans,  V^  W 
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recognised,  and  practically  acted  upon,  the  existence  of  limi- 
tations of  the  nature  here  indicated.  For  all  governments 
profess  to  apply  or  to  make  law,  and  the  nature  of  law  implies 
the  idea  of  restraint  according  to  intelligible  principles  of 
reason.  The  peculiarity  of  American  jurisprudence  and  gov- 
ernment lies  in  the  possibility  of  subjecting  legislation  to  judi- 
cial control  with  a  view  to  enforcing  these  principles  and  limi- 
tations. In  one  view  of  the  matter,  it  is  still  the  government, 
and  only  a  different  department  of  it,  which  conclusively  deter- 
mines whether  a  given  act  is  within  the  principle  of  reason  or 
not.  But  the  great  advantage  of  the  American  system  is  that 
the  power  of  conclusive  determination  is  withdrawn  from  a 
body  accustomed  to  follow  considerations  of  expediency  and 
interest,  and  vested  in  organs  which  by  virtue  of  their  consti- 
tution, methods  of  procedure,  and  traditions,  are  peculiarly 
qualified  and  apt  to  give  effect  to  the  claims  of  reason  and 
justice. 

§21.  Justice  and  judicial  policy.— The  guaranty  of  due 
process  is  thus  a  guaranty  against  any  abuse  of  governmental 
power  under  the  plea  of  public  policy,  but  it  cannot  be  as  read- 
ily construed  into  a  guaranty  of  a  certain  system  or  theory  of 
government.  Our  constitutions,  however,  contain  other  gen- 
eral clauses.  Thus  they  state  the  principle  of  the  Declaration 
of  Independence  that  life,  liberty  and  the  pursuit  of  happiness 
are  the  inalienable  rights  of  man,  that  goverimients  are  insti- 
tuted to  secure  these  rights,  and  that  the  enumeration  of  cer- 
tain rights  in  the  constitution  shall  not  be  construed  to  impair 
other  rights  retained  by  the  people.  If  these  clauses  can  be 
regarded  as  binding  upon  the  legislature  and  as  embodying  a 
definite  theory  of  government,  then  it  follows  that  the  policy 
of  the  legislature  can  be  met  by  the  policy  of  the  constitution, 
and  consequently  be  overriden  by  the  courts  under  the  plea  of 
justice.  ^ 

The  conflict  between  justice  and  policy  becomes  here  in  real- 
ity nothing  more  tlian  a  conflict  between  different  policies,  and 
the  judicial  control  over  legislation  assumes  a  doubtful  aspect. 
What  is  meant  by  liberty  depends  very  much  upon  economic 
and  social  ideas;  should  then  the  precise  content  of  liberty  b«* 
hold  to  be  fixed  by  the  constitution,  or  to  b(»  variable  in  accord- 
ance with  chan^nng  ideas  as  to  the  proprr  scoj)e  of  govern- 
ment/ If  the  fundamental  law  is  to  fulfil  its  purpose,  it  should 
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be  flexible  and  yield  to  the  changing  conditions  of  society.  A 
number  of  state  courts  have  enforced  their  views  of  liberty 
against  legislation  enacted  for  the  protection  of  laborers.  Much 
of  this  legislation,  while  perhaps  unwise  or  premature,  repre- 
sents an  effort  of  the  legislature  to  realise  a  new  ideal  of  social 
justice,  consisting  in  the  neutralisation  of  natural  inequality  by 
the  power  of  the  state.  Even  conceding  that  the  older  princi- 
ples of  justice  are  more  conformable  to  the  spirit  of  the  found- 
ers of  our  constitutions,  it  does  not  follow  that  their  unex- 
pressed ideals  should  absolutely  control  the  progress  of  the 
law.  It  is  true  that  popular  opinion  acquiesces  in  the  judicial 
decisions,  conceding  to  the  courts  as  it  were  a  suspensive  veto. 
Rut  under  democratic  institutions  the  courts  cannot  be  per- 
manently at  variance  with  the  matured  and  deliberate  popular 
will.  Practically  the  present  system  of  judicial  control  over 
legislation  has  meant  in  many  cases  that  unless  all  three  depart- 
ments of  the  government  are  convinced  of  the  justice  and  rea- 
sonableness of  a  radical  change  in  social  or  economic  policy  it 
fannot  become  embodied  in  principles  of  law. 

B.     TIIR  POLICE  POWER  AS  A  POWER  OF  RESTRAINT  AND  COM- 
PULSION.    §  22-26. 

§  22.  Corporate  and  moral  capacity  of  the  state.—  The  police 
power  restrains  and  regulates,  for  the  promotion  of  the  pub- 
lic welfare,  the  natural  or  common  liberty  of  the  citizen  in  the 
use  of  his  personal  faculties  and  of  his  property. 

The  state  may  also  promote  the  public  welfare  through  the 
use  of  what  we  may  call  its  corporate  capacity.  This  capacity 
belongs  to  the  sovereign  state  as  a  matter  of  course,  so  that  it 
may  hold  and  dispose  of  property,  make  contracts,  employ 
agents  or  servants,  and  sue;*'^  and  it  may  be  bestowed  by  it 
upon  subordinate  political  divisions  like  counties,  cities,  school 
districts,  etc.  The  political  community,  moreover,  wields  a 
irreat  moral  influence  as  the  center  and  depository  of  national 
and  popular  interests,  traditions  and  aspirations.  These  corpo- 
rate and  moral  capacities  may  be  placed  by  the  state  in  the 
service  of  any  of  the  great  objects  of  government,  and  none  can 
be  pursued  without  their  aid.  In  the  matter  of  the  internal 
public  welfare  it  becomes  therefore  important  to  hold  apart 

15  Indiana  v.  Wonim,  6  Hill   (N.  Y.)    33;    United   States  v.   Perkins, 
163  U.  S.  625. 
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state  activity  which  restrains  and  commands  from  that  which 
renders  aid  and  service :  sanitary  and  building  regulations,  com- 
pulsory school  attendance,  regulation  of  traflSc,  on  the  one 
side ;  drainage,  hospitals,  fire  service,  schools  and  public  roads, 
on  the  other.  Both  classes  of  activity  serve  the  public  welfare, 
but  for  the  sake  of  clearness  the  term  police  power  should 
preferably  be  confined  to  the  power  which  operates  by  restraint 
and  compulsion.*® 

§23.    Corporate  powers  of  state  and  individual  rights.^'  — 

In  the  exercise  of  its  corporate  powers  the  state  does  not  in- 
fringe directly  upon  individual  liberty  or  the  use  of  private 
property.  It  is  true  that  its  resources  are  obtained  chiefly 
through  the  exercise  of  the  taxing  power,  and  that  property  is 
frequently  acquired  by  the  power  of  eminent  domain,  and  in  so 
far  as  that  is  the  case,  the  state  may  not  expend  its  funds  for 
j>nrely  private  objects,  and  the  courts  determine  what  objects 
are  sufficiently  public  to  justify  the  expenditure  of  public 
funds.*  *^  But  objects  may  be  pursued  through  the  corporate 
activity  of  the  state,  for  which  the  police  power  may  not  be 
exercised  :  so  public  moneys  may  be  expended  for  the  embellish- 
ment of  public  grounds  and  buildings,  and  generally  for  the 
support  of  art  and  science,  while  it  would  be  unconstitutional 
to  require  an  owner  to  arrange  his  property  with  a  view  to 
aesthetic  effects.*^  Individual  liberty  is  regarded  as  more  im- 
portant than  the  advancement  of  interests  which,  while  admit- 
tedly public,  are  not  urgent  or  primary ;  but  the  issue  of  liberty 

10  If    we    comprehend    under    the  swamps.  * '    So  also  Wilson  v.  Board 

term    police    power    the    corporate  of  Trustees,  133  111.  443. 
power  of  the  state  exercised  for  the  i7  See  also  §§  357-364,  573-582. 

public  welfare,  we  sacrifice  the  ad-  is  Olcott  v.  Supervisors,  16  Wall, 

vantage  of  a  more  definite  terniinol-  678;  Loan  Association  v.  Topeka,  20 

ogy;  there  is,  however,  authority  for  Wall.    655;    Lowell    v.    Boston,    111 

the  wider  use.     So  in  New  Orleans  Mass.  454.     As  to  money  not  raised 

Oas  Co.  V.  Ijouisiana  Light  &c.  Co.,  by  taication,  see  Hooper  v.  Emery,  14 

115  U.  S.  650.     ''We  may  not  im-  Me.  375  and  note  on  p.  1211,  Thay- 

properly  refer  to  that  power  [police  it's  Cases  on  Constitutional  Law. 
power]  the  authority  of  the  state  to  lo  St.  liouis  v.  Hill,  116  Mo.  527; 

i-rcate  educational  and  charitable  in-  St.  Louis  v.  Dorr,  145  Mo.  466;  At- 

stitutions,   and   provide   for   the   es-  tornoy     General     v.     Williams,     174 

tjiblishment,    maintenance    and    con-  Mass.  476,  55  X.   K.   77;    Parker  v. 

tnil    of    public    highways,    turnpike  Commonwealth,  178  Mass.  199,  59  X. 

roads,   canals,   wharves,   ferries   and  E.  634;  Dillon  Munic.  Coq)orations, 

telegraph  linos,  and  the  draining  of  §599.     See  §  ISl,  infra. 
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is  not  regarded  as  primarily  involved  in  the  expenditure  of 
public  funds. 

Individual  liberty  may  suffer  indirectly  through  excessive 
growth  of  state  enterprise  where  it  discourages  private  initi- 
ative. The  Supreme  Court  of  Massachusetts  has  held  that  the 
legislature  cannot  authorise  a  city  to  engage  in  the  business  of 
supplying  fuel  to  its  inhabitants.^^'  State  activity  may  also 
prejudice  private  interests  through  discrimination ;  therefore 
it  is  commonly  provided  that  the  state  may  not  in  its  institu- 
tions give  preference  to  any  one  form  of  religious  belief,  and 
that  it  may  not  make  donations  for  sectarian  purposes.  There 
is  generally  a  tendency  to  secure  the  principle  of  equality  in 
the  distribution  of  the  advantages  which  are  at  the  disposal  of 
the  public.21  The  principle  of  equality  of  benefits  being  se- 
cured, the  fact  that  they  must  be  ultimately  paid  for  by  taxa- 
tion is  too  remote  to  make  the  exercise  of  corporate  powers 
felt  as  a  burden.  The  result  is  that  the  range  of  the  internal 
police  is  wider  than  that  of  the  police  power. 

§  24.  Power  over  licenses  and  privileges.— The  police  power 
is  the  power  to  restrain  common  rights  of  liberty  or  ])roi)erty. 
When  it  is  sought  to  exercise  rights  which  are  not  common  or 
fundamental,  still  more  when  special  privileges  are  asked,  the 
state  may  grant  the  required  permit  or  license  upon  such  con- 
ditions as  it  pleases,  without  observing  the  limitations  which 
otherwise  hedge  about  the  exercise  of  the  police  power.  The 
restrictions  upon  the  exercise  of  corporate  rights  afford  thi 
most  conspicuous  illustration  of  this;  others  are  found  in  fish 
.and  game  laws,  and  others  in  cases  of  qualified  property.  When 
the  state  grants  a  bounty  it  may  determine  the  conditions  upon 
which  it  is  to  be  obtained  with  the  like  freedom ;  so  the  United 
States  may  regulate  everything  pertaining  to  the  payment  and 
receipt  of  pensions,  including  the  compensation  of  pension 
attorneys.22 

'-*o  Opinion  of  Justices,  155  Mass.  ment     might     constitute     itself     an 

598,  30  N.  E.  1142,  15  L.  R.  A.  809,  agent  for  the  relief  of  the  communi- 

1892.     More  recently  the  justices  of  ty,  so  that  money  expended  for  the 

the  Supreme  court  of  Massachusetts  purpose   would   be  money   expended 

have  expressed  the  opinion   that  in  for  public  use.  In  re  Municipal  Fuel 

ease  of  a  scarcity  falling  short  of  a  Plants  (Mass.),  66  X.  E.  25,  1903. 
famine,  but  yet  so  great  as  to  create  21  So  especially  in  the  Civil  Serv- 

widespread   and   general   distress  in  ice  Laws. 

the  rommunity  which  cannot  be  met  --  Frisbie  v.  United  States,  157  U. 

by   private   enterprise,    the   govern-  S.  160. 
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The  doctrine  promulgated  in  the  Dartmouth  College  case^-* 
that  a  corporate  charter  is  a  contract,  raises  the  question  to 
what  extent  the  state  may  become  bound  by  and  to  the  condi- 
tions which  it  annexes  to  the  grant  of  a  license  or  franchise. 
It  is  obvious  that  if  a  grant  is  protected  by  the  federal  consti- 
tution from  impairment,  the  state  instead  of  having  a  greater, 
has  really  less  power  over  holders  of  franchises  than  over  other 
property  holders,  after  it  has  once  made  a  grant  without  reser- 
vation. To  a  certain  extent  this  result  follows  from  the  doc- 
trine of  the  Dartmouth  College  case;  in  many  respects,  how- 
ever, and  especially  as  far  as  the  primary  social  interests  of 
safety,  order  and  morals  are  concerned,  it  has  been  counter- 
acted by  the  development  of  the  principle  that  the  police 
power  cannot  be  bargained  away,  and  that  therefore  any  at- 
tempt of  any  one  legislature  to  bind  the  right  of  subsequent 
legislatures  to  guard  the  safety  and  morals  of  the  people  by 
appropriate  measures  must  be  null  and  void  and  cannot  con- 
stitute a  valid  contract.^^ 

The  application  of  this  principle  will  be  discussed  in  con- 
nection with  the  subject  of  corporate  charters  and  of  vested 
rights  under  the  police  power.  A  number  of  state  constitu- 
tions^*^  expressly  provide  that  the  police  power  shall  never 
be  so  abridged  as  to  permit  corporations  to  conduct  their 
business  so  as  to  infringe  rights  of  individuals  or  the  general 
well-being  of  the  state. 

§  25.    The  police  power  and  other  restraining  powers.^^— 

The  police  power  differs  from  other  governmental  powers 
which  restrain  and  compel,  both  in  the  manner  of  its  opera- 
tion and  its  objects. 

Thus  it  differs  from  the  criminal  law  in  the  conventional 
character  of  its  restraints;  from  the  disciplinary  powers  exer- 
cised in  institutions  and  over  officers  in  the  fact  that  it  re- 
strains citizens  at  large,  who  have  not  forfeited  part  of  their 
liberty,  or  surrendered  it  by  their  voluntary  act;  from  the 
power  of  territorial  sovereignty,  in  that  it  is  exercised  over 
members  of  the  community  for  whose  benefit  the  government 

23  Trustees  of  Dartmouth  ( 'ollejje  setts,  97  U.  S.  2.5 ;  Stone  v.  MissiB- 
V.  Woodward,  4  Wheaton,  518.  sippi,  101  IT.  S.  814. 

24  Thorpe  v.  Rutland  &i!.  R.  C)o.,  2r  California,  Mississippi^  Mis- 
tl7  Vt,  140;  Northwestern  Fertilizing  souri,  Montana.  Louisiana,  Pennsyl- 
Company   v.   Hyde  Park,   97   IT.   S.  vania. 

659;  Boston  Beer  Co.  v.  Massachu-         20  See  also  §§721-723. 
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is  established,  aud  who  have  an  absolute  right  to  reinaiu 
within  its  boundaries;  from  the  taxing  power,  in  that  it  im- 
pairs liberty  otherwise  than  by  the  mere  exaction  of  a  sum 
of  money.  The  police  power  differs  in  its  objects  again  from 
the  taxing  power,  in  that  tlie  latter  aims  primarily  to  provide 
ways  and  means  for  the  carrying  on  of  the  government,  no 
matter  for  what  specific  purpose.  The  collection  of  the 
revenue  may  require  very  considerable  impairment  of  the 
freedom  of  individual  action,  in  order  to  guard  against  an 
evasion  of  the  tax.  It  is  sufficient  to  mention  the  irksome 
restraints  incident  to  the  collection  of  customs  and  internal 
revenue,  the  right  of  search,  the  regulations  regarding  the 
manufacture  of  alcoholic  products— restraints  and  regulations 
which  do  not  claim  to  promote  the  public  welfare.-"  It  is 
true,  however,  that  the  taxing  power  may  be  exercised  to  favor 
or  discourage  economic  or  social  tendencies.  Conspicuous 
illustrations  are  afforded  by  the  taxation  of  liquor  and  oleo- 
margarine, above  all  by  the  protective  tariff.  The  power  is 
still  ostensibly  based  upon  the  need  of  revenue  and  upon  this 
plea  the  aid  of  the  federal  government  may  be  enlisted  in  favor 
of  or  against  industries  and  practices  with  which  by  virtue  of 
its  general  governmental  powers  it  would  have  no  concern. 

§  26.  Police  legislation  and  the  criminal  law.— The  sanction 
of  a  law  passed  in  the  exercise  of  the  i)()lice  power  is  usually  a 
penalty,  and  the  violation  of  the  law  constitutes  technically  a 
crime.  For  many  constitutional  purposes  therefore  police  leg- 
islation is  criminal  legislation,  especially  in  the  matter  of  pro- 
tection against  self-crimination,  the  guaranty  of  a  jury  trial, 
and  the  prohibition  of  ex  post  facto  laws.  With  regard  to  this 
last  prohibition  it  should,  however,  be  noted  that  a  police  re- 
straint is  not  in  itself  a  penalty,  and  may  therefore  be  imposed 
for  a  fact  antecedent  to  a  statute  as,  e.  g.,  where  a  law  should 
forbid  the  granting  of  liquor  licenses  to  ex-con victs.2» 

There   is  however   a   difference   between   police   legislation 
and  criminal  legislation  which  is  popularly  well  understood 
and  which  is  not  without  legal  and  constitutional  significance. 
The  peculiar  province  of  the  criminal  law  is  the  punishment  of. 
acts  intrinsically  vicious,  evil,  and  condemned  by  social  senti-  ' 
mont:  the  province  of  the  police  power  is  the  enforcement  of 

-if  Felsenheld  v.  United  States,  186  -•«  See  Hawker  v.  New  York,  170 
V.  S.  126,  refj^lation  of  method  of  U.  S.  189,  and  discussion  of  this 
putting  up  packages  of  cigarettes.         ease,  §  545,  infra. 
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The  doctrine  promulgated  in  the  Dartmouth  College  ease^'** 
that  a  corporate  charter  is  a  contract,  raises  the  question  to 
what  extent  the  state  may  become  bound  by  and  to  the  condi- 
tions which  it  annexes  to  the  grant  of  a  license  or  franchise. 
It  is  obvious  that  if  a  grant  is  protected  by  the  federal  consti- 
tution from  impairment,  the  state  instead  of  having  a  greater, 
has  really  less  power  over  holders  of  franchises  tlian  over  other 
property  holders,  after  it  has  once  made  a  grant  without  reser- 
vation. To  a  certain  extent  this  result  follows  from  the  doc- 
trine of  the  Dartmouth  College  case;  in  many  respects,  how- 
ever, and  especially  as  far  as  the  primary  social  interests  of 
safety,  order  and  morals  are  concerned,  it  has  been  covmter- 
acted  by  the  development  of  the  principle  that  the  police 
power  cannot  be  bargained  away,  and  that  therefore  any  at- 
tempt of  any  one  legislature  to  bind  the  right  of  subsequent 
legislatures  to  guard  the  safety  and  morals  of  the  people  by 
appropriate  measures  must  be  null  and  void  and  cannot  con- 
stitute a  valid  contract.^^ 

The  application  of  this  principle  will  be  discussed  in  con- 
nection with  the  subject  of  corporate  charters  and  of  vested 
rights  under  the  police  power.  A  number  of  state  constitu- 
tions^s  expressly  provide  that  the  police  power  shall  never 
be  so  abridged  as  to  permit  corporations  to  conduct  their 
business  so  as  to  infringe  rights  of  individuals  or  the  general 
well-being  of  the  state. 

§  25.    The  police  power  and  other  restraining  powers.^^-— 

The  police  power  differs  from  other  governmental  powers 
which  restrain  and  compel,  both  in  the  manner  of  its  opera- 
tion and  its  objects. 

Thus  it  differs  from  the  criminal  law  in  the  conventional 
character  of  its  restraints ;  from  the  disciplinary  powers  exer- 
cised in  institutions  and  over  officers  in  the  fact  that  it  re- 
strains citizens  at  large,  who  have  not  forfeited  part  of  their 
liberty,  or  surrendered  it  by  their  voluntary  act;  from  the 
power  of  territorial  sovereignty,  in  that  it  is  exercised  over 
members  of  the  community  for  whose  benefit  the  government 

28  Trustees  of  Dartmouth  Collejje  setts,  97  U.  8.  25 ;  Stone  v.  Missis- 

V.  Woodward,  4  Wheaton,  518.  slppi,  101  U.  S.  814. 

2*  Thorpe  v.  Rutland  &c.   R.   (.'o.,  2r.  California,      Mississippi,      Mis- 

?.l  Vt.  140;  Northwestern  Fertilizing  souri,  Montana,  Louisiana,  Pennsyl- 

Company   v.   Hyde   Park,   97   U.   S.  vania. 

659;  Boston  Beer  Co.  v.  Massachu-  20  See  also  §§721-723. 
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is  established,  aud  who  have  an  absolute  right  to  remain 
within  its  boundaries;  from  the  taxing  power,  in  that  it  im- 
pairs liberty  otherwise  than  by  the  mere  exaction  of  a  sum 
of  money.  The  police  power  differs  in  its  objects  again  from 
the  taxing  power,  in  that  the  latter  aims  primarily  to  provide 
ways  and  means  for  the  carrying  on  of  the  government,  no 
matter  for  what  specific  purpose.  The  collection  of  the 
revenue  may  require  very  considerable  impairment  of  the 
freedom  of  individual  action,  in  order  to  guard  against  an 
evasion  of  the  tax.  It  is  sufficient  to  mention  the  irksome 
restraints  incident  to  the  collection  of  customs  and  internal 
revenue,  the  right  of  search,  the  regulations  regarding  the 
manufacture  of  alcoholic  products— restraints  and  regulations 
which  do  not  claim  to  promote  the  public  welfare.^"  It  is 
true,  however,  that  the  taxing  power  may  be  exercised  to  favor 
or  discourage  economic  or  social  tendencies.  Conspicuous 
illustrations  are  afforded  by  the  taxation  of  liquor  and  oleo- 
margarine, above  all  by  the  protective  tariff.  The  power  is 
still  ostensibly  based  upon  the  need  of  revenue  and  upon  this 
plea  the  aid  of  the  federal  government  may  be  enlisted  in  favor 
of  or  against  industries  and  practices  with  which  by  virtue  of 
its  general  governmental  powers  it  would  have  no  concern. 

S  26.  Police  legislation  and  the  criminal  law.— The  sanction 
of  a  law  passed  in  the  exercise  of  the  police  power  is  usually  a 
penalty,  and  the  violation  of  the  law  constitutes  technically  a 
crime.  For  many  constitutional  purposes  therefore  police  leg- 
islation is  criminal  legislation,  especially  in  the  matter  of  pro- 
tection against  self -crimination,  the  guaranty  of  a  jury  trial, 
and  the  prohibition  of  ex  post  facto  laws.  With  regard  to  this 
last  prohibition  it  sliould,  however,  be  noted  that  a  police  re- 
straint is  not  in  itself  a  penalty,  and  may  therefore  be  imposed 
for  a  fact  antecedent  to  a  statute  a«,  e.  g.,  where  a  law  should 
forbid  the  granting  of  liquor  licenses  to  ex-convicts.^** 

There   is   however   a   difference   between   police   legislation 
aud  criminal  legislation  which  is  i)oi)ularly  well  understood 
and  which  is  not  without  legal  and  constitutional  significance. 
The  peculiar  i)rovince  of  the  criminal  law  is  the  punishment  of 
acts  intrinsically  vicious,  evil,  and  condemned  by  social  senti-  ' 
ment;  the  province  of  the  police  power  is  the  enforcement  of 

2T  Felsenheld  v.  United  States,  186  -'«  See  Hawker  v.  New  York,  170 
r.  S.  126,  regulation  of  method  of  U.  S.  189,  and  discussion  of  this 
putting  up  packages  of  cigarettes.         case,  §  545,  infra. 
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merely  eoiiveiitioiial  restraints,  so  that  in  the  absence  of  posi- 
tive legislative  action,  there  would  be  no  possible  ofFense.^^ 
The  difference  here  referred  to  roughly  corresponds  to  that 
between  misdemeanors  and  felonies  or  infamous  crimes,  or 
perhaps  still  more  to  that  between  mala  prohibita  and  mala  in 
«e,  sometimes  deprecated  as  unscientific,  but  valuable  from  the 
point  of  view  of  legislative  policy,  especially  in  the  matter  of 
punishment.  It  has  been  the  common  practice  of  legislation  to 
punish  police  offenses  as  misdemeanors,  i.  e.,  by  fine  or  commit- 
ment to  the  jail,  and  to  reserve  imprisonment  in  the  peniten- 
tiary for  infamous  crimes,  which  thereby  beconn'  technically 
felonies.  There  are  however  some  exceptions  to  this  rule,  and 
in  connection  with  them  it  must  be  asked  whether,  conceding 
the  legislature  may  forbid  and  punish,  there  are  no  limits  to  the 
<legree  of  punishment  it  may  impose.  Thus  in  a  number  of 
statics  it  has  been  made  a  felony  to  be  a  party  to  a  trust.  In 
Illinois  marriages  between  first  cousins  are  declared  incestuous 
so  that  parties  to  them  are  |)nnishal)le  })y  imprisonment  in  the 
])«»ni1eiitiary  for  a  t<M'm  not  (^xeeedinir  1<mi  yeai-s.  If  it  be  eon- 
e(»ded  that  trusts  and  marriagc\s  betw(»en  first  cousins  may  be 
constitutionally  forbidden,  yet  they  are  distinctly  mala  pro- 
hibita and  not  mala  in  se;  the  legislature  condemns  what  is 
done  in  most  civilised  communities  with  impunity,  and  what 
may  hon<»stly  be  regarded  as  harmless.  Can  it  be  that  the  legis- 
lature has  power  to  further  any  policy  it  may  deem  wise  by 
visiting  upon  offenders  the  extreme  penalties  of  the  law?  Not, 
it  would  seem,  in  states  which,  like  Illinois,  have  constitutional 
])n)visions  to  tho  effect  that  all  penalties  shall  be  proportioned 
to  the  nature  of  the  off(»nse;  nor,  it  is  conceive((,  in  other  states 
in  wliieli  the  constitution  is  silent  on  this  point,  so  long  as  im- 
[)lie(l  limitations  upon  the  legislative'  ]>ower  of  any  sort  an 
reeomiis(Ml.  Laws  of  this  nature  are  not  enforced,  and  their 
enforcement  would  shock  the  connnon  sense  of  fitness  and  jus- 
tice. The  recognition  of  a  principle  to  the  effect  that  violations 
of  positive  regulations  not  involving  any  moral  turpitude  can- 
not constitutionally  be  treated  as  infamous  crimes  might  well 
be  justified  by  the  intrinsic  difference  of  purpose  between  the 
police  power  and  the  criminal  law. 

-"•>  The  distinction   it  seems  to  be  es  than  the  law ;  in  the  judgment  of 

rcfopiised  by  >rontesquioii  when  ho  crimes,    it    is   rather   the   law   which 

says:     "  Tn  the  ex<»rcise  of  poli<-e.  it  i)iMiislies      than      the      maj^istrate. " 

is  rather  tln^  mairistrate  who  punish-  (Spirit  of  the  T^aws,  XXVI,  24.) 


CHAPTER  n. 

METHODS  OF  THE  POIJOE  POWEB. 

§  27.  Outline.— The  police  power  like  other  powers  of  gov- 
(»rnment  may  be  subjected  to  limitations  both  from  the  point 
of  view  of  its  purposes  and  from  the  point  of  view  of  its  means 
and  methods.  An  analysis  of  the  various  interests  which  may 
or  may  not  be  controlled  by  the  exercise  of  compulsion,  will 
reveal  the  limitations  of  the  first  class;  those  of  the  second 
class  will  appear  from  an  examination  of  the  rights  upon  which 
the  police  power  acts  and  the  particular  manner  and  degree 
in  which  the  free  exercise  and  enjoyment  of  these  rights  is 
impaired. 

As  to  thr  rijrhts  acted  upon,  they  are  comprised  un<ler  th(»  two 
•rri^al  heads  of  liberty  and  property.  Lib(»rty  has  various  j^ra- 
dations:  we  may  distinguish  the  liberty  and  iiiiej^rity  of  i\ut 
body,  th(»  liberty  of  private  eonduet,  lib(»rty  of  social  inter- 
eourse,  liberty  of  opinion,  and  the  liberty  of  assuming  legal 
relations  with  othcM*  j)orsons,  which  vv(»  may  designate  as  ('ivil 
liberty.  Civil  liberty  is  the  chief  means  of  acquiring  property, 
jind  many  forms  of  property  can  be  enjoyed  only  through  acts 
of  disposition  with  regard  to  them,  so  that  bare  undisturbed 
pos.session  is  of  no  value.  The  restraint  of  civil  liberty  may  un- 
<lt*r  circumstances  virtually  result  in  the  taking  of  pr()i)erty. 
As  both  rights  are  coupled  together  in  the  constitutional  ])ro- 
teetion,  a  ri^rorous  distinction  is  often  immaterial. 

As  to  the  mann<»r  of  its  o|)eration,  then*  are  two  funda- 
mental problems  which  will  requin*  (»xtend(Ml  discussion:  how 
iuul  to  what  ext(»nt  do(»s  the  principle*  of  ecpiality  control  and 
modify  the  exercise  of  tlu*  police  pow(»r  ?  and:  may  the  police 
|)ower  go  so  far  as  to  take  away  or  destroy  a  person's  proj)- 
•Tty,  and  if  so  under  what  conditions?  The  latter  problem  in- 
volves an  inquiry  into  the  sanctity  of  vi^sted  rights  and  the 
lepritimacy  of  retroactive  legislation. 

From  the  absolute  taking  of  property  we  can  in  most  cases 
<listinsruish  measures  of  restraint  and  regulation,  which  deter- 
Jiiine  the  conditions  under  which  a  right  is  to  be  enjoyed  or 
exercised.     As   these   are   the   normal    metliods  of  the   police 
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power,  a  preliminary  examination  of  their  various  forms  will 
further  illustrate  and  explain  the  j^eneral  nature  of  the  power 
itself. 


§  28.  Restraint  as  distinguished  from  regulation  and  pro> 
hibition.— The  term  restraint  may  be  used  to  designate  the  for- 
bidding and  punishing  of  the  excess  or  abuse  of  liberty  or 
property  to  the  inconvenience  or  injury  of  the  community; 
regulation  dilfers  from  restraint  either  by  defining  by  a  pre- 
cise line  the  limit  beycmd  which  rights  may  not  be  exercised, 
or  by  creating  positive  duties  which  without  the  statute  would 
have  no  existence;  by  prohibition  is  meant  the  forbidding  of 
acts  in  themselves  harmless  because  they  may  be  carried  to 
excess. 

Restraints  in  the  sense  here  indicated  are  covered  by  the 
connuon  law  of  misdemeanors,  especially  the  law  of  nuisance, 
conspiracy  against  trade,  and  seditious  libel.  The  general  rule 
that  '*when  a  thing  is  done  to  the  injury  of  the  whole  com- 
nninity,  and  sufficient  in  magnitude  for  the  tribunals  to  notice, 
it  is  cognizable  criminally/'-'^"  which  is  also  embodied  in  the 
offense  of  &  conunon  nuisance,-^*  makes  it  possible  to  prosecute 
and  punish  nmny  forms  of  evil  or  excess  not  otherwise  do- 
fined.  The  policy  of  the  law  in  allowing  such  prosecutions 
differs  radically  from  that  pursued  with  regard  to  graver 
crimes,  all  of  which  arc  delincMl  with  very  considerable  minute- 
ness. The  offense  of  an  injury  to  the  public  is  vague  not  only 
because*  the  (elements  constituting  it  are  not  specified,  but  be- 
cause no  definite  right  or  duty  is  violated  by  it.  Fraud  and 
libel  involve  fals<»hood  which  is  a  distinct  wrong,  but  con- 
spiracy against  trade  and  seditious  libel  lif  true)  violate  only 
a  prevailing  conception  of  public  interest.  The  punishment 
of  acts  of  the  latter  class  is  therefore  not  a  matter  of  justice, 
but  of  policy,  and  falls  under  the  head  of  the  police  power. 
The  criminality  of  such  acts  is  moreover  entirely  a  matter  of 
degree;  it  has  never  been  attempted  to  define  .with  exactness, 
at  which  point  the  emission  of  smoke,  the  poHution  of  a  river, 
or  the  obstruction  of  a  str(M»t,  b(»gins  to  be  a  public  offense. 

Police  legislation  which  contents  itself  with  restraining  ex- 
cess without  defining  precisely  the  line  which  may  not  be 
overstepped,  has  the*  advantage  of  sim|>licity,  but  is  liable  to 

3*>  Bishop's    New    Criminal    Law,         "i  Blackstoue  TV,  16(3. 
],  Sec.  235. 
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luieqaal  and  perhaps  arbitrary  administratiou.  In  view  of  th(» 
difficulty  of  enforcing  penal  legislation,  prosecution  is  apt  to 
be  confined  to  extreme  cases;  but  on  principle  the  question 
whether  such  lep:islation  is  constitutionally  admissible,  is  im- 
portant. The  question  has  received  hardly  any  consideration, 
and  the  validity  of  the  law  of  common  nuisance  and  con- 
spiracy, being  part  of  the  common  law,  is  generally  assumed. 
It  has  been  held  in  Kentucky  that  a  law  which  makes  it  an 
offense  to  charge  an  unreasonable  price  is  unconstitutional 
as  leaving  the  criminality  of  the  act  to  the  view  of  the  jury 
in  each  particular  case  of  what  is  reasonable.^-  The  principle 
of  the  decision  would  also  defeat  the  legislation  against  un- 
reasonable restraint  of  trade.  It  cannot  be  maintained  that 
this  principle  is  part  of  the  general  American  constitutional 
law;  but  it  seems  to  be  in  accordance  with  sound  legislative 
policy,  that  the  exercise  of  a  right  intrinsically  useful  and 
indispensable  should  not  become  criminal  by  overstepping  a 
line  which  the  law  refuses  to  define  and  which  is  not  defined 
by  custom.  The  same  policy  is,  however,  unobjectionabh* 
where  the  ccmduct  which  is  carried  to  excess  rests  merely  on 
license,  and  is  not  in  its  moderate  form  socially  or  economically 
indispensable,  or  where  custom  assigns  a  limit  to  the  exercise 
of  a  right.  This  observation  applies  to  many  forms  of  nui- 
sance, disorderly  conduct,  and  indecency,  in  which  th(»  act 
tolerated  either  is  not  a  matter  of  right  or  serves  no  useful 
purpose,  and  in  which  therefore  the  peril  of  going  beyond  the 
proper  limits  may  justly  be  thrown  upon  the  individual. 

POSITIVE  STANDARDS  AND   IJMITATIONS.     §29-34. 

§29.  General  principle.— The  common  law  of  nuisance 
deals  with  nearly  all  the  more  serious  or  flagrant  violations  of 
the  interests  which  the  police  power  ])rotects,  but  it  deals  with 
ovils  only  after  they  have  come  into  existence,  and  it  leaves 
the  determination  of  what  is  evil  very  largely  to  the  particular 
circumstances  of  each  case. 

The  police  power  endeavors  to  j)revent  evil  by  checking  the 
tendency  toward  it,  and  it  seeks  to  place  a  margin  of  safety 
between  that  which  is  permitted  and  that  which  is  sure  to 
lead  to  injury  or  loss.     This  can  be  accomplished  to  some  ex- 

:■-•  UuiisvUh"    &    X.    R.    R.    ('o.    v.  Commoinvoalth,  1)9  Ky.  132,  :$:<  L.  R. 
A.  200. 
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t(»nt  l)y  establishin«r  positivt*  standards  and  limitations  which 
nnist  be  observed,  although  to  step  beyond  them  would  not 
necessarily  create  a  nuisance  at  common  law. 

This  policy  finds  expression  in  standards  of  purity  of  food 
and  of  other  commodities,  in  building  regulations,  safety  and 
health  rer[uirements  for  factories,  ships  and  mines,  in  tin? 
creation  of  districts  for  offensive  establishments,  in  the  limita- 
tion of  hours  of  labor,  and  in  tariffs  of  charges.-*** 

The  certainty  which  this  system  produces  is  in  many  respects 
a  benefit,  for  it  eliminates  disputes  as  to  intrinsically  doubtful 
facts,  as  e.  g.,  whether  an  establishment  is  unwholesome,  or 
whether  charges  are  unreasonable ;  but  on  the  other  hand  it 
necessarily  involves  some  degn^e  of  arbitrariness,  and  nnist  not 
be  carried  to  unreasonable  h^ngths. 

§  30.  Imposed  standards  as  compared  with  customary 
standards.  — Often,  however,  the  jnisitive  limitations  set  by  law 
remain  W(»ll  within  the  customary  business  or  social  stantl- 
ards.  So  the  limit  of  th(»  lawful  nite  of  interest  is  always 
•above*  the  market  rate,  railroad  ])asseng(»r  tariffs  set  by  law 
do  n()t  fall  b(»low  the  usual  eluirges,  the  hours  of  labor  i'nv 
women  limited  by  law  an*  ranOy  exceeded  in  states  where  no 
such  laws  exist,  and  it  has  been  shown  that  the  required 
purity  of  milk  is  below  the  average  of  th(»  eomniereial  stand- 
ard.'** Wh<»re  tin*  legislative  limitation  trenejied  upon  [)re- 
vailirig  usage  tin*  courts  have  not  always  felt  bound  by  it  ; 
so  in  the  case  of  reduction  of  hours  to  eight'*"  and  charges 
reduced  below  the  point  of  profitableness  are  treated  as  a  tak- 
ing of  property. 

;;  31.    Regulations   applied   to   innocuous   conditions.— The 

positive  character  of  police  regulations  is  shown  in  many  other 
things  b(»sides  standards  and  limitations.  Wherever  the  char- 
actiM'  of  a  measure  is  precautionary  it  o[)erates  on  persons, 
things  or  conditions  no  matter  whethcM*  in  every  individual 
case  the  precaution  is  necessary  or  not.  The  principle  is  that 
where  a  measure  could  not  be  enforced  without  uniformity, 

^'^  TIio  powor  to  establish  boumlary  v.   8t.    Louis   County   (A>ninuKsiou<<rs, 

lines    of    lan«ls    which    have    become  65  Minn.  310;  33  L.  R.  A.  432. 
uncertain  is  analogous;  here  the  de-         ■'*♦  Chapin  Municipal  Samtation,  p. 

finition    must    of    course    vary 'with  371. 

eiM'li    particular    <'ase,    therefore,    m.-  •■:'•  Low     v.    Hccs    Printing;    ('<».,    -rl 

lice  an<l  hearing  is  rcijuired.      I^avis  \el>.  VJ7;   Ritcliic  v.  People.   ir».l  Til. 

OS;   Ke  Morgan,  •_•(>  Col.  41."). 
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the  individual  interest  must  yield  to  this  requirement.  Thus 
in  ease  of  vaccination  it  would  not  be  possible  to  inquire  or 
discover  whether  each  child  vaccinated  was  predisposed  to- 
ward small-pox.  Where  a  board  of  health  required  that  certain 
articles  should  be  disinfected  at  the  expense  of  the  owner,  it 
was  not  competent  for  an  owner  to  show  that  his  goods  did 
not  require  disinfection.  The  danger  being  general  a  measure 
would  be  defeated  in  its  beneficial  effect,  if  the  (juestion  of  its 
necessity  could  be  raised  in  each  particular  case.^® 

§32.  Standards  of  articles  of  consumption.^'— Some  courts 
have  said  that  the  legislative  determination  that  some  sub- 
stance or  mixture  is  intoxicating  or  unwholesome  is  conchi- 
sive.-^**  But  such  a  statement  cannot  be  accepted  without  quali- 
fication. xVlcohol  is  as  a  matter  of  fact  intoxicating  if  taken 
in  sufTicient  quantity.  To  cut  off  controversies  as  to  the  intoxi- 
<*ating  (juality  of  different  kinds  of  drinks,-^'*  the  legislature 
may  defin**  as  intoxicating  all  licjuors  containing  a  eertfiin  \tvv- 
rentage  of  alcohol.  If  such  liijuors  wlu*n  consunu'd  to  <\\c<*ss 
l>rnduce  in  normal  cas(»s  int()xi<'ation,  they  are  vei'v  projMwIy 
described  as  intoxicating,  although  thry  may  not  h<iv<*  thjit 
«ffect  in  each  pHrticulHr  case.  Where  the  alcohol  is  so  much 
diluted  as  to  he  harnih*ss,  a  h'gislative  fiat  will  not  make  it 
intoxicating.  Hut  if  the  legislature  for  the  |)urpose  of  pre- 
venting <»vasi(m  or  in  order  that  an  appetite  for  stronger 
liquors  may  not  b<?  fostered/"  deems  it  wise  or  nec<\ssary  to 
forbid  any  alcoholic  admixture,  it  may  do  so  since  it  thereby 
interferes  at  most  with  the  gratification  of  a  pleasure.  So 
the  standard  of  pure  milk  may  be  so  fixed  as  to  exclude  the 
addition  of  water  or  coloring  matter*^  and  it  may  be  forbidden 
to  sell  cream  as  such  which  contains  less  than  20  per  cent  fat.*- 
If  a  considerable  admixture  of  boracic  acid  to  milk  tends  to 

"•«  Train     v.     Boston     Disinfcctinjr  <lrink  is  intoxicating  is  ordinarily  n 

(^■oDipany,   144  Mass.  .523;    11    X.   E.  <jiiostion    of    fact.       Topeka    v.    /n- 

n:i9,  1887.     Compagnie  Fraucaise  v.  fall,  40  Kan.  47;  1  L.  R.  A.  387. 

Louisiana    State    Board    of    Health,  ^o  State  v.  Guinness,  16  R.  I.  401. 

186  U.  S.  380.  -ii  Gommw.  v.  Wetherbee,  153  Mass. 

37  See  also   §§274-286.  159;    26    X.    E.    414;    Commw.    v. 

38  State  V.  Intoxicating  Liquors,  Schaffner,  146  Mass.  512;  16  X.  K. 
76  la.   243;    2  L.   R.   A.  408,   1888;  280. 

Stat*?  V.  Campbell.  64  X.  IT.  10'_\  I:',  ^-' State  v.  Tresccnt   Creamery  Co., 

Atl.  58.'5.  sr,  Minn.  281;  r>4  L.  R.  A.  466. 

•"*»  The      questinii      whether      some 
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iujure  health,  it  is  legitimate  for  the  legislature  to  determine 
the  quantity  that  may  be  added,  but  if  a  slight  admixture  is 
not  only  i)erfeetly  harmless  but  positively  useful  in  keeping 
milk  from  spoiling,  the  absolute  prohibition  should  be  re- 
garded as  exceeding  the  just  limits  of  the  police  power.  This 
is  the  view  taken  in  New  York.^-^  In  Massachusetts  where  the 
absolute  prohibition  was  upheld,  this  point  was  not  noted,-*^ 
while  in  Iowa  the  legislative  power  in  this  respect  was  held  to 
be  absolute.^^  In  Missouri  the  prohibition  against  the  use 
of  alum  in  baking  powder  was  sustained,  the  court  refusing, 
in  the  face  of  conflicting  testimony,  to  take  judicial  notice  of 
the  fact  that  alum  is  innocuous.**®  The  regulation  of  food 
stuffs  or  other  articles  of  consumption  has  for  its  object  the 
protection  of  health  or  the  prevention  of  fraud.  The  latter 
purpose  requires  a  wider  power  than  the  former,  and  the 
courts  go  very  far  in  supporting  the  principle  of  positive  regu- 
lation. That  direct  imitation  may  be  forbidden  has  been  con- 
ceded in  all  decisions  on  oleomargarine  legislation.  The  Court 
of  Appeals  of  New  York  has  moreover  held  that  the  legis- 
lature may  not  only  prohibit  the  coloring  of  distilled  vinegar 
in  imitation  of  cider  vinegar  but  may  forbid  the  addition  of 
any  foreign  coloring  matter  whatever.^"  So  louig  as  the  color- 
ing serves  no  useful  purpose  such  a  regulation  remains  within 
the  bounds  of  what  is  legitimate,  for,  as  the  New  York  court 
points  out,  it  tends  to  eliminate  difficult  questions  of  fact  by  a 
general  rule.  In  Ohio  it  has,  however,  been  held  that  coloring 
matter  may  not  even  be  added,  though  it  gives  aroma  and  fla- 
vor.^** In  New  Jersey  it  had  been  held  that  the  prohibition  of 
coloring  matter  in  oleomargarine  does  not  exclude  the  use  of  a 
substantial  ingredient  like  cotton  seed  oil,  though  it  does 
color;-*®  and  the  Ohio  court  makes  a  distinction  between  ingre- 
dients which  are  substantial  and  those  which  are  not ;  it  w^ould 
perhaps  be  better  to  say  that  nothing  of  intrinsic  value  may  be 

*3  People  V.  Biesecker,   169  X.  Y.  105;    39   N.   E.   S23.     That  coloring 

'jo;  61  X.  E.  990;  o?  L.  K.  A.  178.  which    does   not   deteriorate   or   con- 

■**  Commw.    V.    Gordon,    159    Mass.  i-eal    <leterioration    is    not    in    itself 

S;  33  N.  E.  709.  ^idulteration,     sec     People     v.     Jen- 

•*5  State    V.    Sohlenker,    112    Iowa  niugs   (Mich.),  94  X.  W.  216. 

642;  51  L.  K.  A.  347.  48  Weller  v.  State,  53  Oh.  St.  77; 

4«  State  V.  Layton,  160  Mo.  474;  40  X.   E.   1001. 

61  S.  W.  171.  J"  Amnion  v.  Xcwton,  50  N,  J.  L. 

47  People    V.    Ciirard,    145    X.    Y.  543. 
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forbidden  unless  the  primary  purpose  is  to  imitate  and  de- 
fraud.^" In  the  Ohio  case  the  foreign  substance  had  as  a  mat- 
ter of  fact  been  added  in  order  to  give  a  misleading  color. 

Upon  principle  the  power  of  regulation  should  allow  the 
setting  of  positive  standards  and  limitations,  provided  they 
are  not  carried  beyond  what  is  reasonably  calculated  to  pre- 
vent evasions  and  to  avoid  difficult  controversies  as  to  facts, 
«nd  provided  they  are  not  so  fixed  as  to  prohibit  practices 
which  are  both  clearly  harmless  and  positively  useful. 

§  33.  Begulation  by  municipal  authority.— It  is  generally 
held  that  a  positive  limitation  by  municipal  authority  is  not 
conclusive,  but  may  be  shown  to  be  unreasonable.  The  courts 
have  especially  refused  to  recognise  in  a  number  of  cases  terri- 
torial limitations  for  offensive  establishments  and  employ- 
ments."*^ A  strict  view  of  the  power  of  municipal  corporations 
is  also  taken  in  England.'''^  Where  the  indictment  is  under  the 
jreneral  criminal  law,  proof  of  actual  nuisalice  is  properly  in- 
sisted upon. ^3 

On  the  other  hand  so  far  reaching  a  limitation  by  municipal 
ordinance  as  the  establishment  of  fire  limits  within  which 
wooden  buildings  may  not  be  erected,  has  been  upheld  in  the 
majority  of  jurisdictions.^^ 

Where  the  law  authorises  cities  to  confine  the  places  where 
sales  of  intoxicating  liquor  may  be  made  to  the  business  por- 
tion of  the  city,  the  city  may  by  ordinance  declare  what  shall 
constitute  the  business  portion  of  the  city,  bounding  it  by 
designated  streets  and  avenues.  Such  declaration  is  at  least 
prima  facie  binding,  although  evidence  may  be  admissible  to 
the  effect  that  the  declaration  is  wrong  as  a  matter  of  fact.*^^ 

The  Supreme  Court  of  Illinois  has  laid  down  a  three-fold 


5«  People  V.  Biesecker,   169  N.  Y.  ^'^  Addison    on    Torts,   54. 

53;  61  X.  E.  990;  57  L.  R.  A.  178.  b3  State  v.  Edens,  85  N.  C.  522. 

51  As    t6    hospitals,    Bessonies    v.  b*  See  §  141,  infra. 

Indianapolis,    71    Ind.    189;    as    to  »5  Rowland     v.     Greeneastle,     157 

•  rmeteries,   Lake  View    v.   Letz,'  44  Ind.  707;   62  N.  E.  474,  modifying 

111.  81 ;  as  to  keeping  animals,  Ark-  on  rehearing  an  earlier  decision  in 

adelphia   v.   Clark,   52   Ark.   23;    ex  the  same  case  in  which  it  had  been 

[itrte  O'Leary,  65  Miss.  80;   as  to  held  that  the  city  had  to  prove  in 

slaughter  houses,  Wrcford  v.  People,  everj-    case    that    the   place   was   lo- 

U  Mifh.  41.     S<h;  as  to  this  §§  177-  c-ated  in  the  residence  portion.     See 

179.  infra.  58  N.  E.  1031. 
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classification  of  nuisances  for  the  purpose  of  determining  the 
extent  of  niiuiicipal  power  to  declare  nuisances:  1.  those 
which  are  nuisances  per  sc,  denounced  as  such  by  common  law 
or  statute ;  2.  those  which  in  their  nature  are  irot  nuisances  but 
may  become  such  by  reason  of  locality  or  management ;  3.  those 
which  in  their  nature  may  be  nuisances  but  as  to  which  there 
may  be  honest  differences  of  opinion  in  impartial  minds.  As  to 
1  and  3  the  municipal  declaration  is  conclusive,  but  as  to  2  the 
municipal  power  is  confined  to  such  as  are  nuisances  in  fact.^** 

§  34.  Choice  between  measures  of  equal  efficiency.— Assum- 
ing that  several  measures  are  eciually  efficient  to  avert  dan- 
ger to  health  or  safety,  it  would  still  seem  to  be  within  the 
legislative  power  to  select  one  method  and  require  its  adoption, 
for  it  is  (»asier  to  enforce  uniform  |)oIice  regulations  than  a 
great  variety  of  mi^asures,  the  efficiency  of  each  of  which  would 
be  a  <iuestioii  of  i'act  in  (^ach  particular  case.-'^'  The  limit  of 
legislative  powei*  in  this  respect  is  that  it  may  not  prescribe 
the  use  of  a  method  or  artiele  whieh  can  b»»  procured  only  from 
one  souree  of  supplies,  since  this  would  create  a  monopoly .'"^^ 
A  certain  (piality  may  be  prescribed,  but  it  must  not  be  assume<l 
that  oidy  one  producer  or  manufacturer  satisfies  the  recpiired 
standard.  WIhm-c  a  iN'gulation  proceeds  from  an. administrative 
board,  however,  the  power  delegat<»d  to  it  often  does  not  extend 
to  [)rescribing  one  particular  method,  but  it  is  sufficient  if  the 
object  which  the  board  is  to  secure  is  accomplished  by  the 
individual  owner  in  some  way.*'''*  Compliance  with  the  regula- 
tion then  protects  the  owner  from  prosecution;  if  he  selects 

''*'  Laugcl  V.  Biishnell,  197  111.  20;  front   part  of  the  lot,   the  measure 

(VA  N.  K.  lOSH;  .58  Ti.  K.  A.  266.  evidently  also  servos  the  purpose  of 

•'•7  Wherr    this    consideration    does  widening   the    public   street    without 

not     enter,     it     is     ditlicult     to     say  expens(^     Perhaps  this  may   be  sus- 

whetlior  th<^  legislature  may  particu-  tained  where  private  rights  are   n«»t 

hirize  its  measures  so  as  to  i)rejudiee  materially    prejudiced,    as   a    reguhi- 

<»r   n*»edlessly   injure   jyrivate   rights,  tion  of  the  use  of  the  property,  but 

I'erhaps  the  courts  might  control  the  see  St.  Louis  v.  Hill,  116  Mo.  527. 

requirement  if  it  could  be  made  to  **"  State  v.  S^ntee,   111  To.   1 ;   53 

appear    that    the    particular    choice  L.  R.  A.  763. 

subserved  ulterior  purposes.    So  the  ^o  Morford  v.  Board  of  Health,  61 

law  may  prohibit   that  the  building  N.  J.  L.  386,  1898;  Watuppa  Reser- 

lot     !»(»    covered    with    buildings    to  voir  Co.  v,  Mackenzie,  132  Mass.  71 ; 

more    tlwni    four-fifths    of    its    area ;  Schoeii    v.    Athint;i.    97   Oa.   697;    33 

but  if  tiie  oiie-fiftli  ov  part  of  ii  is  1  .  R.  A.  804,  (applied  to  ordinance), 
recpiired    to    be    i<'ft    vacant    in    the 
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his  <n\ni  nietho<l  he  takes  the  risk  of  creating  or  eontinuing  a 
nuisHiiee,  but  the  mere  departure  from  the  oflfieial  plan  is  no 
offense. 

It  cannot  be  left  to  an  administrative  officer  to  determine 
eonehisively  the  existence  of  a  danger  and  the  choice  of  meas- 
ures to  be  taken  against  it,  since  that  would  involve  an  uncon- 
stitutional delegation  of  legislative  power.®'*  It  seems,  how- 
ever, that  this  objection  may  be  avoided  by  interpreting  the 
delegation  of  power  as  vesting  the  administrative  officer  merely 
with  a  discretion  in  requiring  usual  and  appropriate  safe- 
guards against  a  danger,  subject  to  judicial  control  as  to  the 
existence  of  the  danger  and  the  reasonableness  of  the  relief. 
Such  delegation  of  powers  is  certainly  in  accordance  with  legis- 
liitive  practice,  so  especially  in  cU^aling  with  a  danger  of  epi- 
ilfmic  disease.**^ 

KK<;rLATI()NS  TO  IXSURE   COMPLIANCE   WITH   LAW.     §  ;^.')-57. 

§  36.  Prevention  through  publicity.  — Among  the  positiv(»  re- 
<|nirements  of  th<»  police  power  the  measures  securing  publicHy 
and  notiee  in  matters  subject  to  restraint  or  regulation,  dest^rve 
special  mention.  The  power  of  i)olice  regulation  finds  its  sanc- 
tion generally  in  a  penally  affixed  to  eve?-y  violation,  which 
penalty  consists  in  fine  or  ini|>risonment  or  both.  The  inllictituf 
«»f  th(*  penalty  belongs  to  the  criminal  courts,  and  concerns  th<* 
poliet*  power  mainly  as  an  indin^ct  means  of  securing  compli- 
ance. The  object  of  the  police  power  is,  howev(»r,  emphatically 
prevention  of  mischief  and  danger,  and  hence  prevention  of 
violations  of  its  rules,  and  it  will  therefore  naturally  resort  to 
such  subsidiary  means  of  control  and  restraint  as  will  tend  to 
insure  compliance  with  the  n^gulation  in  the  first  instance. 
Thes^*  subsidiary  means  are  ther(»for(»  common  features  of  [)oli(*e 
legislation.  The  principal  forms  ar<':  license  and  security,  no- 
tices and  signs,  and  reports  and  registration.  Tn  their  turn 
they  can  be  enforced  only  by  resorting  to  criminal,  civil  or 
administrative  proceedings;  but  if  properly  selected,  compli- 

♦''"  Schaezlein  v.  Cabaniss,  135  Cal.  power    to    fix    standards    of    purity 

466;  67  Pac.  755.  of    food    is    upheld    in    Isenhour    v. 

«i  So  also  in  the  matter  of  fire  es-  Stato,   157   Ind.   517;    62  N.   E.  40. 

«*af»t»s    to    bo    placoil     on     tCDcment  Thn  jr«kiirnil  subjccrt  of  the  vnlidity 

boiisfM.  Anns  v.   Aver,   192    fll.   (inl  ;  of    d<'loj;:Jli<»n    of    lej;isl;itivr    powfis 

«»1     N.    K.    Sol.     The    dolojxatioii    to  is    not    within    the    sco}k'    of    this 

tho   StiUt*    Hoard   of    Hoaltli   of   tho  treatise. 
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ance  with  them  is  more  easily  secured  than  the  accomplishment 
of  the  ultimate  ohject  without  them,  ami  their  operation  will 
in  many  instances  determine  the  success  or  failure  of  regulativt? 
legislation. 

Measures  securing  publicity  are  especially  valuable  and  may 
often  be  relied  upon  to  bring  about  the  desired  standard  of 
private  action  without  prescribing  that  standard  in  positive 
terms.  Many  practices  cannot  stand  the  light  of  publicity,  and 
will  be  abandoned  voluntarily,  or  under  the  stress  of  public 
opinion,  if  secrecy  is  impossible.  The  requirement  of  publicity 
is  now  generally  advocated  as  the  nlost  effectual  means  of  deal- 
ing with  the  abuses  of  monopolies,  both  restraint  and  regula- 
tion having  proved  unsuccessful.  Under  such  j)olicy  compul- 
sion may  still  be  necessary  to  secure  informatioti  through  re- 
ports or  testimony,  but  otherwise  administrative  action  will 
consist  largely  in  supervision,  advice,  and  the  collection  and 
publication  of  statistics.  The  history  of  the  ^Massachusetts 
Railroad  Commission  is  often  i)ointed  to  as  an  example  of  a 
successful  policy  of  this  kind.^^  About  one-half  of  the  states 
having  railroad  commissions  confine  their  powers  to  super- 
vision without  regulation.**'^ 

LICENSES.     §  36-39. 

§  36.  Licenses  or  permits  are  administrative  acts  authoriz- 
ing the  doing  of  a  thing  which  is  subject  to  police  regulation 
or  restraint.  The  license  or  permit  is  given  if  the  proper  au- 
thority is  satisfied  that  the  imposed  regulations  have  been  or 
will  be  complied  with.  The  stej^s  to  be  taken  before  the  license 
is  issued  are  prescribed  by  statute  or  ordinance.  A  typical 
case  is  that  of  a  building  permit,  which  is  issued  after  the 
builder  has  filed  plans  showing  that  the  building  regulations 
will  be  complied  with.  The  preparation  of  the  plans  gives 
prima  facie  assurance  that  they  will  be  carried  out,  and  the 
construction  of  a  building  without  a  permit  is  clearly  an  illegal 
act  and  can  be  stopped  at  once.  Where  no  element  of  personal 
discrimination  enters  into  the  regulations,  and  the  license  is 
issued  as  a  matter  of  course  upon  performance  of  the  pre- 
scribed steps,  and  upon  pajTnent  of  a  fee  sufficient  to  cover  nec- 

"'■iHadloy     Kailroa'l      Tr:ms[)ortji-  '-Stimson  American  Statute  Law 

tiou,  p.  13(5.  rj,  S572,  8576,  8vS33. 
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essary  administrative  expenses,  there  can  be  hardly  any 
question  as  to  the  legality  of  this  form  of  control.*^  If  the 
regulations  involve  considerations  of  personal  qualification,  the 
principle  of  equality  comes  into  play,  and  licenses  of  this  nature 
will  be  discussed  later  on.*^'* 


§  37.  License  or  occupation  tax.— Often,  however,  the  license 
bears  no  relation  to  regulation  or  supervision,  and  is  imposed  as 
a  source  of  revenue,  being  in  reality  a  tax  called  license  or 
occupation  tax.  For  the  purpose  of  determining  whether  cer- 
tain constitutioDal  provisions  regarding  taxation  are  applica- 
ble, or  whether  a  municipal  corporation  under  its  charter  may 
impose  license  fees,  it  becomes  in  many  cases  important  to  dis- 
tinguish the  license  as  a  police  measure  from  the  license  as. a 
revenue  measure.®**  That  a  reveiv^  !.,  |.  laced  above  the  ex- 
penses of  supervision,  ancl  that  this  result  was  contemplated, 


«^  Com.     V.    Plaisted,     148     Mass. 

«•'*  Sec  §§  639-655,  infra. 

•*«••  The  distinction  between  a  li- 
i'cnse  and  a  tax  is  illustrated  by  tlic 
liquor  legislation  of  Ohio.  The  con- 
stitution of  1S51  provides  that  **no 
license  to  traffic  in  intoxicating 
liquors  shall  hereafter  be  jjjranted  in 
this  state,  but  the  General  Assembly 
may,  by  law.  provide  gainst  the  e\i\» 
resulting  therefrom.**  The  earlier 
license  laws  were  expressly  repealed 
in  1854,  and  under  very  consi<lerabIe 
restrictions  any  one  had  the  right 
to  engage  in  the  traffic.  By  act 
passed  in  18S2  (Pond  law)  the  right 
to  sell  liquor  was  made  dependent 
upon  the  payment  of  a  tax  and  the 
execution  of  a  bond;  default  in  pay- 
ment of  the  tax  was  to  forfeit  the 
bond,  and  to  engage  in  the  traffic 
i*ithout  the  Iwnd  was  made  a  mis- 
demeanor. This  law  was  held  to  be 
a  stringent  prohibitory  law  as  to 
those  failing  to  comply  with  its 
terms,  hence  as  to  those  complying 
with  the  act  a  license  law  in  the 
sense  of  the  constitution  and  there- 
for»'     unconstitutional.       (State      v. 

.-5 


Hipp,  38  Oh.  St.  199.)  Another  act 
(Scott  law)  was  thereupon  passed 
in  1883,  which  likewise  imposed  a 
tax  upon  the  business.  The  tax  was 
made  a  lien  upon  the  real  property 
on  which  the  business  was  carried 
on,  and  it  was  made  a  misdemeanor 
to  engage  in  the  business  without 
the  consent  of  the  owner  of  the 
property.  This  latter  feature  was 
held  to  vest  in  the  owner  of  the  prop- 
erty the  j>ower  to  license  or  forbid 
the  traffic,  and  hence  obnoxious  to 
the  constitutional  provision,— a  some- 
what remarkable  interpretation  of 
the  act,  or  of  the  term  license.  The 
whole  act  was  in  consequence  de- 
clared unconstitutional  (State  v. 
Sinks,  42  Oh.  St.  345.)  This  decis- 
ion led  to  the  enactment  of  the  Dow 
law  of  1SS6,  which  imposed  a  tax 
and  makes  it  a  lien  upon  the  real 
property  on  and  in  which  the  busi- 
ness is  con<lucted,  but  omits  the 
provision  requiring  as  a  matter  of 
law  the  consent  of  the  owner,  al- 
though of  course  in  view  of  the  lien 
clause  his  consent  will  as  a  matter 
of  fact  be  indispensable.  This  act 
was   upheld,    the   difficulty   which   a 
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or  ovon  that  it  is  called  a  license  tax,  does  not  make  it  neces- 
sarily a  tax  if  in  reality  its  primary  purpose  is  to  restrain  and 
control  a  dangerous  business.®"  The  revenue  may  be  a  means 
of  meeting  governmental  charges  created  or  increased  by  the 
business  which  is  placed  under  license.®**  On  the  other  hand  it 
has  been  held  that  there  may  be  a  tax,  although  the  payment  is 
a  condition  precedent  to  the  right  to  carry  on  a  business, 
whereas  this  feature  is  normally  characteristic  of  a  police 
licijnse.®"  It  has  been  held  that  where  licenses  in  reality  are 
taxes  imposed  by  a  municipality,  the  right  or  licensle  to  carry 
on  the  occupation  being  deriyed  from  a  state  law,  a  penalty 
cannot  be  imposed  for  a  sale  without  a  license.""  In  the  case  of 
many  occupation  licenses,  it  is  impossible  or  unnecessary  to 
^^tinguish  between  the  regulative  and  the  financial  character 


person  not  owninpj  real  property 
vouM  ex]>erienr<'  beinjj  held  lo  be 
nieiely.  :m  extraneous  iinpedimenl. 
(AHIer  V.  Wlntherk,  44  Oh.  St.  r,:V.> ; 
An<lers<»n  v.  Hrewster,  44  Oli.  St. 
ri7<))-  While  it  is  perhaps  not  easy 
to  ret'oneih-  the  decision  under  the 
Dow  hiw  with  tlie  decision  nn<h'r  the 
Scott  hiw,  yet  the  <listinction  l»e- 
tween  a  tax  and  a  license  is  (piite 
cU^ar  under  the  Dow  hiw.  This  hiw 
does  not  recpiire  an  a<lniinistrative 
act  of  any  kin<l  to  entithi  a  jx-rson  to 
enj^age  in  the  business,  nor  (h»es  th<» 
non-i»ayment  of  the  tax  make  the 
business  ilh'^al.  In  th<'se  resp<'cts  it 
diffiTs  t'rotn  the  New  York  Jicjuor 
tax  hiw.  Tlie  distinj;uishinj«:  feature 
of  tlie  license  is  lliat  it  oi)erates  as  a 
condition  prt»cedent  to  the  right  to 
<arrv  on  the  business;  hence  where 
the  tax  is  not  a  <'ondition  to  the  ex- 
ercise of  the  ri^^ht,  it  is  n»)t  a  license. 
This  was  also  held  the  essential  point 
i:'  a  Mi«'hijran  statute  imposing  a 
tax  under  a  since  abolishe<l  no- 
license  clause  in  the  <'onstitution 
similar  to  that  of  Ohio.  (Yf»ung- 
b'ood  V.  Sexton,  3'J  Mich.  406,  1875.) 
•■"  People  V.  .Murray,  149  N.  Y. 
'Mu,   ISDG. 


'5«  Baker  v.  Cincinnati,  11  Ob.  St. 
534. 

••»  Banta  v.  Chicago,  172  111.  204. 
**The  oc<Mipation  may  b(»  lawful 
in  itself  and  not  snb.i«M't  to  pro- 
hibition or  regulation  by  the  state, 
y<.*t  it  may  be  prohibited  in  tinier  to 
comp«'l  the  taking  out  of  a  licen.se  if 
the  jmrpose  is  to  raise  revenue  by 
means  of  license  fees;'*  citing 
('ool(>y  Taxation,  p.  597;  also  State 
ex  rel  Auburn  School  District  v. 
l^.y<l,  (>3  Neb.  S-J9;  oS  L.  K.  A.  108; 
but  in  Ohio  and  .Michigan  where  un- 
der the  constitution  the  licensing  of 
liquor  business  was  forbidden,  it  was 
l.(»hl  that  the  tax  was  distingiiisluMl 
from  the  li<eiise  by  the  fact  hat  its 
non-payment  does  not  render  the 
business  illegal,  and  that  it  does  not 
require  a  fireliminary  administrative 
act  to  allow  a  person  to  engage  in  it. 
(See  note  GG. ) 

"'»  Robinson  v.  Mayor  of  Franklin, 
1  Tlumph.  (Tenn.)  156.  A  statute 
may  jiunish  non-payment  by  a  fine, 
though  the  license  is  regarded  as  a 
tax.  Rosenbloom  v.  State  (Neb.)  89 
X.  W.   1053,  57  L.  R.  A.  922,  1902. 
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of  the  measure.' ^  The  license  may  also  be  a  form  of  controllinj^ 
the  payment  of  the  tax,  being  merely  incidental  to  the  revenue 
system,  and  furnishing  no  positive  authority  to  carry  on  the 
businessJ^ 

§  38.  License  as  a  police  measure.— The  license  as  a  police 
measure  is  properly  only  an  incident  to  restraint  or  regulation 
and  should,  therefore,  not  be  upheld  where  tliere  is  no  power  to 
restrain.' •*  Upon  this  principle  an  ordinance  imposing  a  license 
fee  upon  the  owners  of  bicycles  was  declared  illegal  in  Illinois, 
the  court  holding  that  the  use  of  streets  for  private  vehicles  is 
as  much  a  matter  of  common  right  as  their  use  for  walking  on 
foot,  and  that  the  charter  power  to  regulate  the  use  of  streets 
cannot  be  made  the  foundation  for  a  restraint  upon  the  exer- 
cise of  common  rights  except  for  specific  purposes  of  order  or 
safety.  The  ordinary  use  of  the  wheel  was  held  to  justify  no 
restraint  upon  this  principle,  and  upon  this  theory  the  decision 
seems  sound :  for  it  would  not  be  maintained  that  a  license 
might  b<»  re(|iiired  for  walking  on  the  stn^etsJ^  It  would  have 
been  (lift'(»rent  had  there  been  a  charter  power  to  impose  license 
taxes  upon  all  vehicles^"*  A  license  has  also  been  held  to  be 
invalid  as  a  police  measure,  where  there  was  no  attempt  to 
regulate  the  business  which  was  made  subject  to  th(»  license."'"' 

Discriminative  licenses  may  be  justified  by  the  conditions  of 
a  business;  thus  it  has  been  held  that  a  municipal  corporation 
may  impose  a  license  fee  on  meat  shops  kept  outside  of  the 
public  market,  since  they  require  special  supervision;"^  and 
lict-nses  may  be  graded  according  to  the  amount  of  l)usiness 
(lonej*^ 

§39.  High  license  as  a  method  of  restriction.— A  lici^nse 
may  also  serve  the  [)ur])ose  of  restraint  by  fixing  the  fees  so 
high  as  to  reduce  the  number  of  those  engaged  in  the  licensed 

"Boston  V.  Sohaffer,  9  Pick.  415.  ?« State  v.  Moore,  113  N.  (.'.  697, 

"2  License  tax  cases,  5  Wall.  462.  but  in  that  case  the  license  was  pro- 

"•1  Bessonies    v.     Indianapolis,     71  hibitive,  and  it  seems  that  as  to  the 

Ind.  1S99.     See  also  Shuman  v.  Ft.  point  of  the  license  being  invalid  as 

"\^'ayne,   127   Ind.   109;    11   L.  B.  A.  a  police  regulation  the  case  is  over- 

378.  ruled  by  State  v.   Hunt,   129  N.  C. 

74  Chicago  V.  CoUins,  175  III  445;  686,  40  S.  E.  216. 

51  N.  E.  907,  1898.  7?  Ash  v.  the  People,  11  Mich.  347. 

75  Tomlinson  v.  Indianapolis,  144  7k  people  v.  Thurber,  13  Til.  554. 
Ind.  142;  36  L.  R.  A.  413;  Ft.  Smith  Timm  v.  Harrison.  109  111.  593;  Sac- 
V.  Scruggs  (Ark.) ;  58  L.  R.  A.  921,  rpmento  v.  Crocker,  16  Cal.  119. 
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business.  The  restraint  of  the  liquor  business  by  high  license 
is  conspicuous  as  an  illustration  of  this.  Even  a  municipal  cor- 
poration may  fix  licenses  with  that  end  in  view."'-*  High 
license  affords  a  convenient  method  of  restricting  numbers 
without  discriminating  between  persons;  this  is  the  policy  of 
the  present  excise  law  of  the  state  of  New  York.**" 

Where  business  is  of  such  a  character  as  to  induce  or  facili- 
tate fraud,  high  licenses  have  been  upheld  though  admittedly 
oppressive  in  their  operation ;  so  a  license  required  of  itinerant 
merchants,  of  $25.00  a  month  in  each  town  in  which  the  business 
is  carried  on  ;^^  but  a  license  of  similar  amount  was  held  void, 
because  unreasonable,  where  it  was  imposed  by  a  munici- 
pality.^- 

Licenses  of  a  prohibitive  amount  should  be  treated  as  a  pro- 
hibition of  the  business  affected,  and  will  be  discussed  under 
that  head. 

§  40.  Bonds  and  deposits.— Somewhat  related  to  the  re- 
(luirement  of  a  license  is  that  of  a  bond  or  deposit  to  secure 
the  faithful  compliance  with  police  regulations,  and  the  satis- 
faction of  liabilities  that  may  arise  from  their  violation,  or  to 
serve  as  an  indemnity  fund  for  persons  who  have  suffered  by 
the  fraudulent  conduct  of  the  l)usiness.  As  a  subsidiary  meas- 
ure of  police  control  it  appears  to  be  permi.ssible  wherever  a 
license  may  be  required,  but  it  is  resorted  to  less  frequently. 
A  bond  is  re(|uired  not  uncommonly  of  liquor  sellers  and  of 
auctioneers;  deposits  are  sometimes  required  of  peddlers, 
itinerant  merchants,  of  persons  advertising  l)ankrupt  sales, 
above  all  of  persons  or  corporations  engaged  in  the  quasi-public 
business  of  banking,  insurance,  or  w^a rehousing.**** 

NOTICES,    MAKKS    AXD   STGXS. 

§  41.  Certain  forms  of  notice  and  publicity  directly  pro- 
mote public  order  and  convenience,  and  may  be  therefore  re- 
quired without  ulterior  purpose;  so  the  affixing  of  street  num- 
bers to  houses.     Such   a   regulation   is   unquestione<l,   except 

7»  Dennehy    v.    Chicago,    120    111.         >*^  Stato  ex  rol  Minces  v.  Schoenig, 

627;    Duluth    v.    Knipp,    46    Minn.  7::  Minn.  .^LVS;  75  X.  \V.  711,  1898. 
435;  Tenncy  v.  Lenz,  16  Wis.  r)66.  •^'^  Wigjjins  v.  <Miicago,  68  IlL  372; 

«o  People  ex  rel  Einsfeld  v.  Miir-  Hawthorn    v.    People.    109    111.    302; 

ray,  149  N.  Y.  367,  1896.  State    v.    Ilarrin^rfon.    6S    Vt.    622; 

»i  State  V.  Harrington,  68  Vt.  622.  ex  parte  Mosler,  S  Oh.  C.  i\  324. 
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where  it  involves  a  disproportionate  expense.**^  As  a  rule, 
notiees  and  si^ns  serve  as  aids  to  other  regulations,  so  where, 
US  is  the  case  in  many  European  cities,  numbers  are  recjuired 
for  bicycles,  in  order  to  hold  the  owner  to  a  stricter  observance 
of  the  rules  regarding  their  use.  It  is  a  matter  of  common 
experience,  that  violations  of  the  law  are  committed  secretly 
rather  than  openly,  and  the  facility  of  concealment  encourages 
illegality.  Much  is  therefore  gained  by  obtaining  publicity  and 
by  providing  some  means  of  information  by  which  violations 
ean  be  readily  detected. 

Notices  may  also  be  re(iuired  in  order  to  advise  the  parties 
intended  to  be  benefited  by  a  regulation,  of  its  existence,  and 
thus  to  prevent  frauds,  misunderstandings,  and  disf>utes.  Thus 
the  Massachusetts  law  for  the  i)rotection  of  women  and  minor 
employes  refpiires  that  every  employer  shall  post  in  a  con- 
spicuous place  in  (»very  room  where  such  persons  are  employed, 
51  printed  notice  stating  the  number  of  hours'  work  required  of 
them  on  each  day  of  the  week,  the  hours  of  commencing  and 
stopping  such  work,  a!i(l  the  hours  when  the  time  of  rest 
allowed  for  dinner  or  for  other  m(»als  begins  or  ends.^-"*  The 
state  may  also  insist  upon  notice  as  a  protection  where  it  does 
not  oth<*rwise  regulate;  so,  in  New  York,  emigrants'  l)oar<ling 
houses  nnist  have  their  rates  posted;  in  Illinois,  employers, 
who  during  a  strike  wish  to  induce  workmen  to  come  from 
other  places,  must  advertise  the  fact  that  there  is  a  strike.^'* 
The  recpiirement  that  railroad  companies  shall  post  their  rates 
is  therefore  not  a  regulation  of  int(»rstate  commerce,  and  is 
valid  as  to  rates  of  traffic  between  several  states.^"  In  Ger- 
many, when*  the  regulation  of  the  price  of  bread  has  been 
abandoned,  it  may  still  be  required  that  prices  be  posted,  and 
that  bread  be  sold   in   loaves  of  prescribed   weight.     For  the 

^*  Walker  V.  New  Orleans,  31   La.  the    rejjistration    of    names    of    ves- 

Ann.    S2H.     The    wearing    of    license  sels  and  of  their  owners  was  held  to 

niirnbi*rs    ran    probably    be    required  be    a    regulation    of    conimerce    and 

only  where  customary.    Atlantic  CMty  therefore  invalid  with  regard  to  ves- 

V.   Turner,  <57   N.  .1.  T-..  Hi^O,  .11   At  I.  sels     sailing     for     ]>orts     of     other 

t.ri.  states;     Sinnot     v.     Davenport,     2*J 

'^•'i  Acts  of  1S94  ch.  .los.  §   11    Rev.  How.  l'i>7,   IH.IO.    The  C(mrt  referred 

I^iws.  ch.  106,  5  23.  to  the  fact  that  enrollment   was  re- 

*»«  Law  of  April  24,  1899.  quired      under      federal      legislation 

♦•^  C.  &  X.  W.  R.  Co.  V.  Fuller,   17  without  however  regarding  this  fact 

WaU.  5G0.     Yet   the   requirement    of  as  controlling. 
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prevention  of  fraud  and  oppression,  publicity  jftnd  notice  is  as 
a  rule  the  best  and  most  adequate  method  of  police  regulation. 

A  very  common  form  of  notice  consists  in  marks,  signs, 
labels,  or  stamps,  which  are  required  to  be  aflBxed  to  articles  of 
commerce  in  order  to  advise  the  public  of  their  true  nature. 
The  purpose  may  be  either  protection  against  danger  or  pre- 
vention of  fraud.  Sometimes  provisions  requiring  separate 
places  of  sale  are  added.  The  principal  articles  thus  con- 
trolled are  poisons,  drugs,  and  food  preparations,  especially 
compounds  and  imitations.  Both  the  omission  to  mark  and 
false  marking  are  then  made  offenses.  The  validity  of  such 
requirements,  as  long  as  they  are  reasonable  and  appropriate, 
cannot  be  questioned.** 

A  Texas  statute  making  the  mixture  of  any  articles  of  food 
without  indicating  on  a  label  the  component  ingredients,  a 
penal  offense,  was  held  to  be  unconstitutional  because  the  act 
was  regarded  as  too  general  in  its  terms  and  hence  oppressive ; 
it  was  recognised  that  the  requirement  with  regard  to  specific 
articles  would  be  valid.*^  It  cannot  be  admitted  that  this  dis- 
tinction embodies  a  fixed  constitutional  principle. 

REPORTS  AND  REGISTRATION.       §42-46. 

§  42.  In  general.— While  the  chief  use  of  notices  and  signs 
is  to  advise  the  purchasing  public  of  the  character  of  merchan- 
dise offered  for  sale,  reports  and  registration  serve  the  pur- 
pose of  giving  information  to  public  authorities  to  enable  them 
to  take  measures  for  the  protection  and  furtherance  of  the 
public  welfare.  In  many  cases  both  purposes  are  combined: 
so  reports  made  by  corporations  enable  the  state  to  supervise 
their  action  and  place  creditors  and  others  in  a  position  to 
judge  of  the  company's  financial  condition.  We  speak  of  re- 
ports where  information  is  given  periodically  or  whenever  de- 
manded; registration  is  very  often  in  the  nature  of  a  pre- 
liminary notice,  a  declaration  advising  the  authorities  of  the 
existence  of  some  fact,  such  as  the  establishment  of  some  busi- 
ness, giving  location,  name  of  owner  and  other  particulars.®^ 

«8  State  V.  Snow,  81  la.  642 ;  11  L.  00  In  Germany  the  opening  of  any 
R.  A.  355;  State  v.  Sherod,  80  Minn,  place  of  business  requires  such 
446 ;  50  L.  R.  A.  660.  notice. 

8»Dorsey  v.  State,  38  Tex.  Crim. 
App.  527;  40  L.  R.  A.  201. 
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A  license  regularly  serves  at  the  same  time  the  purpose  of 
registration,  but  where  it  may  be  refused  or  is  connected  witli 
the  payment  of  a  fee,  it  becomes  a  substantial  restraint  or  ])ur- 
den.  The  freedom  of  assembly  was  recognised  in  France  by  a 
law  which  substituted  for  the  requirement  of  a  license  that  of  a 
preliminary  notice  to  the  police.*^^ 

§  43.  As  applied  to  business.— Reports  are  required  chiefly 
of  corporations  ensraged  in  a  business  affected  with  a  public 
interest:  railroad,  insurance  and  banking  companies;  to  a  less 
degree  of  other  corporations.  They  are  further  required  where 
some  condition  imminently  dangerous  to  life  or  property  calls 
for  measures  of  protection;  thus  sanitary  authorities  must  be 
notified  at  once  of  cases  of  contagious  disease,  and  certain  dis- 
eases of  animals  must  be  brought  to  the  notice  of  veterinary 
surgeons.  A  number  of  states  have  recently  enacted  statutes 
requiring  notice  of  the  inflammation  of  the  eyes  of  new-born 
infants.  Reports  are  also  required  of  businesses  placed  under 
supervision  because  facilitating  the  commission  of  crime  or 
affecting  public  morals.  In  many  cases  registration  of  deal- 
ings, in  books  kept  by  the  dealer,  which  are  open  to  inspec- 
tion, is  siifficieiit.  The  courts  have  goiu^  far  in  sustaining  such 
requirements.  Thus  the  Supreme  Court  of  Illinois  upheld  aii 
«»r(linance  of  the  city  of  Chicago  which  provided  that  every 
[)awnbr()ker  should  deliver  daily  to  the  superintendent  of  police 
a  book  showing  every  article  pledged  and  the  name  and  resi- 
dence of  the  pledger,  etc.^^  ^he  court  relied  upon  the  fact  that 
the  business  was  carried  on  under  revocable  license,  and  that 
the  city  had  charter  power  to  suppress  it  altogether;  the  con- 
ditions under  w^hich  it  should  be  allowed  to  be  conducted  were 
therefore  held  to  be  entirely  within  the  discretion  of  the  city 
council.  A  similar  decision  was  made  in  IMissouri.^'^  But  in  an 
earlier  Illinois  case  an  ordinance  reciuirenient  that  druggists 
should  report  'by  affidavit  all  sales  of  liquor  made  by  them  was 
lield  unreasonable  and  void.®^  The  court  spoke  of  the  sanctity 
<»f  private  business  and  of  the  constitutional  prohibition  of 
unreasonable  searches;  however,  it  was  sufficient  that  the  re- 
(juirement  was  regarded  as  oppressive,  and,  as  was  intimated 
in  the  Launder  case,  the  business  was  one  which  could  not  be 

»i  Law  of  June  30,  1881.  »3  St.    Joseph   v.    Levin,    128    Mo. 

»2  Launder    v.    Chicago,    111    111.     588;  31  S.  W.  101. 
291.  04  Clinton  v.  Phillips,  58  111.  102. 
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proliibited.  Provisions  roquirin^  drugf»:iats  to  keep  records  of 
sales  of  liquor  or  poison,  and  imposing?  a  similar  duty  upon 
dealers  in  weapons,  are  not  uncommon. 

§  44.  Statistical  information.— As  a  rule  the  requirement  of 
reports  and  registration  refers  to  matters  which  are  subject  to 
regulation,  and  the  same  considerations  which  justify  the  exer- 
cise of  regulative  power,  also  justify  subsidiary  means.  In 
some  cases,  however,  the  requirement  does  not  serve  the  pur- 
j)()se  of  regulation,  but  is  merely  intended  generally  to  inform 
the  state  of  the  condition  of  the  people,  their  industries  and 
other  interests.  This  is  analogous  to  the  power  exercised  in 
taking  the  census  which  is  justified  primarily  by  the  need  of 
electoral  apportionment,  but  in  the  second  place  also  by  the 
necessity  of  giving  the  state  such  information  as  will  make 
intelligent  legislation  possible.  Hence  the  law  may  require 
imdiM'  penalty  that  the  questions  put  by  enumerators  be  an- 
swenMJ,^  excepting  pro])ably  such  questions  as  have  no  con- 
eeivjil)l(»  refiM'ence  to  legislation,  as  for  instance  questions  con- 
eerning  n^ligious  belief.  The  re(piirement  of  reports  of  vital 
stjilistics  (births  and  deaths),-  has  been  upheld.***  In  sustaining 
a  eoal  weighing  act  the  Supn^ne  Court  of  Kansas  relied  in 
f)}irl  upon  its  benefit  in  securing  information  regarding  an  im- 
portant industry  of  the  state  ;^  but  the  Supreme  Court  of  Illi- 
nois has  held  that  coal  weighing  acts,  if  otherwise  unconsti- 
tutional, cannot  be  sustained  merely  on  the  ground  that  the 
iMM'ords  of  the  weighing  give  valuable  statistical  information : 
**We  deny  tliat  the  burden  can  be  imposed  on  any  corporation 
or  individual  not  acting  under  a  license,  or  by  virtue  of  a 
franchise,  buying  property  or  hiring  labor,  merely  to  furnish 
statistics,  unless  upon  due  compensation  to  be  made  therefor."'' 
A  rcfiuirement  for  mere  statistical  purposes  must  be  reason- 
able and  not  burdensome  or  unequal ;  a  liberal  interpretation 
of  the  constitutional  guaranty  against  unreasonable  searches 
would  sustain  an  ample  judicial  control.^ 

§  45.  Passports  and  registration  of  stringers.— The  Chinese 
(exclusion  act  of  1892  requires  of  Chinese  laborers  certificates 

1  United  States  Rev.  Stat.   §  2191.  ♦State  v.  Wilson,  61  Kan.  32;  47 

'-'See    Chapin,    Municipal    Sanita-  L.  R.  A.  71. 

tion,  ch.  2.  ^  Millett   v.   People,   117   111.   294, 

•'<  Robinson  v.   Hamilton,  60   Iowa  305. 

134.  «Boyd  v.  U.  S.,  116  iJ.  S.  616. 
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of  residence  without  which  their  being  in  the  country  is  deemed 
unlawful.  Perhaps  this  is  at  present  the  only  instance  in  this 
country  (except  in  the  case  of  convicts  on  parole),  where  regis- 
tration is  made  a  conditicm  of  residence.  A  law  of  New  York 
formerly  required  all  immigrants  to  register  their  names  and 
this  act  was  upheld  by  the  federal  Supreme  Court."  It  was  also 
said  in  the  Passenger  Cases'^  that  every  state  has  an  unques- 
tioned right  to  require  the  register  of  the  names  of  the  persons 
who  come  within  it  to  reside  temporarily  or  permanently.  This 
right  is  exercised  in  Germany,  and  formerly  passports  were 
required  to  travel  from  place  to  place,  and  no  one  was  allowed 
to  stay  in  a  city  for  more  than  a  few  days  without  a  permit— 
a  system  first  introduced  in  Paris  in  1792.  That  reciuirements 
of  this  nature  are  burdensome  is  undeniable,  and  is  proved  by 
the  fact  that  most  European  states  have  abolished  them.  They 
may,  however,  be  valuable  aids  in  tracing  criminals,  and  it 
would  be  difficult  to  point  out  a  constitutional  principle  with 
which  a  general  requirement  of  this  nature  could  be  said  to 
be  in  conflict. 

S  46.  Registration  and  equality.— But  it  would  not  be  con- 
sistent with  the  principle  of  ecjuality  to  reciuin*  registration 
only  of  specified  classes  unless  these  classes  are  aliens  .not  en- 
joying full  constitutional  rights.  A  statute  of  Illinois  re(|uired 
that  keepers  of  lodging-houses  should  keep  registers  of  their 
lodgers  accessible  without  charge  to  any  person  asking  to  see 
the  same,  and  should  file  with  the  County  Clerk  sworn  state- 
ments giving  particulars  as  to  the  house  and  the  nund)er  of 
guests.*^  The  act  was  held  unconstitutional  as  class  legislation 
since  it  applied  to  lodging  houses  only  and  not  to  boarding 
hou.ses  or  inns.*"  The  act  was  thereupon  amended  so  as  to 
apply  to  all  lodging  houses,  inns  and  boarding  houses,  estab- 
lishing a  full  and  comprehensive  system  of  registration  with 
regard  to  all  strangers  not  stopping  at  private  houses,  and  any 
persons  not  strangers  who  may  happen  to  use  hotels  and  board- 
ing houses.^ ^  If  the  measure  were  purely  and  simply  one  of 
registration  of  strangers  it  might  be  objected  that  it  discrimin- 
ates in  favor  of  those  visiting  privately,  but  such  discrimination 

7X<-w  York  V.  Milii,  11  Pet.  102,  i"  Hailcy  v.  Pc<»ple,  190  III.  28; 
1837.  (50  N.   K.  m. 

'^7  How  2S3,  404.  ti  At-t  May  10,  1901. 

••>Act   April  21,   1899. 
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is  common  in  European  cities  and  cannot  be  regarded  as  un- 
reasonable; the  measure,  however,  is  in  reality  one  for  the 
regulation  of  the  business  of  lodging  persons  for  hire,  and  such 
regulation  cannot  be  beyond  the  power  of  the  state.  The  act 
provides  for  a  more  extensive  plan  of  registration  than  has 
been  previously  attempted  under  our  system  of  government; 
but  no  attempt  is  made  to  enforce  the  law.^^ 

INSPECTION.     §47-48. 

§  47.  Inspection  and  search.— The  power  of  inspection  is 
exercised  as  an  incident  to  regulations  for  the  prevention  of 
disease,  accident  or  fraud.  It  operates  almost  exclusively  on 
buildings  and  machinery  or  other  apparatus,  and  on  articles 
exposed  for  sale.  The  power  of  inspection  is  distinguishable 
from  the  power  to  search:  the  latter  is  exercised  to  look  for 
property  which  is  concealed;  the  former  to  look  at  property 
which  is  exposed  to  public  view  if  offered  for  sale,  and  in 
nearly  all  cases  accessible  without  violation  of  privacy.  Hence 
inspection  does  not  require  affidavit,  probable  cause  or  ju- 
dicial warrant.  The  ri^ht  to  inspect  may  be  reserved  as  a  con- 
dition in  granting  a  license.^  ^ 

The  constitutional  aspect  of  inspection  is,  however,  different 

1-  Objections  to  reyistrativn.—  an  ideal  state  of  society,  publicity 
Where  the  requirement  of  registra-  might  be  no  objection,  but  the  po- 
tion conflicts  i^-ith  custom  or  senti-  lice  power  in  such  a  state  would  be 
ment,  it  is  apt  to  be  regarded  as  superfluous.  Yet  there  is  nothing 
extremely  odious.  No  difficulty  is  in  our  constitutional  law  which 
felt  in  insisting  upon  licenses  or  cer-  would  prevent  the  enactment  of  a 
emonies  in  the  formation  of  the  similar  measure  in  this  country,  just 
marriage  relation  because  such  pub-  as  we  have  laws  requiring  reports 
licity  is  traditional.  When,  how-  from  all  corporations.  Public  senti - 
ever,  a  German  law  recently  required  ment  must  be  relied  upon  to  pre- 
as  a  condition  of  the  validity  of  vent  such  legislation  or  its  enforce- 
dealings  in  futures  that  the  parties  ment.  A  government  cannot  be  said 
should  be  entered  in  an  exchange  to  be  free  and  liberal  in  which  there 
register,  there  was  an  almost  univer-  is  not  a  considerable  margin  between 
sal  protest,  and  few  persons  or  firms  the  practice  of  legislation  and  con- 
were  found  to  be  willing  to  comply  stitutional  limitations;  for  a  gov- 
with  the  requirement,  preferring  to  emment  must  have  powers  to  exer- 
take  their  chances  as  to  the  perform-  cise  in  time  of  emergency  which  it 
Miicc  of  contracts.  The  demand  for  would  be  tyranny  to  use  without 
the   abrogation   of   this   provision   is  such  necessity. 

so   urgent   that   the  government   will  i^  SchuinMcher   v.    Xew    York,    166 

probably  be  unable  to  resist  it.     In  N.  Y.  103;  59  N.  E.  773. 
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where  it  is  extended  to  interior  arrangements  of  private  houses, 
or  personal  property  kept  therein  in  private  custody.  It  ap- 
pears that  health  authorities  often  claim  the  right  to  enter 
private  houses,  to  inspect  sanitary  arrangements,  in  some  cases 
by  express  legal  authority.^'*  So  in  Chicago  the  health  com- 
missioner is  given  power  to  inspect  the  plumbing  and  other 
sanitary  arrangements  in  all  houses,  while  the  power  of  the 
commissioner  of  buildings  to  enter  buildings  to  verify  the 
compliance  with  the  building  regulations  does  not  extend  to 
houses  used  as  residences  for  one  or  two  families,  or  for  less 
than  25  persons.^  ^  This  power  does  not  seem  to  have  been 
affirmed  or  denied  by  judicial  decision;  but  on  principle  it 
would  seem  that  administrative  officers  cannot  be  vested  with 
general  power  to  enter  private  premises  at  any  time,  except  to 
abate  actually  existing  public  nuisances,  and  that  every  such 
inspection  against  the  will  of  the  owner  should  be  based  on 
judicial  authority  complying  with  the  constitutional  require- 
ments with  regard  to  searches.  The  English  law  requires,  in 
case  of  refusal  of  admission,  an  order  of  a  Justice  after  rea- 
sonable notice  to  the  person  having  the  custody  of  the  house 
to  be  inspected.^ ^  Massachusetts  likewise  in  such  case  requires 
a  warrant  but  does  not  provide  for  notice,^  ^  but  the  English 
act  gives  a  general  power  of  entry  in  cases  of  epidemic  dis- 
ease.^® 

§  48.  Secrecy  of  letters.— The  power  of  inspection  cannot  be 
exercised  with  regard  to  closed  letters,  for  the  purpose  of  dis- 
covering obscene  matter,  lottery  tickets,  etc.  The  acts  of  Con- 
gress forbidding  the  use  of  the  mails  for  sending  such  matter 
expressly  prohibit  the  opening  of  first  class  mail  matter.^ ^  In 
former  times  it  seems  to  have  been  regarded  as  a  prerogative 
of  the  government  to  look  into  private  correspondence  in  order 
to  detect  any  danger  to  the  state.  So  we  find  in  1406  an  order 
of  the  Privy  Council^^  that  Lombards  conducting  exchange  of 
moneys  should  write  their  letters  in  intelligible  language  and 
not  in  ciphers,  and  the  ordinance  of  1656  establishing  a  regular 
post  office  stated  such  an  institution  to  be  the  best  means  for 

1*  Chapin  Municipal  Sanitation,  p.  i«  Sec.  137  of  Act. 

112.  10  Rev.   St.   §§   3929   ami   4041,   I. 

»-Kcv.  Cotle  1H97,  §§845,  251.  Suppl.  803. 

i«38  &  39  Vict.,  ch.  55,  §  lOS.  -«»  Nicolas  PnMM'cdinjrs  I,  i>S9. 

»"  Chapin,  p.  113;  Rev.  L.  ch.  75, 
§74. 
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discovering  and  preventing  many  dangerous  and  wicked  de- 
signs against  the  Connuonwealth.-^  Strange  to  say,  in  England 
the  law  to  the  present  day  sanctions  the  opening  of  letters  in 
obedience  to  an  express  warrant  in  writing  under  the  hand  of 
one  of  the  principal  Secretaries  of  State.^-  But  the  principle 
of  secrecy  is  recognised  in  the  constitutions  of  many  other 
European  states,  and  is  included  in  the  jruaranty  against  un- 
reasonable searches  and  seizures.  **No  law  of  Congress  can 
place  in  the  hands  of  officials  connected  with  the  postal  service 
any  authority  to  invade  the  secrecy  of  letters  and  such  sealed 
packages  in  the  mail;  and  all  regulations  adopted  as  to  mail 
matter  of  this  kind  must  be  in  subordination  to  the  great  prin- 
ciple embodied  in  the  fourth  amendment  of  the  constitution.  "23 

NOTICE  OF  A  PREJUDICIAL    CHARACTER.     §  49-52. 

S  49.  Offensive  coloring.-^— It  is  an  abuse  of  the  police 
])ower  to  require  notice,  not  for  the  purpose  of  showing  the 
true  character  of  an  article,  but  in  order  to  impair  its  value. 
In  People  v.  Arensberg,-^  the  Court  of  Appeals  of  New  York 
raised  without  answering  the  question  whether  the  legislature 
could  compel  the  artificial  coloring  of  oleomargarine,  if  in 
reality  its  color  was  like  that  of  butter.  In  several  states  the 
statutes  did  require  oleomargarine  to  be  colored  pink  or  some 
other  unnatural  color  on  the  plea  of  making  deception  impos- 
sible. These  statutes  were  upheld  in  New  Hampshire  and  W(»st 
Virginia  on  the  groimd  that  the  legislature  must  determine 
in  its  discretion  what  measures  are  necessary  to  prev(»nt 
fraud .-^  Hut  to  recjuire  such  a  preparation  of  an  article  as  to 
render  it  unsaleable  is  in  reality  not  n^gulation,  but  prohibi- 
tion, and  should  be  judged  as  such.  This  has  been  recognised 
by  the  decision  of  the  United  States  Supreme  Court  declar- 
ing the  New  Hampshire  statute  to  be  void  in  so  far  as  it 
interfered  with  interstate  commerce,  while  a  legitimate  meas- 
ure for  the  ])revention  of  fraud  had  been  upheld  as  against 
the  freedom  of  interstate  commeree.*-" 

i2i  Broom    Constitutional    Law,    p.  -•'»  105  N.  Y.  123. 

016.  •-"  State  v.  Marshall,  64  N.  H.  549 ; 

-1:27  Will  IV   1   Vict.,  <li.  'Ml  §  25.  State  v.  Myers,  42  W.  Va.  822. 

'-■'Ex  parte  .Jackson,  1*6  I'.  S.  727,  -'"Collins  v.    New  Hampshire,    171 

1878.  J'    S.  :{M;   Plumley  v.  .Massachusetts, 

•-•4  See  also  §  5S.  155  U.  S.  461. 
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§  50.  Goods  marked  ''convict-made."— The  decision  in  the 
Collins  case  establislies  for  purposes  of  interstate  commerce 
the  principle  which  oujrlit  to  be  recognised  for  all  purposes  that 
the  power  to  require  the  marking  of  goods  may  be  exercised 
only  so  as  to  reveal  their  true  character,  and  not  so  as  to  im- 
press upon  them  a  character  which  they  have  not  in  reality. 
The  Court  of  Appeals  of  New  York  has  gone  one  step  further, 
and  decided  that  it  may  not  even  be  recjuired  that  the  goods 
shall  be  marked  so  as  to  show  their  true  origin  or  manufacture, 
when  there  is  no  real  fraud  to  be  prevented,  merely  for  the 
purpose  of  making  the  goods  distasteful  and  hinder  their  sale. 
It  was  therefore  held  that  the  legislature  may  not  require 
tfoods  manufactured  in  prisons  (not  controlled  by  the  state 
itself,  the  act  applying  only  to  prisons  of  other  states)  to  be 
marked  *  *  convict-made. '  ^-^ 

§  51.  Goods  marked  ''tenement  made.''— Perhaps  the  same 
objection  applies  to  the  requirement  of  markhig  goods  "tene- 
ment made, ''2^  unless  it  can  be  shown  that  such  notice  serves 
a  valuable  purpose*,  and  the  sann*  |)rinciple  should  be  generally 
applied  to  all  notices  where  the  re(|uirenient  plainly  indicates  an 
int<»nt  to  harm  a  lawful  ])usiness.  The  state  should  certainly 
not  require  notice  to  be  given  of  certain  facts,  merely  beeaus(» 
these  facts  are  prejudicial,  when  their  concealment  involves  no 
element  of  deception  or  other  danger,  and  when  their  knowl- 
edge will  not  aid  some  legitimate  purpose.  And  if  it  is  urged 
that  the  law  may  insist  upon  the  statement  of  the  truth  regard- 
ing any  matter,  because  the  knowledge  of  the  truth  is  generally 
beneficial,  and  may  serve  valuable  legitimate  purposes  in  the 
assertion  of  eivil  rights,  it  nnist  be  answered  that  the  recpiire- 
iiient  must  operate  equally  upon  all,  and  not  single  out  special 
classes  of  goods  or  persons.  That  only  the  principle  of  equality 
eould  save  such  a  requirement,  is  distinctly  recognised  in  the* 
Hawkins  cas(». 

P(»rhai>s  it  should  be  said  that  even  where  the  possibility  of 
deeeption  exists,  the  requirement  of  particular  forms  of  notice 
is  not  legitimat(\  when  others  are  adequate,  and  those  insisted 
upon  are  plainly  intended  to  prejudice.  This  would  do  away 
with  such  an  unenfore(»able  re(iuir(Mn(»nt  as  that  the  innke(q)er 


-"  P«'o|»Ii'  V.  irawkins,  \'u   N.  Y,  ],  '-"••Mass  Kcv.  Laws,  rli.    KKi.  §  r»s. 
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should  orally  inform  his  guests  that  he  sells  oleomargarine— a 
requirement  found  in  a  number  of  states. 

§  52.  Resulting  injury.— Where,  on  the  other  hand,  the 
primary  purpose  is  legitimate,  the  fact  that  the  nature  of  the 
business  makes  publicity  odious,  does  not  invalidate  the  require- 
ment. Thus  it  is  provided  in  a  number  of  states,  that  rooms 
where  intoxicating  liquors  are  sold  shall  be  situated  on  the 
ground  floor  of  the  building,  fronting  on  the  street,  so  arranged 
with  windows  and  glass  doors  that  the  interior  may  be  on  view 
from  the  street,  that  no  screens,  blinds,  or  other  obstructions 
be  placed  so  as  to  prevent  the  entire  view  of  the  room  from  the 
street.  It  is  obvious  that  such  an  arrangement  allows  a  police- 
man to  perform  his  duty  in  supervising  the  conduct  of  the  busi- 
ness without  leaving  the  street.  But  a  requirement  which 
deprives  the  patrons  of  substantial  comforts,  as  by  forbidding 
the  use  of  shades  against  the  sun,  is  oppressive,  and  can  be 
upheld  only  where  the  business  may  be  altogether  prohibited. 
It  is,  therefore,  regularly  not  within  the  scope  of  mimicipal 
ordinance  poAvers,**^*  but  has  been  upheld  when  imposed  by 
Ktatute.3^ 

Upon  the  same  ])rinciple  the  law  may  require  notice  to  be 
given  of  cases  of  infectious  or  contagious  disease  dangerous 
to  the  public  health,  although  such  notice  may  be  prejudicial 
to  the  person  affected  by  the  disease.^^ 

NOTICE   OF  AN   INCRIMINATING  CHARACTER.     §53-55. 

§  53.    Requiring  statement  as  to  lawful  conduct  of  business. 

—Wherever  a  report  is  required  in  connection  with  a  busi- 
ness demanding  police  supervision,  the  requirement  serves  not 
only  the  purpose  of  enabling  the  state  to  discover  the  need  of 
additional  measures  of  protection,  but  is  also  intended  to  in- 
duce compliance  with  the  law.  In  view  of  the  possibility  that 
the  law  has  not  been  complied  with,  a  truthful  report  may 
reveal  punishable  acts  or  conduct. 

Is  then  a  requirement  having  possibly  this  effect  consistent 
with  the  constitutional  protection  against  self -crimination  ?  A 
provision  in  the  anti-trust  act  of  Missouri  requiring  of  every 

30Champer     v.     Greencastle,     138  3i  state  v.  Gerhardt,  145  Ind.  4,S9; 

Ind.  339;  24  L.  R.  A.  768;  Bennett  44  N.  E.  469. 

V.  Pulaski    (Tenn.),   52  8.   W.   913;  a 2  People    v.    Shurly    (Mich.),    91 

47  L.  R.  A.  278.  N.  W.  139. 
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corporation  an  annual  afl&davit  to  the  effect  that  it  had  not 
entered  into  any  trust  or  other  unlawful  combination  was  held 
imconstitutional.33  In  an  analogous  case,  however,  where  a 
druggist  refused  to  produce  before  a  grand  jury  prescriptions 
filled  by  him  during  the  previous  year  on  the  ground  that  they 
were  incriminating,  it  was  held  that  the  production  might  be 
compelled,  since  it  was  a  condition  upon  which  the  druggist's 
license  was  granted,  and  because  the  prescriptions  were  not 
private  but  public  papers  of  which  the  druggist  was  merely 
the  custodian.3^ 

In  a  case  upholding  the  requirement  of  pawnbrokers'  re- 
ports, the  Supreme  Court  of  ^lissouri  intimated  that  the  in- 
formation thus  obtained  could  not  be  used  for  the  purpose  of 
a  criminal  prosecution  of  the  person  making  the  report.^^  It  is 
clear  that  if  a  person  were  first  compelled  to  report,  and  then 
prosecuted  for  the  things  he  reported,  the  constitutional  guar- 
anty would  be  violated.  Can  it  be  skid  that  the  constitutional 
i>rovi8ion  is  saved  by  reading  into  the  statutory  duty  to  report 
a  protection  which  the  legislature  has  not  expressed?  What 
the  constitution  promises  is  not  immunity  from  prosecution, 
but  immunity  from  self-incrimination.  How  then  if  the  statute 
demanding  the  report  should  at  the  same  time  promise  im- 
munity from  prosecution?  It  may  then  be  urged  that  there  is 
no  longer  any  possible  criminal  case  as  to  which  the  person 
reporting  could  be  said  to  be  a  witness  against  himself. 

§  54.  Immunity  from  prosecution.— Upon  this  point  the 
United  States  Supreme  Court  has  rendered  two  notable  de- 
cisions. Section  9  of  the  Interstate  Commerce  Act  pro- 
vided:  **the  claim  that  any  testimony  or  evidence  may  tend  to 
criminate  the  party  giving  such  evidence  shall  not  excuse  such 
witness  from  testifying;  but  such  evidence  or  testimony  shall 
not  be  used  against  such  person  on  the  trial  in  any  criminal 
proceeding.''  It  was  held  in  Counselman  v.  Hitchcock^^  that 
this  was  not  an  adequate  protection  since  it  would  not  prevent 
the  use  of  the  testimony  to  search  out  other  testimony  on  which 
a  prosecution  and  conviction  might  be  based.^^     The  statute 

•'•••  State  V.  Simmons  Hardware  Co.,  st  So  also  Emery 's  case  107  Mass. 

109  Mo.  118.  172.  Sec  on  the  other  hand  People  v. 

•*  State  V.  Davis,  lOS  .Mo.  666.  Kelly,      24  N.  Y.  74:  "Neither  the 

■•"•St.   Joseph   V.    Levin,   31   S.   W.  law  nor  the  constitution  is  so  sodn-^ 

1<»1 ;  128  Mo.  .58S.  lous  to  screen  the  guilty  as   the  ar- 

3c  142  U.  S.  547.  jjument  supposes.     If  a  person  can-i 
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was  thereupon  amended  as  follows:  **But  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter  or  thing  concerning  whicli 
he  may  testify,  or  produce  evidence,  documentary  or  other- 
wise, before  such  commission,  or  in  obedience  to  its  subpoena, 

or  the  subpoena  of  either  of  them,  or  in  any  such  case  or  pro- 
ceeding.''^s 

In  Brown  v.  Walker-^-*  it  was  held  that  with  this  protection 
the  witness  might  be  compelled  to  testify.  Four  Justices  dis- 
sented on  the  ground  that  the  witness  was  still  exposed  to  dis- 
grace and  to  the  possibility  of  having  to  defend  himself  against 
the  prosecution  brought  notwithstanding  the  statute.  When 
we  consider  that  the  constitution  provides  merely  that  no  one 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  the  purpose  seems  clear  to  protect  from  punishment, 
and  absolute  security  from  punishment  should  perhaps  be  re- 
garded as  sufficient  to  ove^come  a  privilege  wliich,  too  liberally 
construed,  might  greatly  hamper  the  discovery  of  truth  in  ad- 
ministrative proceedings. 

§  66.    Obligation  to  report  subject  to  claim  of  privilege.— 

The  analogy  between  compulsory  testimony  and  compulsory 
reports  is  obvious.  The  constitutional  protection  against  self- 
crimination  would  not  ordinarily  render  invalid  a  statute  im- 
posing an  obligation  to  report;  for  the  x>resumption  is  that  th(j 
report  called  for  will  not  reveal  illegal  conduct.  If  a  party 
required  to  report  fears  that  his  report  will  mak(*  him  liable  to 
prosecution,  it  will  be  incumbent  upon  him  to  claim  his  consti- 
tutional privilege,  and  he  alone  will  be  relieved. 

^fay  the  law  require  a  report  merely  to  the  eiVVct  that  its 
provisions  have  or  have  not  been  violated,  promising  at  the 

not  give  evidence  upon  the  trial  of  People   v..   O'Brien,   68    N.    E.   353. 

jinother    person    without    disclosing  Counselman  v.   Hitchcock   has  been 

other     circumstances     which      will  followed     in     Illinois,     Lamson     v. 

make  his  own  guilt  apparent,  or  at  Boytlen,  IGO  111.  013;  43  X.  E.  781. 

least   capable  of  proof,  though   his  The  authority  of  the  U.  S.  Supreme 

j'ccount  of  the  transactions  should  Court     is    not    binding    upon    the 

never  be  used  as  evidence,  it  is  the  states   in    this     matter,    since     the 

misfortune  of  his  condition,  antl  not  Fifth    Amondmont    has    no   applica- 

any   want  of  humanity   in   the   hivv.  tion   to   tlic   states. 

Jiowever,  the  ('ourt   of  Ajipeals  of  '^  Art    Feb.    II,    18<»3,    iM    Suppl. 

New     York    has    recently    reversed  SO.     Src  Foot  v.  Buchanan,  113  Fed. 

its   position    and   adopted    the    view  15(>. 

more     favorable     to     the     witness,  ^^  161  U.  8.  591,  lbi)6. 


§55 


INCRIMINATING   REPORTS. 


Id 


same  time  iramiinity  from  prosecution  by  reason  of  anjiihirlp: 
<lisclosed  by  the  report?  It  may  be  contended  with  great  force 
that  the  spirit  of  the  constitutional  clause  forbids  (examinations 
the  sole  object  of  which  is  to  compel  the  admission  of  illegal 
conduct.  Yet  such  a  requirement  has  been  sustained  in  Illinois, 
where  the  anti-trust  law  requires  of  corporations  statements 
under  oath  as  to  whether  they  are  parties  to  trusts,  giving  at 
the  same  time  the  necessary  guaranty  against  prosecution.'**^ 
The  effect  of  such  a  law  would  be  that  every  corporation  may 
violate  the  law  with  impunity,  provided  it  is  willing  to  disclose 
such  violation.  The  prohibition  of  the  law  would  thus  practi- 
cally be  confined  to  secret  and  undisclosed  combinations. 

An  act  requiring  all  printed  articles  which  are  libelous  to  be 
signed  with  the  tnie  name  of  the  writer,'*^  but  containing  no 
provision  giving  immunity  from  prosecution,  is  probably  un- 
con.stitutional  in  accordance  with  the  principles  above  set  forth, 
while  an  net  requii^ing  all  articles  to  be  signed  would  be  unob- 
jectionable.^ ^ 


♦«  People  V.  Butler  Street  Foundry 
iiimI  Iron  Co.  (111.),  2(H  JIl.  li.%,  (UJ 
N.  E.  MiK 

*i  Californiji  Penal  (?o(lc,  §  259. 

*'-  May  an  of!i<-er  or  shareholder  of 
a  t'orporation  he  <'ompelled  to  testify 
oi  report,  and  the  corporation  be 
finetl  on  account  of  matters  thus  dis- 
covered? As  the  shareholder  pays 
part  of  the  fine,  it  seems  that  it 
^\oii!d  be  unconstitutional  to  fine 
the  corporation.  It  would  also  seem 
ii;a<imissible  to  treat  officer  and  cor- 
poration for  this  purpose  as  dis- 
tinct. Tf  a  corporation  is  subject  to 
criminal  prosecution,  it  must  have 
the  constitutional  prote<'tion  against 
self -crimination,  this  however  it  can 
liave  only  in  the  persons  of  its  mem- 
bers and  officers;  the  incriminating 
testimony  must  therefore  be  gath- 
ered from  persons  not  connected 
with  the  corporation  in  either  ca- 
pacity. However,  see  In  Re  Pooling 


Freights,  11.')  Fed.  Rep.  588,  con- 
tin:  ''You  are  also  instructed  that 
this  act  of  February  11,  189.%  does 
not  grant  immunity  from  indictment 
and  prosecution  to  a  corporation 
even  though  its  officers  or  agents 
have  been  compelled  to  appear  be- 
fore the  grand  jury  and  testify  to 
facts  which  would  lead  to  incrimi- 
nate it,  or  produce  books  and  papers 
of  the  corporation  bearing  upon  the 
oflfense  of  which  it  is  charged.  The 
immunity  of  the  statute  is  confined 
to  the  witness  who  gives  his  testi- 
mony, belongs  only  to  him  person- 
ally, and  cannot,  in  the  nature  of 
the  thing,  be  extended  to  include  the 
corporation  he  represents.  There  is 
no  vicarious  immunity  provided  for 
by  the  statute,  and  therefore  the 
corporation  carrier  cannot  become 
immune  through  the  grace  of  the 
statutory  pardon.'* 
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COMPULSORY  ASSOCIATION'S     8  56-57. 

§  56.  Legislation  using  it  as  a  means  of  controL— Compul- 
sory association  is  a  characteristic  of  the  political  community, 
the  state  and  its  subdivisions.  It  is  also  resorted  to  as  a  meas- 
ure of  police  legislation  in  the  case  of  certain  improvements 
(drainage  and  irrigation)  where  the  relative  position  of  several 
pieces  of  land  makes  joint  action  necessary  or  beneficial.**  As 
a  means  of  police  control  compulsory  association  may  be  used 
to  secure  the  better  supervision  of  the  conduct  of  certain  forms 
of  business  which  are  subjected  to  regulation  in  the  public  in- 
terest. It  is  practically  immaterial  whether  all  the  persons 
engaged  in  the  business  are  forced  to  join  the  association  or  are 
made  members  of  it  by  act  of  law,  or  whether  an  association 
which  they  have  a  right  to  join  is  given  power  over  them,  for 
in  the  latter  case  they^  are  members  at  all  events  for  the  purpose 
of  being  bound,  and  it  is  merely  optional  with  them  whether 
they  will  participate  in  the  exercise  of  the  association's  power. 

The  policy  of  compulsory  association  is  not  a  common  one 
in  this  country,  and  is  practically  confined  to  the  professions 
that  have  to  do  with  the  public  health  (medicine  and  surgery, 
dentistry,  pharmacy,  etc).  At  an  early  date  the  laws  of  New 
York  provided  that  every  physician  and  surgeon,  upon  pain  of 
forfeiting  his  license,  should  join  the  county  medical  society 
which  had  examining  powers  and  also  had  authority  to  bring 
charges  of  misconduct  and  to  suspend  a  physician  from  prac- 
tice pending  their  determination  by  a  court.**'"*  Under  the  pres- 
ent law  a  similar  policy  is  applied  conspicuously  to  the  business 
of  pharmacists.-*^'  The  licensed  pharmacists  in  different  sec- 
tions of  the  state  elect  a  state  board  of  pharmacy.  The  state 
board  has  power  to  regulate  the  practice  of  pharmacy,  to  regu- 
late the  sale  of  poisons,  to  regulate  and  control  the  character 
and  standard  of  drugs,  to  regulate  the  number  of  hours  consti- 
tuting a  day's  work  of  employees  in  a  drug  store,  to  employ  in- 
spectors and  inspect  pharmacies,  etc.,  to  examine  applicants 
for  license  and  issue  licenses  for  engaging  in  the  business  of 
druggist  or  pharmacist  (subject  to  legal  requirements  regard- 
ing apprenticeship  or  equivalent  experience),  to  require  regis- 
tration of  pharmacies  and  drug  stores,  and  to  revoke  licenses 

*8  See  also  §§  364,  440-444.  4o  Article  XI.  Public  Health  Law 

**  See  §§  440-444,  infra.  of  Now  York. 

« 1  Bev.  Statutes,  p.  452. 
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for  cause.  It  thus  appears  that  the  control  of  the  business  is 
vested  in  an  extraordinary  degree  in  the  persons  engaged  in 
that  business  and  their  representatives. 

§  57.  Principles  applicable.— The  following  observations 
suggest  themselves  with  reference  to  this  kind  of  legislation : 

The  duties  of  membership,  especially  the  duty  to  submit  to 
the  authority  of  the  association,  depend  upon  the  participation 
in  its  rights;  i.  e.,  every  duly  qualified  pharmacist  must  have 
the  right  to  vote  for  the  members  of  the  state  board.  From 
this  it  follows  that  the  qualification  to  vote  should  not  be  deter- 
mined by  the  state  board  itself.  This,  however,  is  practically 
the  case  if  exclusive  examining  and  licensing  powers  are 
granted  to  the  state  board.  In  the  professions  of  medicine  and 
dentistry  the  boards  which  examine  or  license  are  appointed  by 
the  st^ite  regents,  and  the  respective  societies  have  merely  a 
right  to  make  nominations.  This  is  certainly  more  in  conform- 
ity to  constitutional  principle. 

There  are  strong  reasons  of  constitutional  policy  against 
allowing  the  police  power  of  the  state  in  the  matter  of  restrict- 
ing the  rijjht  to  pursue  callings,  to  be  exercised  through  pro- 
fessional associations,  since  the  danger  of  the  abuse  of  the 
power  for  the  promotion  of  class  interests  is  thereby  increased. 
The  delegation  of  power  to  these  associations  should  therefore 
be  kept  within  the  strictest  limits,  and  should  on  the  whole 
be  confined  to  measures  of  administration  and  the  initiation 
of  legal  proceedings  for  the  enforcement  of  the  law.  The  right 
to  practice  a  profession  and  the  regulations  under  which  it 
may  be  practiced  are  matters  of  state  policy  to  be  determined 
by  the  legislature  itself,  since  they  aflfect  the  public  at  large. 
From  this  point  of  view  the  powers  of  the  New  York  state 
board  of  pharmacy  cannot  be  regarded  otherwise  than  as  ex- 
cessive. 

It  is  significant  that  in  New  York  the  powers  of  medical  and 
dental  societies  have  gradually  been  reduced  until  practically 
overy  compulsory  power  is  exercised  under  oflBcial  respon- 
sibility and  subject  to  the  control  of  the  state  regents.  This 
is  all  the  more  noteworthy  as  New  York  enlists  the  aid  of 
private  corporations  for  the  performance  of  public  functions 
to  a  greater  extent  than  many  other  states. 

The  adoption  of  compulsory  association  as  a  means  of  police 
control  seems  to  demand  the  observance  of  the  following  prin- 
ciples : 


52  MKTIIODS  OF  THK  POLICE  POWEK.  §  5g 

The  association  should  be  organised  in  such  a  way  that  all 
those  who  may  come  under  its  control  have  rij^hts  of  active 
membership  in  it. 

The  power  to  determine  the  necessary  qualification  for  admis- 
sion to  membership  should  not  be  vested  in  the  association 
itself  or  in  its  representatives. 

The  association  should  not  be  vested  with  legislative  powers 
beyond  the  making  of  by-laws  for  the  management  of  its  own 
affairs. 

The  powers  of  the  association  should  be  strictly  confined  to 
the  administrative  management  of  those  interests  of  the  busi- 
ness in  which  joint  and  uniform  action  is  a  legitimate  public 
concern. 

The  policy  of  compulsory  association  should  not  be  applied 
to  callings,  the  pursuit  of  which  is  a  common  right  and  not  de- 
pendent upon  license."*" 

PR0HTBITT0N.4H      §  58-62. 

;$  58.  Meaning  of  prohibition.— By  prohibition  is  under- 
stood that  legislative  policy  which  renders  illegal  some  entire 
sphere  of  action  or  business,  and  not  merely  some  particular 
mode  or  form  of  it,  or  merely  its  exercise  at  a  particular  time 
or  in  a  particular  place,  so  that  it  would  still  be  possible  to 
<»ngage  in  the  same  pursuit  by  an  accommodation  to  legal  re- 
([uirements.  With  reference  to  any  particular  subject-matter 
therefore  partial  prohibition  constitutes  regulation.**®  Prohi- 
bition is  of  special  constitutional  interest  only  where  it  is  not 
confined  to  acts  intrinsically  evil  or  harmful,  but  extends  to 
practices  which  in  the  case  of  moderate  or  careful  exercise  may 
be  innocent  or  harmless,  and  are  forbidden  on  account  of  a 
supposed  tendency  toward  abuse  and  injury. 

Prohibition  acts  upon  civil  liberty,  but  may  indirectly  make 
property  less  valuable  by  diminishing  opportunities   for  its 

47  See  §  493,  494.  hibited.    But    the   regulation   of   all 

48  See  also  §§  141,  163,  177,  213-  commerce  involves  the  prohibition  of 
217,   283,   .539-546.  certain  forms  or  kinds  of  commerce. 

4»  The  decision  in  the  Lottery  Case  If  a   power   were   given   to   regulate 

(Champion  v.  Ames),  188  U.  S.  321,  the  sale  of   lottery   tickets  it   could 

seems    to    hold    that    regulation    in-  not    be    contended    that    the    power 

eludes  prohibition.  Under  the  power  could  be  exercise<l  by  prohibiting  the 

to    regulate    commerce     the     trans-  sale, 
portation  of  lottery  tickets  was  pro- 
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profitable  use.  Where  prohibition  renders  illegal  the  use  of 
property  already  acquired,  and  that  property  is  adapted 
primarily  or  exclusively  to  the  use  so  forbidden,  there  is  a 
practical  deprivation  of  property.^*'* 

In  the  application  of  constitutional  principles  the  courts 
should  regard  substance  and  not  form,  iind  it  is  therefore 
necessary  and  proper  to  consider  the  natural  and  intended  ef- 
fect of  restrictive  measures  in  order  to  determine  whether  they 
constitute  regidation  or  prohibition.  To  allow  some  activity  or 
business  only  under  conditions  so  burdensome  thai  it  will  be 
inevitably  surrendered  or  abandoned,  is  virtually  to  prohibit  it. 

Such  a  virtual  prohibition  may  result  from  excessive  taxation 
or  license  fees.'**  That  the  number  of  dealers  will  be  reduced 
l)y  shutting  out  those  who  are  irresponsible  will  not  make  the 
regulation  prohibitive;  but  if  the  exaction  is  so  large  as  to  be 
clearly  inconsistent  with  the  profitable  carrying  on  of  the 
business  in  question  in  any  form,  it  constitutes  prohibition. 

Prohibition  can  also  be  accomplished  by  burdensome  regula- 
tions of  other  than  a  financial  character.  The  clearest  illus- 
tration of  this  is  given  by  the  statutes  requiring  oleomargarine 
to  be  colored  pink.  If  courts  say  that  the  legislature  is  the 
sole  judge  of  the  propriety  of  a  regulation  of  this  character, 
th«*y  simply  surrender  their  power  to  control  the  validity  of 
lt*j;islation.*''*-  The  United  States  Supreme  Court  sufficiently 
characterises  such  regulation  when  it  says  **to  color  the  sub- 
stance as  provided  for  in  the  statuti*  naturally  excites  and 
strengthens  a  repugnance  up  to  the  point  of  a  positive  and 
absolute  refusal  to  purchase  the  article  at  any  price.  The  direct 
aiul  necessary  result  of  a  statute  nuist  be  taken  into  considera- 
tion when  deciding  as  to  its  validity,  even  if  that  result  is  not 
in  so  many  words  either  <»nacted  or  distinctly  provided  for.  In 
whatever  language  a  statute  may  be  framed,  its  purpose  must 
Im^  determined  by  its  natural  and  reasonable  effect.     Although 

■•••  To  prohibit  the  use  of  grain  for  nig,  72  Minn.  528;  75  N.  W.,  711 ;  ex 

<iistillation   into   li(juor   is  upon    this  pjirte    MoKenna,    126    Cal.    429,    but 

jfinciple  mere  regulation   as   far  as  see  State  v.  Harrington,  68  Vt.  622; 

the  owner  of  the  grain  is  cjineerned.  State  v.  Foster,  22  R.  I.  163;  50  L. 

Jnjn-am    v.    State,    39    Ala.    247;    84  K     A.    3.3f^    ex    parte    Haskell.    112 

Am.  ihr.   782.  Cal.  412. 

••' Sw    Veazie    Bank    v.    Fenno,    8  •^••-' State  v.  Marshall,  64  N.  H.  54i»: 

Wall  .ISS;  State  v.  Moore,  113  N.  ('.  State  v.   Myers,  42   W.  Va.  822;    35 

697;   State  ex  rel   Minces   v.   Sehoe-  L.  R.  A.  844. 
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under  the  wording  of  the  statute  the  importer  is  permitted  to 
sell  oleomargarine  freely  and  to  any  extent  provided  he  colors 
it  pink,  yet  the  permission  to  sell  when  accompanied  by  the 
imposition  of  a  condition  which  if  complied  with  will  effectu- 
ally prevent  any  sale  amounts  in  law  to  a  prohibition.  "^^^ 

§  59.  What  kinds  of  business  may  be  prohibited.— Lotteries, 
speculation,  liquor.— The  various  instances  of  prohibitory 
legislation  will  be  discussed  fully  in  their  proper  places.^**  The 
correct  constitutional  principle  seems  to  be  that  a  business 
serving  valuable  economic  or  social  purposes  may  not  be  en- 
tirely prohibited,  because  it  is  attended  with  danger  or  liable 
to  abuse,  but  that  the  policy  of  prohibition  may  be  sustained, 
if  the  business  exists  only  for  the  gratification  of  pleasure,  or 
has  otherwise  no  legitimate  function.^^ 

Thus  the  prohibition  of  lotteries  is  not  questioned,  and  the 
constitutionality  of  prohibitory  liquor  legislation  is  now  gen- 
erally conceded,  there  being  only  one  case  in  which  it  was 
directly  denied.^^ 

But  dealings  in  stocks  and  produce,  even  for  future  delivery, 
though  extensively  used  for  gambling  purposes,  are  allowed 
since  they  are  of  great  economic  value  and  importance.  The 
prohibition  of  bucket  shops  is  directed  exclusively  against  ficti- 
tious transactions.^^  The  provision  of  the  constitution  of  Cali- 
fornia apparently  directed  against  all  transactions  in  stock  to 
be  delivered  at  a  future  day  has  been  interpreted  by  the  courts 
so  as  not  to  affect  legitimate  transactions.^*^  It  is  true  that  a 
statute  of  Illinois  has  been  sustained  forbidding  all  contracts 
securing  options  in  any  kind  of  commodities;^®  but  the  legiti- 
mate uses  of  this  form  of  dealing  are  rare  and  insignificant  in 
number  as  compared  with  the  cases  in  which  it  constitutes  a 
form  of  gambling,  and  they  might  possibly  be  saved  by  a  re- 
strictive interpretation  of  the  act. 

The  prohibitory  liquor  legislation  uniformly  makes  excep- 
tions in  favor  of  medicinal,  sacramental  and  mechanical  uses, 

B3  Collins  V.   New  Hampshire,   171  r»«»  Becbe  v.  State,  6  Ind.  501,  1855. 

U    S.  30,  1898.  "7  Illinois   Act  June   6,   1887;    Cr. 

04  See    §§    196-198,    199-203,    213-  (J.  137a;  sec  §  202,  infra. 

217.  08  Parker   v.    Otis,    130    Cal.    322; 

o'^  Of  course  also  where  it   is  in-  62  Pae.  571 ;  Otis  v.  Parker,  187  U. 

Irinsically  immoral  or  fraudulent,  so  S.  606. 

as    to    palmistry,    State    v.    Kenil-  5i»  Booth    v.    People,    186    111.    43; 

worth  (N.  J.),  54  Atl.  244.  Booth  v.  Illinois,  184  U.  S.  425. 
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and  there  is  no  doubt  that  these  exceptions  are  constitutionally 
required.®^ 

§60.  Trading  Stamp  Business.«i— The  prohibition  of  the 
trading  stamp  business  has  been  declared  unconstitutional  in 
several  states,*^^  [)^t  has  been  sustained  in  the  District  of  Co- 
lumbia as  involving  an  element  of  gambling,*^^  and  in  Massa- 
chusetts in  so  far  as  it  appeals  to  the  gambling  instinct,  but 
not  otherwise.*^*  It  is  difficult  to  see  how  the  business  can  be 
treated  as  a  form  of  gambling,  but  it  may  be  conceded  that  it 
serves  no  useful  purpose ;  and  if  it  is  conducted  so  as  to  defraud 
the  public,  the  policy  of  prohibition  must  be  placed  upon  that 
basis.  The  argument  against  the  validity  of  its  prohibition 
proceeds  upon  the  ground  that  the  business  furnishes  a  legiti- 
mate device  to  attract  custom,  and  that  the  hostile  legislation 
is  merely  protection  against  competition— a  purpose  for  which 
the  police  power  cannot  be  exercised. 

§  61.  Ticket  Brokerage.^^'^— The  prohibition  of  ticket  broker- 
age (anti-scalper's  legislation)  has  been  upheld  in  Illinois,  Indi- 
ana, Pennsylvania,  and  Minnesota,  and  has  been  declared 
miconstitutional  in  New  York  and  Texas.^^  The  legislation 
was  undoubtedly  intended  as  a  protection  against  frliud;  but 
none  of  the  decisions  can  be  taken  as  a  clear  adjudication  either 
that  the  danger  of  fraud  may,  or  that  it  may  not,  be  met  by 
the  absolute  prohibition  of  the  business.  In  Illinois  the  pro- 
hibition was  sustained  on  the  ground  that  the  sale  of  tickets 
was  merely  an  incident  to  a  business  affected  with  a  public 
interest,  and  therefore  subject  to  the  lik(»  ample  legislative 
control  as  the  latter.  In  Now  York  the  earlier  statute  was  held 
invalid  b<*caus«*  it  in  eftVct  granted  a  monopoly,  in  Texas,  be- 

«oSarrl8  v.  Commonwealth,  83  Ky.  wealth  v.  Sisson,  178  Mass.  578;  60 

327;    Commonwealth    v.    Fowler,    96  X.  E.  385. 

Ky.  166.     See  §  222-224,  infra.  «fi  See  §  291. 

eiSee  S  293.  ««  Burdiek  v.  People,  149  111.  600; 

estate  V.  Dalton,  22  Kh.  I.  77;  48  State  v.  Corbett,  57  Minn.  345;  Fry 

L.  R.  A.  775;  Young  v.  Cora.  (Va.),  v.  State,  63  Tnd.  552;  Commonwealth 

45  S.  E.  327;  People  v.  Dycker,  72  v.    Keary,    198   Pa.   500;    People  ex 

App.  Div.    (X.  Y.),  308;    76  N.  Y.  rel   Tyroler   v.   Warden,   157   N.   Y. 

Suppl.  111.  116;   51  N.  E.  1006;   People  ex  rel 

«3  Lansburgh  v.  District  of  Colum-  Fleischman  v.  Caldwell,  64  App.  Div. 

I- a,  11  App.  D.  C.  512.  46;    71    N.   Y.  Suppl.  654;   affirmed 

«*  Commonwealth  v.  Emerson,  165  61  N.  E.  1132;  168  N.  Y.  671;  Jan- 
Mass.  146;  42  N.  E.  559;  Common-  nin  v.  State,  51  S.  W.  1126  (Tex.). 
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cause  it  vested  the  railroad  (♦oinpanies  with  dispensing  powers.*'" 
Tlie  Texas  court  seems  to  n^^rard  proliibition  in  this  matter 
otherwise  as  lawful;  the  Indiana  court  quotes  ** without  in  any 
wise  endorsing"  from  counsel's  brief  to  the  effect  that  the 
legislature  iiuiy  strike  at  a  business  giving  rise  to  extensive 
frauds  by  prohibiting  it  altogether;  on  the  other  hand  the  New 
York  court  says  that  while  stringent  rules  may  be  enacted  to 
punish  those  who  are  guilty  of  dishonest  practices,  it  is  beyond 
the  legislative  power  to  cut  up,  root  and  branch,  a  business 
that  may  be  honestly  conducted  to  the  convenience  of  the  pub- 
lic and  the  profit  of  the  persons  engaged  in  it. 

Ji  62.  Oleomargarine  legislation."^— The  mi)st  conspicuous 
instance  of  the  prohibition  of  a  useful  industry  is  to  be  found 
in  the  legislation  against  oleomargarine.  Statutes  forbidding 
the  manufacture  and  sale  of  any  article  made  of  oleaginous 
substance  or  compound  other  than  milk  or  cream,  designed  to 
take  the  place  of  butter,  have  been  upheld  in  several  states, 
iiK'hidiMg  Pennsylvania,""  Maryland,^^*  and  Minnesota,"' 
and  the  Pennsylvania  decision  has  been  confirmed  by  the  Su- 
pnine  Court  of  the  United  States."-  But  the  Supreme  Court 
in  subse<|uently  declaring  the  prohibition  invalid  for  purposes 
of  interstate  eonnuerce"'*  has  cast  considerable  doubt  upon  thp 
soun<liiess  of  its  earlier  ruling,  and  the  statutes  in  question 
having  been  repealed,  no  state  at  present  adheres  to  the  policy 
of  i)rohibition.  The  development  of  the  law  has  thus  vindi- 
cated th(^  position  assumed  by  the  Court  of  Appeals  of  New 
York,  which  in  declaring  the  prohibition  invalid,  said:  **Who 
will  have  tlu'  temerity  to  sny  that  these  ccmstitutional  prin- 
ciples are  not  violated  by  an  enactment  which  absolutely  pro- 
hibits an  important  branch  of  industry  for  the  sole  reason  that 
it  competes  with  another,  and  may  reduce  the  price  of  an  arti- 
cle of  food  for  the  human  race?''"* 

It  was  assumed  that  fraudident  imitations  of  butter  were 
satisfactorily  guarded  against  by  other  legislation.     The  pro- 

•'•"  As   to   this   sw   also   Allanit   v.  "i  Butler    v.    Chambers,    36    Minn. 

People,  197  ril.  oOl  ;  (>4  N.  R  .583.  (»9. 

••«8ee  §   283.  7-' Powell  v.  Pennsylvania,   127  U. 

•••'•»  Powell    V.    Commonwealth,     114  S.   678. 

J 'a.  St.  265.  "•*»  Rchollenberger    v.    Pennsylvania 

-"Wright    V.    State,    88    Md.    436;  171  TJ.  S.  1. 

41   Atl.  79;").  74  People  v.  Marx,  99  N.   Y.   377, 

1885. 


§  63  REASONABLENESS.  57 

hibition  of  the  manufacture  of  oleomargarine  in  semblance  of 
yellow  butter  is  uniformly  upheld  and  is  conceded  by  the 
Supreme  Court  of  the  United  States  to  be  a  lep:itimate  police 
measure  thoujirh  affectin«?  interstate  commerce^'*  This  pro- 
hibition, it  will  be  observed,  leaves  the  industry  intact,  and 
strikes  merely  at  a  practice  not  essential  to  it. 

Since  the  repeal  of  the  prohibitory  oleomargarine  legislation 
the  preponderance  of  legal  opinion  and  j)ractice  seems  to  be 
against  the  prohibition  of  usefid  forms  of  industry  and  business 
simply  because  there  is  a  liability  to  tht^  perpc^tration  of  fraud. 
The  doubts  concerning  the  validity  of  this  kind  of  prohibitory 
legislation  are  strengthened  by  the  fact  that  it  is  generally  used 
for  the  pn)t<»ction  of  rival  industrii^s. 

Even  the  dang(»r  to  health  or  safety  should  not  .justify  the 
absolute  prohibition  of  a  us(»f\d  industry  or  practice  where  the 
danger  can  be  dealt  with  by  regulation,  and  this  j)rinciple  has 
l)een  enforced  against  the  exercise  of  municipal  ordinance 
power."^**  . 

THE  PRTNrTPLE  OF   KEASONAHLEXE8S.77 

§63.  It  is  a  well  established  i)rincipl(»  thnt  municipal  police 
ordinances,  like  all  other  municipal  ordinnnces,  must  !)(»  rea- 
sonable in  order  to  be  lawful."^  T1h»  Supreme  Court  of  the 
I'nited  States  has  declared  it  to  be  an  ancient  jurisdiction  of 
judicial  tribunals  to  pronounce  upon  the  reasonableness  nnd 
consequent  validity  of  the  bye-laws  of  inferior  municii)al 
hollies,*^**  the  ** inferior  municipal  body''  in  the  case  cited  being 
the  Hoard  of  Supervisors  of  the  County  of  San  Francisco.  It 
is  possible  to  say  that  there  is  implied  in  every  delegation  of 
power  to  a  municipal  corporation  a  condition  that  the  power 
mu.st  be  exercised  reasonably,  and  that  therefore  every  unrea- 
sonable ordinance  is  ultra  vires,  and  the  court,  in  treating  it 
as  null  and  void,  merely  enforces  the  legislative  will  and  prin- 
ciples of  policy  embodied  in  it. 

If  the  courts  undertake  to  declare  a  statute  void  on  the 
jrround  that  it  is  unreasonable,  they  must  assume  the  existence 

^•-•Plumley    v.    Massachusetts,    155  "  Sot'  also   §§  U2,    150,    178,  316, 

U.  S.  461,  1894.  379-386,  397.  449,  516,  550-554. 

7«  Greensboro     v.     Ehrcnreioh,     80  TnDiilon    Municipal    CorporatioiiH, 

Ala.  579.  so<-oik1  liancl  clothing;  Com-  §   319. 

monwealth  v.   Parks,  155  Mass.  531,  '••  Vi<k  W(»  v.  Hopkins,  118  U.  S. 

blasting  of  rocks.  356,  1S86. 
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of  a  standard  of  reasonableness  which  is  above  legislative 
policy.  Do  our  constitutions  embody  such  a  standard  of  rea- 
sonableness ? 

In  discussing  this  question  we  may  safely  discard  all  argu- 
ments drawn  from  the  assumption  that  unreasonable  means 
absurd  or  plainly  arbitrary ;  statutes  which  deserve  that  desig- 
nation are  not  much  more  apt  to  occur  than  judicial  decisions 
of  the  like  character.*^^^ 

If  on  the  other  hand  reasonable  is  understood  to  mean  well 
adapted  to  the  end  in  view,  there  is  practically  no  judicial 
claim  to  control  the  judgment  of  the  legislature*  of  what  is  rea- 
sonable. The  courts  are  certainly  emphatic  in  their  assertion 
that  they  have  nothing  to  do  with  the  wisdom  or  expediency 
of  legislative  measures. 

The  (piestion  of  judicial  power  practically  conhnes  itself  to 
a  third  meaning  of  reasonableness,  namely  moderation  and  pro- 
portionateness  of  means  to  ends.  The  earlier  attitude  of  the 
courts  seems  to  have  been  that  if  it  was  acknowledged  that  a 
condition  consisted  for  legislative'  action,  the  legislature  was 
sole  and  conclusive  judge  (under  sj)ecific  constitutional  limita- 
tions) to  what  degree  its  power  should  be  exercised.  So  it  was 
said  in  Brown  v.  Maryland  i**^  ** Questions  of  power  do  not 
depend  upon  the  degree  to  which  it  may  be  exercised.  If  it 
may  be  exercised  at  all,  it  must  be  exercised  at  the  will  of  those 
in  whose  hands  it  is  placed.''  This  decision  related  to  the  tax- 
ing power:  but  similar  expressions  are  used  with  reference  to 
the  police  power.  So  in  the  matter  of  the  regulation  of  charges : 
**We  know  that  this  is  a  power  which  may  be  abused;  but  that 
is  no  argument  against  its  existence.  For  protection  against 
abuses  by  Legislatures  the  i^eople  must  resort  to  the  polls,  not 
to  the  courts. "^2  ^^j  [^  h^q  same  case  the  court  says:  **It  is 
insisted  .  .  .  that  what  is  reasonable  is  a  judicial,  and  not 
a  legislative  tiuestion.  As  has  already  been  shown,  the  prac- 
tice has  been  otherwise."  Again,  in  a  recent  case:  *'No  law 
which  infringes  any  of  the  natural  rights  of  man,  can  long  be 
enforced.  Under  our  system  of  government,  the  remedy  of  the 
people,  in  that  class  of  cases  where  the  courts  are  not  author- 
ized to  interfere,  is  in  the  ballot-box.  Any  law  which  violates 
reason,  and  is  contrary  to  the  popular  conception  of  right  and 

^0  That    statutes    and    ordinances         *>i  12  Wh.  419. 
should  be  so  construed  as  to  avoid         **-  Munu  v.  Illinois,  t*!  L\  S,  IIS. 
absurd  consequences,  see  §  158. 
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justice,  will  not  remain  in  operation  for  any  length  of  time ;  but 
courts  have  no  authority  to  declare  it  void  merely  because  it 
does  not  measure  up  to  their  ideas  of  abstract  justice. "^^ 

As  a  rule,  however,  at  the  present  day,  an  unlimited  extent 
of  legislative  power  in  this  direction  is  assumed  only  for  pur- 
poses of  argument,  a  moderate  exercise  of  power  being  held 
void  on  the  ground  that  if  conceded  it  might  be  carried  to  ex- 
cessive lengths.  So  in  the  case  in  which  the  flag  legislation  of 
Illinois  was  declared  unconstitutional,  one  of  the  argiunents 
relied  upon  by  the  court  was  that  if  the  legislature  might  pro- 
hibit the  use  of  the  flag  for  one  purpose,  it  might  forbid  it  for 
all  purposes,®^  an  argument  which  loses  all  force  if  the  courts 
control  the  degree  to  which  a  power  may  be  exercised. 

The  Supreme  Court  of  Illinois  had  asserted  the  right  to  con- 
trol the  proportionateness  of  means  to  ends  very  strongly, 
when  in  annulling  an  ordinance  requiring  railroad  companies 
to  keep  flagmen  at  every  railroad  crossing,  it  said  that  it  would 
treat  the  question  as  if  the  city  had  all  the  powers  which  the 
state  has  for  the  welfare  of  the  people,  implying  that  a  similar 
statute  would  have  been  declared  void  for  unreasonableness.**^ 
Other  leading  courts  have  stated  very  distinctly  that  reason- 
ableness is  one  of  the  inherent  limitations  of  the  police  power ; 
so  the  Supreme  Court  of  Massachusetts :  **  Difference  of  degree 
is  one  of  the  distinctions  by  which  the  right  of  the  legislature 
to  exercise  the  police  power  must  be  determined.  Some  small 
limitations  of  previously  existing  rights  incident  to  property 
may  be  imposed  for  the  sake  of  preventing  a  manifest  evil. 
Larger  ones  could  not  be  without  the  exercise  of  the  right  of 
eminent  domain,  "^^  and  the  Supreme  Court  of  the  United 
States:  **A  statute  or  a  regulation  provided  for  therein,  is 
frequently  valid,  or  the  reverse,  according  as  the  fact  may  be, 
whether  it  is  a  reasonable  or  an  unreasonable  exercise  of  legis- 
lative power  over  the  subject  matter  involved,  and  in  many 
cases  questions  of  degree  are  the  controlling  ones  by  which 
to  determine  the  validity,  or  the  reverse,  of  legislative  ac- 
tion, "^^'^  and  in  Plessy  v.  Ferguson,****  in  answer  to  the  conten- 

w  Morris    V.    Columbus,    102    Ga.  so  Hideout  v.  Knox,  148  Mass.  368. 

792;  42  L.  E.  A.  175.  s7  Wisconsin  M.  &  P.  R.  R.  r,,.  v, 

MBuhfltrat  v.  People,  185  111.  133;  Jacobson,  179  U.  S.  287,  1900, 

49  L.  R.  A.  181;  57  N.  E.  41.  «» 163  U.  S.  537. 

M  Toledo    &c.    H.    Co.    v.   Jackson- 
ville, 67  111.  37, 
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tion  that  the  principle  of  separation  might  be  carried  to  the 
U^igth  of  assigning  to  blacTc  and  white  different  quarters  of  the 
city  for  living  or  different  sides  of  the  street  for  walking,  the 
Supreme  Court  said:  **The  reply  to  all  this  is,  that  every 
exercise  of  the  police  power  must  be  reasonable.-'  And  in  the 
matter  of  the  regulation  of  charges,  the  Supreme  Court  has  en- 
tirely abandoned  the  attitude  expressed  in  Munn  v.  Illinois 
that  the  remedy  for  an  abuse  of  the  power  must  be  sought  at 
the  polls  and  not  in  the  courts.  After  declaring  in  the  Railroad 
Commission  cases,**"  that  the  power  to  regulate  is  not  a  power 
to  destroy,  the  court,  in  Reagan  v.  Farmer's  Loan  &  Trust  Co.-*'* 
said  distinctly :  **  There  can  be  no  doubt  of  the  po\ver  and  duty 
[of  the  courts]  to  inquire  whether  a  body  of  rates  imposed  by 
a  legislature  or  a  commission  is  unjust  and  unreasonable,  and 
such  as  to  work  a  practical  destruction  of  right^s  of  property, 
and  if  found  so  to  be,  to  restrain  its  operation."  In  Covington 
&e.  Turnpike  Road  v.  Sandford,"^  the  power  of  the  court 
to  inquire  into  the  reasonableness  of  a  legislative  rate  was  re- 
garded as  established  beyond  (piestion,  and  in  Lake  Shore  an<l 
Michigan  Southern  R.  R.  Co.  v.  Smith'*^-  a  rate  fixed  by  statute 
was  h«ld  to  be  unconstitutional. 

Effective  judicial  limitations  of  the  police  power  would  be 
impossible,  if  the  legislature  were  the  sole  judge  of  the  neces- 
sity of  the  measures  it  enacted.  The  only  question  a  court 
could  then  ask  in  dealing  with  police  legislation,  would  be: 
does  a  condition  exist  which  justifies  any  legislative  action  * 
But  the  maintenance  of  private  rights  under  the  requirements 
of  the  public  welfare  is  a  question  of  proportionateness  of 
measures  entirely.  Liberty  and  property  yield  to  the  police 
power,  but  not  to  the  point  of  destruction.  While  an  excessive 
degree  of  impairment  would  as  a  rule  be  contrary  to  legislative 
as  w(*ll  ns  to  constitutional  policy,  the  history  of  the  regulation 
of  railroad  charges  has  shown  that  the  (juestion  of  the  indirect 
and  pi^rhaps  unintended  destrii<*tion  of  privnte  right  may  be- 
(^ome  an  im])ortjint  and  extremely  diflficult  issue  for  determina- 
tion. In  reserving  the  conclusive  detennitiation  of  this  issue  to 
themselves,  the  courts  have  firmly  (»stablish(Ml  the  principle 
that  the  duty  of  the  reasonable  exercise  of  the*  police  power  is 
a  constitutional  limitation  upon  the  legislature.    There  are  few 

M»  116  V.  a.  ,307.  «•!  164  V.  S.  r)78. 

s»<'  ir)4  r.  S.  362.  J'2  173  T.  S.  684. 
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forms  of  control  that  cannot  become  unreasonable  by  an  ex- 
i'(»ss  of  de^rree :  and  there  are  many  cases  where  no  other  prin- 
ciple of  limitation  is  discoverable  than  that  of  reasonableness, 
so  in  legislation  fixinp:  hours  of  labor,  or  requiring  improve- 
ments or  arrangements  for  public  convenience  on  the  part  of 
public  service  companies.^^ 

The  question  of  reasonableness  usually  resolves  itself  into 
this:  is  regulation  carried  to  the  point  where  it  becomes  pro- 
hibition, destruction,  or  confiscation?  The  effect  of  carrying 
police  legislation  to  that  jmint  will  be  discussed  in  connection 
with  the  particular  cases  in  which  the  question  has  practically 
arisen. 


"•'  Cuniiiioii  law  us  well  as  statu- 
tory oMi^atioiiH  are  sulijort  to  this 
roiiditioii  of  rwisonableiH'ss.  Thus, 
if  a  public  service  couipany  is  ro- 
tjuirtMl  to  niaintaiu  its  service,  it 
sliouhl  l»e  enabled  by  the  state  to  <1<» 
S4»  on  terms  ni>t  ruinous  to  its  busi- 
I'CHs.  It  lias  ln'cn  said  "tin'  duties 
impusjcU  must  be  dischurgud  ut  what- 


ever cost/*  People  v.  N.  Y.  Ceutral 
£:  II.  H.  K.  Co.,  -JS  Ilun  543;  see  also 
Savannah  &c.  Canal  Co.  v.  Shuman, 
1)1  C.a.  400.  Hut  the  law  cannot  re- 
quire a  corponition  to  keep  its 
charjjes  at  fijjures  which  are  perma- 
nintly  unprofitable;  see  §§  548-551, 
infra. 
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CHAPTER  m. 
THE  FEDEBAL  OOVEBNMENT  AND  THE  POLICE  POWER. 

§  64.  Police  power  in  a  federal  state.— In  the  distribution 
of  governmental  powers  under  the  federal  constitution,  the 
bulk  of  the  police  power  remains  with  the  states.  The  framers 
of  the  constitution  of  the  United  States  proceeded  upon  the 
principle  that  the  restrictive  control  and  care  of  social  and 
economic  interests  should  be  left  with  the  member  states  ex- 
cept where  diversity  of  regulation  would  be  an  impediment  to 
national  development.  In  Germany  and  Switzerland,  the 
greater  compactness  of  territory  and  the  closer  connection 
between  the  different  parts  of  the  federation  at  the  time  of  the 
adoption  of  their  respective  constitutions  required  and  justi- 
fied greater  consolidation  and  control.  Thus  in  Germany  the 
empire  has  power  to  legislate  in  matters  of  trade  and  has 
enacted  an  elaborate  trade  code  establishing  the  principle  of 
the  fredom  of  trade  and  containing  a  considerable  amount  of 
protective  labor  legislation,  and  the  Swiss  constitution  guaran- 
tees the  most  important  social  and  political  rights  (freedom  of 
religion,  of  speech  and  press,  of  associations,  right  of  settle- 
ment, right  to  free  and  non-sectarian  education,  secrecy  of  the 
mails,  exemption  from  imprisonment  for  debt  and  from  corpo- 
ral punishment)  against  the  action  of  the  cantons,  while  the 
United  States  protects  similar  rights  and  immunities  only 
against  federal  legislation,  leaving  the  states  free. 

The  federal  control  of  legislation  concerning  the  internal 
public  welfare  is  twofold,  consisting  either  in  the  enactment 
of  positive  measures  or  in  the  prevention  of  restrictive  state 
laws.  Positive  federal  legislation  also  operates  as  a  restraint 
upon  the  states,  since  federal  statutes  override  state  laws  con- 
flicting with  them;  but  the  restraint  upon  the  states  may  be 
unaccompanied  by  positive  federal  measures,  the  result  being 
absence  of  regulation  and  consequently  liberty. 

A.    POSITIVE   POLICE   LEGISLATION  OF   THE   FEDERAL   GOV- 
ERNMENT.    §  65-67. 

§  66.  The  federal  exercise  of  the  police  power  through  posi- 
tive legislation  rests  upon  the  enumerated  powers  of  Congress 
under  the  constitution.     The  principal  power  looking  to  the 
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promotion  of  the  internal  public  welfare  is  that  of  regulating 
commerce  with  foreign  nations  and  among  the  states.  The 
power  to  regulate  commerce  includes  the  power  to  prohibit 
and  suppress  objectionable  forms  of  traflBc.^  Under  this  power 
Congress  has  also  legislated  regarding  shipping  and  navigation, 
interstate  common  carriers,  and  combinations  in  restraint  of 
trade.  A  combination  of  the  power  over  foreign  commerce 
and  the  taxing  power  is  found  in  the  tariff  legislation  of  the 
United  States,  while  the  contract  labor  law  of  1885,  the  immi- 
gration law  of  1903,  and  the  legislation  excluding  vessels 
built  abroad  or  owned  by  non-residents  from  American  regis- 
try and  from  the  coasting  trade,^  should  be  assigned  to  the 
power  of  territorial  sovereignty. 

The  power  over  coinage  and  over  weights  and  measures  has 
been  expressly  conferred,  but  the  latter  has  not  been  exercised. 
In  a  sense  the  power  to  leixislate  regarding  bankruptcies,  and 
patents  and  copyrights,  may  be  assigned  to  the  internal  police. 
Certain  forms  of  business  are  dealt  with  in  the  exercise  of  the 
taxing  power  so  the  sale  of  liquor  and  of  oleomargarine.  The 
oontrol  of  post  offices  and  post  roads,  intrinsically  a  corporate 
power,  is  used  for  the  suppression  of  lotteries  and  of  obscene 
and  fraudulent  matter.  By  virtue  of  its  general  sovereignty 
the  United  States  may  take  such  measures  as  are  necessary  to 
insure  peace  and  order  in  the  performance  of  any  of  its  func- 
tions.3 

§  66.  Commerce  and  Navigation.^— In  view  of  all  this  legis- 
lation, it  is  impossible  to  deny  that  the  federal  government 
exercises  a  considerable  police  power  of  its  own.  This  police 
power  rests  chiefly  upon  the  constitutional  power  to  regulate 
commerce  among  the  states  and  with  foreign  nations,  but  not 
exclusively  so.  Thus  the  control  over  navigation  is  based  upon 
the  grant  of  admiralty  and  maritime  jurisdiction  and  applies 
to  vessels  sailing  between  two  ports  of  the  same  state.^  It  has 
been  said  that  a  ship  sailing  from  San  Francisco  to  San  Diego 
onters  upon  a  navigation,  and  therefore  upon  a  commerce, 
necessarily  connected  with  other  nations;  **she  was  navigating 
with  them  [the  vessels  of  other  nations],  and  consequently 
with  them  was  engaged  in  commerce. '  '^    But  while  thus  strain- 

1  Lottery  Case,  188  U.  S.  321.  -*  See  §§  341,  342,  407. 

.:  Rev.  Stat.  Title  48.  ••  In  re  Garnett,  141  U.  S.  1. 

■  Ex  parte  Siebold,  100  V.  S.  371 ;  «  Lord    v.   Steamship   Co.,   102    U. 

in  re  Debs*.  Ms  U.  S.  ,564.  S    541. 
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iug  the  sense  of  the  coiumeree  clause,  the  decision  clearly  inti- 
mates that  navigation  of  the  high  seas  must  be  subject  to 
federal  law  because  it  is  national  or  international  in  character, 
and  we  may  say,  according  to  the  language  of  Justice  Wood- 
bury in  the  Passenger  Cases,  that  **the  police  of  the  ocean  b<»- 
long  to  Congress/*^  It  must  now  also  be  regarded  as  firmly 
established  that  the  power  over  commerce,  while  primarily  in- 
tended to  be  exercised  in  behalf  of  economic  interests,  may 
be  used  for  the  protection  of  safety,  order  and  morals.^  This 
seems  to  have  been  doubted  formerly,  for  it  is  said  that  when 
the  general  government  prohibited  the  import  of  obscene  prints 
in  the  tariff  of  1842,  it  wjis  a  novelty,  and  wns  considere<l  l)y 
some  more  properly  to  be  left  to  the  states.-* 

g  67.  Indians  and  territories.— The  United  States  has  exer- 
cised an  ample  police  power  over  Indians  partly  luider  the 
commerce  clause  of  the  constitution  J''  partly  under  the  power 
to  make  regulations  for  the  government  of  territories,  j)artly 
under  reservation  of  national  control  of  Indian  lands  contained 
in  the  acts  enabling  territories  to  become  states.  The  Knited 
States*  is  vested  by  the  constitution  with  the  fullest  police 
j)ow<'r  over  territories,  and  with  regard  to  Alaska  this  power 
has  been  exercised  to  a  considerable  extent.  With  regard  to 
other  organized  territories,  the  policy  of  the  government  has 
always  been  to  leave  the  internal  police  entirely  to  the  territo- 
rial legislatures,  the  only  notable  exception  being  the  legisla- 
tion for  the  suppression  of  polygamy.  In  the  District  of  Co- 
lumbia, Congress  performs  all  functions  of  state  and  local 
legislation.  In  the  control  of  public  places  and  buildings 
acquired  for  federal  purposes  a  cession  of  jurisdiction  by  the 
state  would  oust  its  police  power:  it  has  also  been  held  that 
where  Congress  had  ceded  the  jurisdiction  over  grounds  occu- 
pied by  a  Soldiers'  Home  back  to  the  state,  yet  the  oleomarga- 
rine laws  of  the  state  cannot  control  the  managing  powers  of 
the  federal  governor  of  the  house  acting  under  authority  of 
Con«rr(»ss,  not  at  least  to  the  extent  of  arresting  or  punishing 
him,  since  the  act  of  retrocession  savcsl  the  corporate  powers 
of  the  board  of  nninagers.^^ 

7  7  How.  523.  i<»  United    States    v.    Holliday.    3 

« Champion    v.    Ames,  188    IT.    S.      Wall.    4rf7 :    Same    v.    43   (^aHuns   of 

3LM    (TiOttery  Case).  Whisk.-y.  03  V.  S.   ISK. 

!» .'  Tf(.w.  (i3(».  11  Ohio  V.  Thomas,  173  V  S.  270. 
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B.     (CONTROL   OVER   STATE   POLICE  POWER.     §68-85. 

§  68.  The  purely  restrictive  or  negative  influence  of  the 
federal  constitution  upon  the  police  power  of  the  states  is 
more  important  than  the  positive  police  legislation  of  Congress. 
A  deliberate  purpose  to  place  the  state  police  power  under 
federal  control  can  hardly  be  attributed  to  the  framers  of  the 
constitution.  The  i)rohibitions  upon  state  legislation  con- 
tained in  the  original  constitution  are  directed  against  inva- 
sions of  vested  rights  by  retroactive  statutes  ;*2  i]^^  f\Yf^\^  ^^^ 
amendments  apply  only  to  the  federal  govennnent  itself;  the 
thirteenth  amendment  interfered  vitally  with  the  police  power 
of  the  states,  but  only  as  to  the  specific  institution  of  slavery. 
The  fourteenth  amendment  and  the  commerce  clause  are  at 
|)respnt  chiefly  relied  upon  as  checks  upon  the  police  power 
of  the  states.  -- 

1.    THE  FOURTEEXTII    AMENDMENT. 

§  69. — The  fourteenth  amendment,  guaranteeing  due  process 
of  law  and  the  e(iual  i)rotection  of  the  laws,  is  capable  of  an 
iiit«'rpretation  subjecting  all  state  legislation  to  a  federal  con- 
trol nearly  equal  in  scope  to  that  now  exercised  by  the  state 
courts,  and,  of  course,  superior  to  the  bitter.  The  view  ex- 
|»ressed  in  the  Sbiughter  House  Cases  that  the  chief  applica- 
tit>n  of  this  clause  would  be  found  in  the  protection  of  the 
negro,  has  practically  been  abandoned.  In  the  various  railroad 
nite  cases  the  Supreme  Court  has  used  the  fourteenth  amend- 
m(»nt  to  control  the  police  power  of  the  state,  if  not  as  to  the 
subjects  of  its  exercise,  y<»t  as  to  the  extent  of  permissible 
restraint;  in  sev(»ral  other  cases  the  equality  clause  has  been 
inaile  the  ground  for  declaring  legislation,  discriminating 
nirainst  classes  of  corporations-  or  of  business,  to  be  unconsti- 
tutional. It  is  moreover  a  most  significant  fact  that  there  is 
hardly  any  important  police  legislation  which  is  not  questioned 
in  the  Sui)reme  Court  as  violating  the  Fourteenth  Amendment, 
and  the  Supreme  Court  entertains  such  jurisdiction  and  ex- 
amines the  merits  of  the  claim.  It  is  true  that  the  Supreme 
Court  has  generally,  in  cases  coming  from  the  state  courts, 
upheld  the  statutes  attacked,  and  has  taken  on  the  whole  the 
position  that  the  judgment  of  the  state  legislature  as  to  the 

^'-Jjegnl  tender  4)t  inferior  eiir-  pairing  the  obligation  of  contracts, 
rcncy.  ex  post  facto  laws,  laws  im- 
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requirements  of  the  public  welfare  will  be  taken  as  conclasive 
against  the  claim  of  liberty,  property  or  equality.  In  this  its 
attitude  differs  not  only  from  that  of  the  state  courts,  but  also 
from  its  own  attitude  toward  state  legislation  where  it  is  im- 
peached on  the  ground  of  its  interfering  with  the  freedom  of 
commerce.  The  same  legislation  has  been  upheld  as  an  exer- 
cise of  the  domestic  police  power  which  has  been  condemned 
as  interfering  with  the  freedom  of  commerced  ^  The  commerce 
clause  is  therefore  now  used  as  the  principal  check  upon  the 
police  power  of  the  states.  Its  operation  is  of  such  importance, 
as  to  require  a  separate  examination.  It  will,  however,  be 
noted  that  it  is  framed  as  a  power  of  positive  legislation,  and 
not  as  a  restraint  upon  the  states,  specific  restraints  upon  the 
states  being  found  in  the  prohibition  of  duties  upon  exports 
and  imports.  By  interpreting  the  federal  power  as  exclusive,^  ^ 
the  Supreme  Court  has  made  it  possible  to  annul  state  legisla- 
tion relating  to  commerce,  and  has  established  freedom  of 
commerce  throughout  the  Union  without  the  aid  of  congres- 
sional legislation  to  that  effect.  "The  constitution  does  not 
provide  that  interstate  commerce  shall  be  free,  but  by  the 
grant  of  this  exclusive  power  to  regulate  it,  it  was  left  free 
except  as  Congress  might  impose  restraints. ''^^  The  result  is 
in  accordance  with  the  principle  of  federal  government  which 
brings  about  an  enlargement  of  liberty  with  a  consolidation  of 
political  potver  over  formerly  distinct  communities. 

2.     THE  COMMERCE  CLAUSE.     §  TO-Sn. 

§  70.  Different  subjects  of  legislation.— It  is  a  fundamental 
principle  of  the  relation  ])etween  the  commerce  clause  and  the 
police  power  of  the  states  that  any  legislation  enacted  by  Con- 
gress under  the  power  to  regulate  commerce  supersedes  any 
legislation  inconsistent  with  it  enacted  by  a  state  in  the  exer- 
cise of  the  police  power.^®  Questions  of  validity  of  state  stat- 
utes have  arisen  chiefly  where  there  was  no  federal  legisla- 
tion.    The  state  legislation  which  has  been  questioned  as  in- 

13  Compare     Powell     v.     Pennsyl-  and  of  Switzerland  guarantee  free- 

vania  127  U.  S.  678,  with  Schollen-  dom  of  commerce  among  the  states 

berger  v.  Pennsylvania,  171  U.  S.  1.  or   within    the    federal    territory   in 

1*  Gibbons  v.  Ogden,  9  Wh.  1.  express    terms     (Australia,     §     92; 

15  United  States  v.  E.  C.  Knight  S\vitzerland,  Art.  31). 

Co.,  lo6  U.  S.  1,  11.    Of  other  fed-  i«U.  S.  Constn.  VI  2. 
eral  constitutions  those  of  Australia 
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consistent  with  the  freedom  of  commerce  or  with  the  federal 
power  of  regulating  commerce,  may  be  divided  into  two 
classes :  measures  of  revenue  and  measures  of  police.  Some 
of  the  subtlest  distinctions  have  been  made  by  the  Su- 
preme Court  with  regard  to  the  former  class,  and  they  will 
be  referred  to  only  incidentally  in  this  connection,  since  ques- 
tions of  the  taxing  power  are  distinct  from  those  of  the  police 
power.  As  for  measures  of  police,  the  following  are  the  prin- 
cipal subjects,  which  have  come  before  the  Supreme  Court: 
immigration,  navigation,  navigable  waters  and  bridges,  rail- 
roads, certain  forms  of  licensed  business,  especially  peddlers, 
auctioneers  and  brokers;  exports,  foodstuffs,  and  intoxicating 
Uquors. 

§71.  Immigration  and  quarantine.^— It  is  admitted  and 
has  been  recognised  by  congressional  legislation  that  a  state 
may  establish  necessary  quarantine  measures,  although  they 
in  fact  regulate  commerce;^®  but  the  state  may  not  place 
burdens  on  immigrants  generally,  irrespective  of  specific  dan- 
gers to  health,  safety  or  morals,  nor  may  burdens  be  imposed 
according  to  the  arbitrary  discretion  of  an  administrative  offi- 
cer.^® Even  valid  state  regulations  are  liable  to  be  superseded 
by  federal  legislation,  and  immigration  is  now  regulated  by  act 
of  Congress,2o  still,  however,  subject  to  state  quarantine  laws.^i 
Cases  involving  the  exclusion  of  persons  coming  from  other 
states  have  not  come  before  the  Supreme  Court,  but  it  has  been 
intimated  that  a  state  may  protect  itself  from  an  influx  of 
paupers,  criminals,  or  persons  affected  with  contagious  dis- 
ease.22 

§  72.  Navigation  and  navigable  waters.23_The  Supreme 
Court  has  held  that  a  state  cannot  grant  an  exclusive  right 
to  rim  steamboats  on  its  navigable  waters,  when  these  boats 
are  used  as  instruments  of  interstate  and  foreign  com- 
merce,^'*  for  the  principle  of  the  freedom  of  navigation  is  a 

17  See  §§  101,  123,  271,  486-490.  20  Act  March  3,  1903,  32  Stat,  at 

IS  Morgan  &c.  Co.  v.  Louisiana  Bd.  L.  p.  1213. 

of  Health,  118  XJ.  S.  455;  Louisiana  »  Compagnie  Francaise  v.  Louisi- 

V.  Texas,   176  U.  S.   1 ;   Compagnie  ana  St.  Bd.  Health,  186  U.  S.  380. 

Francaise  v.  Louisiana  State  Board  22  Hannibal  &c.  H.  B.  Co.  v.  Husen, 

of  Health,  186  U.  S.  380.  95.U.  S.  465. 

"Passenger  Cases,   7  How.   283;  =8  See  §§  159,  407. 

Henderson  v.  Mayor,  92  U.  S.  259;  24  Gibbons  v.  Ogden,  9  Wheaton  1, 

Chy  Lung  v.  Freeman,  92  U.  S.  275.  1824. 
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matter  exclusively  of  national  concern.  A  state  may  establish 
pilotage  and  other  harbor  rejjrulatiouSj^-"*  this  being  a  subject 
of  local  character,  and  Congress  having  recognised  the  state 
laws  in  this  matter  as  early  as  1789. *-^*  But  the  state  laws  are 
liable  to  be  superseded  ])y  acts  of  Congr.^ss.-"  Until  Congress 
has  acted,*^  states  may  authorise  the  building  of  bridges  or 
dams  across  navigable  rivers,^'*  although  navigation  may  there- 
by be  interfered  with,  and  local  regulations  regarding  the 
opening  and  closing  of  bridges  are  valid,  though  ihey  neces- 
sarily affect  and  temporarily  hinder  the  passage  of  ships.^*^ 
The  Supreme  Court  has  held  that  such  regulations,  being  local 
and  not  national  in  character,  are  not  encroachments  upon  the 
domain  reserved  to  the  exclusive  action  of  the  federal  gov- 
ernment.^^ 

§  73.  Railroads  and  common  carriers.'^^— It  is  conceded  that 
states  may  enact  measures  necessary  to  safeguard  the  se- 
curity of  passengers  though  such  measures  are  applicable  to 
trains  running  between  different  states.  Laws  have  accord- 
ingly been  upheld  which  require  the  licensing  of  railroad  en- 
gineers and  exclude  those  affe<»ted  with  color  blindness  from 
pursuing  that  business,'^-*  or  which  require  a  special  system  of 
heating  on  railroad  cars.-^-*     A  state  may  also  prohibit  and 

-••"•  Appointing  places  for  landing,  ?» Wilson  v.  Black  Bin!  Creok 
Packet  Co.  v.  Catlettsburg,  105  U.  Marsh  (^o.,  2  Pet.  245;  Pound  v. 
S.  559,  1882.  Rate  of  speed  for  Tiirck,  95  U.  S.  459;  Oilman  v.  Phil- 
steamers  leaving  wharves  at  Albany,  adelphia,  3  Wall.  713;  C.'ardwell  v. 
People  V.  Jenkins,  1  Hill  4(i9,  1H41.  American  Kiver  Bridge  Co.,  113  U. 
A  federal  prohibition  againM  build-  S.  205. 

ing  beyond  certain  lines  is  not  ne<'-  3"  Escanaba    &c.    Co.    v.    Chicago, 

ossarily    authority    to    build    up    to  107  IT.  R.  G7S. 

them;    local    regulations    restraining  "i  As     to      ferries     see      Prentice 

the   ere<*tion    of   structures   in    navi-  &    Egan,   Commerce   Clause,   p.    157- 

.gable  waters  wholly  within  the  limits  161.     The    earlier    law    must    be    re- 

of    states    remain    in    force.      Cum-  garded    as    unsettled    by    (^)vington 

Hiings  v.  Chicago,  188  U.  S.  410;  see  and   Cincinnati    Bridge   Co.   v.    Ken- 

olso  Cobb  v.  Commissioners  of  Lin-  lucky,  154  T'.  S.  204.  — Canada  places 

c(dn  Park,  202  111.  427,  67   X.   K.  5.  interprovincial  ferries  under  federal 

2"  Cooley  v.  Board  of  Wardens,  12  juris<licti<)n. 

Ifow.  298,  1851.  i-Sec  §§  3.^3,  551. 

-'7Spraigue   v.   Thompson,    118   U.  -Jt  Smith    v.    AUibama,    124    U.    S. 

S.  90,  1856.  465;    Xaslivillc,   (^hatt.   &   St.    Louis 

-«  And  (^ongress  has  provided  for  IC.  ('o.  v.  Alabama,  12.S  U.  8.  96. 

adequate  federal  control  in  this  mat-  S4  x.  v.,  \.  II.  cV:  Hartford  R.  Co. 

ter:     Act  of  Sept.  19,  1890.  v.  New  York,  165  U.  S.  628,  1897. 
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make  void  contracts  by  which  a  carrier  undertakes  to  relieve 
himself  from  common  law  liability  for  accident  happening 
within  the  state,  although  the  transportation  is  from  state  to 
state,^*  or  may  require  a  special  form  of  contract  for  exemp- 
tion from  liability  in  connection  with  shipments  beyond  the 
line  of  the  carrier  receiving  the  goods.^®  Such  legislation  is 
regarded  as  being  in  aid  of  commerce,  and  is  valid  until  super- 
seded by  federal  statute. 

A  state  may  also  forbid  the  running  of  freight  trains  on 
Sundays,  this  being  a  measure  for  the  protection  of  health  and 
morals  of  the  people  of  the  state,  a  police  regulation  and  not  a 
regulation  of  commerce.  If  such  a  regulation  appears  preju- 
dicial to  the  interests  of  commerce.  Congress  may  interpose.^" 

The  state  may  even  within  its  boundaries  prescribe  rules  for 
railroads  doing  interstate  business  which  consult  merely  the 
convenience  of  its  inhabitants :  so  it  may  require  trains  to  stop 
at  county  seats.*'^^  It  may  also  require  such  companies  to  pro- 
vide separate  coaches  for  black  and  white  passengers  while 
within  the  state  and  for  transportation  from  place  to  place 
within  the  state  ;3»  but  it  cannot  require  a  train  carrying  the 
mail  to  run  out  of  its  way  to  accommodate  the  people  of  a 
county  seat,^"  and  it  cannot  either  require  or  forbid  the  separa- 
tion of  the  races  where  the  law  will  necessarily  extend  its 
operation  to  that  part  of  the  transportation  which  lies  beyond 
the  state  limits.**^ 

As  for  the  purely  economic  aspect  of  railroad  transporta- 
tion :  it  was  held  in  the  original  Granger  cases^^  th^t  the  state 
regulation  of  charges  bearing  primarily  upon  business  done  in 
the  state  may  affect  interstate  business;  but  this  decision  was 
later  on  practically  overruled  in  Wabash  &c.  R.  Co.  against  Illi- 
nois'*^ by  holding  that  a  state  statute  forbidding  discrimination 

35  C.  M.  &  St.  P.  R.  R.  Co.  V.  So-  O.   R.   Co.   v.   Kentucky,   179  U.   S. 

Ian,  169  U.  8.  133,  1898.  388,  1900. 

a'JR.    &    A.    R.    Co.    V.    Patterson  *©  i.  c.  R.  Co.  v.  Illinois,  163  U. 

Tobacco  Co.,  169  U.  S.  311.  S.  142;  obviously  the  distinction  be- 

37  Bennington  v.  Georgia,  163  U.  tween    this    and    the    Ohio    case    is 

R.  299.  merely  one  of  degree. 

3*  Gladson  v.  Minnesota,  166  U.  S.  4i  Hall  v.  De  Cuir,  95  U.  S.  485,. 

427;  L.  S.  &  M.  S.  R.  Co.  v.  Ohio,  1878. 

173  U.  8.  285,  1899.  42  Peik  v.  C.  &  N.  W.  R.  Co.,  94 

»  L.,  N.  O.  &  T.  R.  Co.  V.  Missis-  U.  8.  164,  1876. 

aippi,  133  U.  8.  587,  1890;  Ches.  &  "  us  U.  8.  557,  1886. 
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by  railroad  companies  in  their  rates  could  have  no  application 
to  interstate  business,  not  even  as  to  that  part  of  the  trans- 
portation which  was  within  the  state.'***  Yet  it  has  been  held 
recently  that  the  common  law  rule  against  discrimination  ap- 
plies to  interstate  business.^** 

While  the  power  to  regulate  rates  does  not  extend  to  trans- 
portation reaching  beyond  the  state,  yet  railroad  companies 
may  be  required  to  post  their  rates,^**  and  rules  of  evidence 
may  be  enacted  with  regard  to  contracts  of  shipment  beyond 
the  state.4^ 

A  state  cannot  require  a  license  of  a  railroad  agent  solicit- 
ing patronage  for  a  railroad  of  another  statc*^  nor  can  it  re- 
quire a  license  of  an  agent  of  an  express  company  for  doing 
interstate  business.**® 

§  74.    Peddlers,  auctioneers,  brokers  and  drammerB.<^^— The 

cases  last  cited^^  find  a  parallel  in  the  decision  declaring 
unconstitutional  a  state  law  imposing  a  license  tax  upon  drum- 
mers/*^ On  the  other  hand  a  license  tax  imposed  upon  an 
emigrant  agent,  i.  e.,  a  person  hiring  laborers  for  service  out 
of  th<»  state,  is  valid,^*'^  and  so  is  a  license  tax  imposed  upon  a 
])roker  dealing  in  foreign  bills  of  exchange,^**  the  reason  being 
in  each  case  that  the  business  cannot  be  said  to  be  directly  con- 
cerned with  interstate  commerce,  the  transportation  of  work- 
men being  only  incidental  to  employment  in  another  state,  and 
the  exchange  broker  merely  supplying  an  instrument  of  com- 
merce. A  non-discriminating  license  tax  upon  all  peddlers  is 
valid  as  to  those  who  sell  goods  brought  from  other  states,'^'^ 
while  a  lie^nse  fee  discriminating  against  products  of  other 
states  is  void.^"     As  regards  auctioneers'  licenses  it  was  inti- 

4*  See   al80    Smyth    v.    Ames,    169  &«  See  §  294. 

V.  S.,  466;  L.  &  N.  K.  (^o.  v.  Ken-  01  MeCall    v.    California,    Cnitcher 

tucky,  IK:^  U.  S.  50H.  v.  Kentucky. 

t-i  W.  U.  Tel.  Co.  V.  Call  Pub.  Co.,  «=  Robbins  v.  Shelby  County  Tax- 

!81  IT.  S.  92,  1901.  ing  District,  120  U.  S.  489. 

*«  C.  &  N.  W.  R.  Co.  V.  Fuller,  17  R3  Williams    v.    Fears,    179    U.    S. 

Wall.  560.  270,  1900. 

47  R.  &  A.  R  Co.  V.  Patterson  To-  ^4  Nathan    v.    Louisiana,    8    How. 

bacco  Co.,  169  U.  S.  315.  73,  1850. 

4?^  McCall  V.  California,  136  U.  S.  ^^  Emert    v.    Missouri,    156   U.   S. 

104,  1890.  296,  1895. 

^«rnit<'her    v.    Kentucky,    141    U.  ■•'■•  Wclton    v.    Missouri,    91    U.   S. 

S.  47,   1S91.  27.">,   1S76. 
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mated  in  Brown  v.  Miiryland/*'  tliiit  such  licenses  are  valid 
even  though  the  auctioneer  sell  foreign  goods,  and  a  non-dis- 
criminative license  tax  upon  auctioneers  selling  goods  coming 
from  other  states  has  been  upheld,^®  it  is  true  upon  a  distinc- 
tion between  imports  from  other  states  and  imports  from  for- 
eign countries,  which  has  since  been  discountenanced.^^  Cana- 
da allows  the  provincial  governments  to  impose  trade  license* 
taxes  in  order  to  raise  revenue  for  provincial,  local,  or  muni- 
cipal purposes.*^"* 

§76.  Inspection  laws.^^— Statutes  requiring  goods  to  be 
packed  and  marked  in  certain  ways,  before  they  are  exported 
from  a  state,  are  undoubtedly  regulations  of  commerce.  They 
are  upheld  largely  because  the  federal  constitution  recognises 
and  sanctions  their  existence  subject  to  the  power  of  Congress 
to  disapprove  them."'-^  If  non-discriminative,  they  are  also  up- 
held as  to  imports  from  other  states,®*^  and  so  as  to  provision 
for  gauging  boatloads  of  coal  or  coke  before  their  sale  is  per- 
mitted .«^ 

§76.  Liquor/-"'  — The  status  of  state  statutes  regarding  in- 
toxicating liquors  under  the  federal  constitution  has  been  the 
subject  of  repeated  and  not  always  liarinonious  adjudica- 
tions. In  the  Li(*ense  Cases"'*  statutes  were  sustained  which  re- 
quired licenses  for  the  retail  sale  of  licpiors  imported  from 
abroad,  and  for  the  sale,  in  original  packages,  of  liquors 
brought  from  other  states.  In  Bowman  v.  C.  &  N.  W.  R.  Co.®' 
it  was  held  that  a  state  cannot  prohibit  the  bringing  of  liquor 
into  the  state  since  it  is  a  lawful  article  of  commerce,  and  in 
Leisy  v.  Hardin,®*  that  the  state  cannot  prohibit  the  sale  by 
the  importer  in  original  packages.  Leisy  v.  Hardin  overruled 
Pierce  v.  \ew  Hampshire,  one  of  th(»  license  eases,  although 
the  decision  in  that  case,  while  arguing  for  the  power  to  pro- 
hibit,  actually  upheld  only  a  license.    The  rjuestion  would  there- 

-•-  12  Wh.  419,  44.S.  Tumor   v.    Maryland,   107   U.   S.   38, 

•>  Woodruff    V.    Parham,    8    Wall.  1883. 

1-3.  6a  Patapsco    Guano    ( 'o.    v.    Board 

'•»  Bowman  v.  C,  &  N.  W.  R.  Co.,  of  Agriculture,  171  U.  S.  34.'3. 

'.2.5  U.  S.  465.  «*  Pittsburg,  &c.  Coal  Co.  v.  Lou- 

•"'British      North     America     Act,  isiana,  156  U.  S.  590. 

1867,  §  92.  "s  See  §§  228-233. 

«i  See  §§  276-278.  ««  5  How.  504,  1847. 

•••2U.    S.    Constitution,    1,    10,    2;  «M25  U.  S.  465,  1888. 

•»M35  U.  S.  100,  1890. 
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fore  arise  whether  a  state  could  not  even  require  a  license  of 
dealers  in  liquor,  where  the  liquor  comes  from  other  states  and 
is  sold  in  original  packages,  a  power  which  if  exercised  with- 
out discrimination  seems  to  be  conceded  in  Walling  v.  Michi- 
gan;***^ but  the  question  is  now  without  practical*  importance 
since  Congress  has  interposed  and  has  subjected  liquor  in  the 
hands  of  the  importer  to  the  operation  of  state  lawsJ^ 

The  right  to  manufacture  Ii(pior  may  be  forbidden,  though 
the  liquor  be  intended  for  export,  since  manufacturing  is  not 
itself  a  transaction  of  commerced ^ 

In  requiring  licenses  of  dealers  in  liquor  no  discrimination 
may  be  made  either  against  dealers  of  other  states'^ ^  ^qj,  against 
products  of  other  states,^ ^  and  provisions  in  a  law  establishing 
a  state  monopoly,  by  which  a  legal  preference  is  given  to  do- 
mestic products  of  the  state,  are  invalid  J  ^ 

Switzerland'^  and  Australia''*^  make  exceptions  from  the 
])rinciple  of  federal  freedom  of  commerce  in  favor  of  local 
control  of  intoxicating  li(|uors. 

S  77.  Foodstuffs  and  live  stock."'— It  has  been  held 
that  a  stale  may  not  al)s()lutely  forbid  the  bringing  of  Texas 
catll(»  into  the  state  durin»r  the  greater  part  of  the  year,'^  since 
this  was  at  the  time  regarded  as  jiiore  than  was  absolutely 
n(*eessary  as  a  measure  of  [)rotection  for  the  state.  But  laws 
creating  the  strictest  rules  of  liability  for  infection  spread  by 
Texas  cattle  have  been  upheld,^^  and  in  Kimmish  v.  Ball  the 
Supreme  Court  said  with  reference  to  the  Husen  case:  **No 
attempt  was  made  to  show  that  all  Texas,  Mexican  or  Indian 
cattle  coming  from  the  malarial  districts  during  the  months 
mentioned,  were  infected  with  the  disease,  or  that  such  cattle 
were  so  generally  infected  that  it  would  have  been  impossible 
to  separate  the  healthy  from  the  diseased.  Had  such  proof  been 
given  a  ditferent  question  would  have  been  presented  for  the 

no  1 16  U.  S.  446,  460.     In   Down-  73  Tiernan    v.    Rinker,    102   XJ.    S. 

hum  V.  Alexandria  Council,  10  Wall.  123,  1880. 

173,  the  question  was  raised  but  not  74  Scott  v.  Donald,  165  U.  8.  58. 

fliscussed   since   the    record    did    not  75  Con.stitution  Art.  31,  32  bis. 

jiresent  it.  76  Commonwealth  Act,  §  113. 

70  Wilson  Act  of  1890,  In  re  Rah-  77  See  §  138. 

rer,  140  U.  S.  545,  and  see  Rhodes  78  Hannibal,  etc.,  R.  R.  Co.  v.  Hu- 

V.  Iowa,  170  U.  S.  412.  sen,  95  U.  S.  465,  1878. 

7iKidd  V.  Pearson,  128  IT.  S.   1,  ?»  Kimmish  v.  Ball,  129  U.  S.  217; 

1888.  Missouri,  K.  &  T.  R.  Co.  v.  Haber, 

T-'Wallinjr  V.  Michigan,  116  V.  S.  169  V.  S.  613. 
446,  1886. 
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consideration  of  the  court."  Quarantine  measures  against 
animals  have  since  been  upheld,  although  some  federal  legisla- 
tion exists  regarding  the  same  matter.®^ 

Measures  requiring  the  inspection  of  animals,  meat  or  flour 
have  been  declared  invalid  because  either  directly  or  by  their 
necessary  operation  they  discriminated  against  the  products 
of  other  states,  so  a  law  forbidding  the  sale  of  fresh  meat  \ui- 
less  the  animal  had  within  twenty-four  hours  before  it  was 
slaughtered  been  inspected  within  the  state,  and  a  law  requir- 
ing the  inspection  of  all  meat  slaughtered  more  than  one  hun- 
dred miles  away  from  the  place  where  it  was  offt^red  for  sah*."*^ 

A  state  statute  forbidding  the  sale  of  oleomargarine  mad(»  in 
s(»niblance  or  imitation  of  butter,  has  been  sustained  in  its 
o]H»ration  on  oleomargarine  brought  from  other  states  ;^2  ij^^ 
statutes  have  been  held  void  as  to  oleonuirgarine  so  imported, 
which  prohibited  its  sale  altojrether,  or  allowed  it  only  if  col- 
ore<l  pink,*^'*  the  ditference  being  that  oh^omargarine  was  a 
lawful  article  of  commerce,  but  oleomargarine  so  prepared  as 
to  <leceive  was  not. 

PRINCIPLES    UNDERLYING    THE  DECISIONS  OF  THE  Sl'FRKME 
COURT.     §§  78-8;-;. 

§  78.  We  can  trace  in  the  decisions  of  the  Supreme  Court 
upon  the  validity  of  state  statutes  under  the  commence  claust; 
of  the  constitution,  a  number  of  distinctions,  not  all  of  which 
are  marked  by  great  clearness,  and  certainly  not  all  of  which 
have  been  easy  of  application. 

§  79.  Business  which  is  conunerce  and  business  which  is  not 
commerce.— There  is  in  the  first  place  the  distinction  between 
what  is  commerce  and  what  is  not  commerce.  Not  only  the 
transportation  of  goods  is  commerce,  but  also  the  transporta- 

w>  Rasmusscn  v.  Idaho,  181  U.  S.  S2  Plumley   v.    Massachusetts,    154 

198;  Smith  v.  St.  Louis  &  S.  W.  R.  U.  S.  461,  1894. 

Co.,   181   U.   S.   248 ;    Reid   v.   Colo-  83  Schollenberger  v.  Pennsylvania, 

rado,  187  U.  S.   137;   Act  May  29,  171  U.  S.  1 ;  Collins  v.  New  Hamp- 

1S84,  Ist  Suppl.  U.  S.  R.  St.  436.  shiro,   171    U.  S.  30.      Congress,    by 

*i  Minnesota   v.  Harb<T,  13(>  V.  S.  act   of  May  9,   1902,  has  sinco  sub- 

•^13.  IS90;  Brimmer  v.  Rt*bman,  13S  j(»ct('d    oleomargarine   import(Ml   into 

r.  S.   7S,    1891;    Voight   v.    Wright,  a   state    to    the   laws   of    that    state 

141  U.  S.  62,  1891.  enacted  in  the  exercise  of  its  police 

powers. 
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tion  of  persons  and  the  conveyance  of  intelligence.^  On  the 
other  hand  a  contract  of  insurance  with  a  foreign  company 
is  not  eonnnerce.2  As  to  manufacture,  it  is  within  the  control 
of  the  state  because  not  commerce,  although  the  product  or 
l)art  of  it  may  be  intended  to  be  exported,^  but  a  contract  of 
sale  made  with  persons  in  other  states  to  which  the  goods  art* 
to  be  sent,  is  within  the  control  of  the  United  States,  although 
the  goods  are  first  to  be  mHnufa<»tured.'*  While  manufacture, 
the  product  of  which  is  intended  for  exi)ort,  is  conceded  to  bt* 
subject  to  state  control,  in  the  absence  of  federal  legislation, 
the  question  whether  such  manufacture  is  also  subject  to  fed- 
eral control  has  not  yet  b(?en  passed  upon  judicially.  It  is  true 
that  the  Supreme  Court  has  disclaimed  for  the  United  States 
any  ccmtrol  over  manufacturing,  mining  and  agriculture  in  the 
stat<\s,^  but  it  has  had  no  occasion  to  make  any  binding  decision 
to  that  effect.  The  case*  of  T  Jiited  States  v.  E.  C!.  Knijrht  Co.« 
nu^rely  holds  that  a  particular  statute*  intend<Ml  to  a[)ply  to 
interstate  commerce  had  no  application  to  the  organisation  of 
a  manufacturing  company,  which  is  v(»ry  far  from  holding 
that  manufacturing  for  a  national  or  foreign  market  can  un- 
d(*r  no  rirciniistances  fall  under  the  commerce  power.  The 
first  step  in  this  direction  has  been  taken  by  Congress  in  con- 
nection with  the  beef  industry.  The  Act  of  March  3,  1891 
(amended  March  2,  1895)  J  provides  for  the  inspection  of  all 
\\yo  cattle  the  meat  of  which  is  intended  for  exportation,  and 
of  all  cattle,  sheep  and  hogs  which  are  subject  to  interstate 
commerce  and  which  are  about  to  be  slaughtered  at  slaughter- 
houses and  the  carcasses  or  products  of  which  are  to  be  trans- 
ported to  and  sold  for  human  consumption  in  any  other  state. 
A  bill  introduced  in  the  57th  Congress  for  the  control  of  com- 
binations jmrported  to  apply  to  all  c()r|)orations,  &c.,  which 
manufacture  or  produce  any  article  which  in  the  course  of 
business  is  habitually  sold  and  delivered  beyond  the  state  in 
which  it  is  manufactured.     The  force  of  circumstances  will 

1  IltMulorson    v.    Miiyor,   92    I  J.    S.  '•  A^dyston    Pipe    &    Steel    Co.    v. 

259;   Pensacola  Tol.  Co.  v.  Western  T7iiitc(l  States,  175  U.  S.  211,  1899: 

Union   Tel.   Co.,  96  V.  S.   1.  KuU  v.  Pearson.  128  T.  S.  1. 

-rani    V.    Virjrinia,    8    Wall.    1«S.  '»  1.50  U.  S.   1. 

ISC)^.  <I    Supi>l    Rev.    Stat.,    ]>.    938.    11 

•''K'liUl    V.    Pearson,    128    U.    S.    1.  Suppl.  404, 

»  r'nitril    States    v.    K.    (\    Knight 
Co.,  156  r.  S.  1,  1895. 
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require  an  interpretation  of  the  constitution,  by  which  federal 
control  will  be  extended  over  every  business  which  is,  and  in 
so  far  as  it  is,  conducted  with  a  view  to  interstate  or  f()roi«:n 
commerce,  and  such  interpretation,  it  is  submitted,  is  logically 
sound. 

Of  forms  of  business  incidental  and  auxiliary  to  copnuerce 
between  the  states  and  with  foreign  nations,  some  have  been 
hVld  to  be  beyond  the  control  of  the  states  and  others  within  it. 
So  the  soliciting  of  orders  for  goods  to  be  brought  from  other 
states,  and  the  soliciting  and  negotiating  of  ])usiness  for  inter- 
state railroads  are  forms  of  business  so  closely  connected  with 
commerce  that  the  necessary  agents  cannot  ])e  taxed ;"  but  the 
employment  of  workmen  to  work  in  another  state  has  no  direct 
relation  to  connneree."  Dealing  in  foreign  hills  of  exchange 
is  not  commerce,*'*  and  the  states  have  always  had  full  con- 
trol of  the  whol<»  law  relating  to  such  bills;  yet  it  can  hardly 
be  denied  that  this  law  is  suflRciently  closely  connected  with 
commerce  that  the  United  States  could  assume  to  regulate  it. 
The  law  regulating  the  liability  of  common  carriers  engaged 
in  interstate  comnK^ree  for  accidents  happening  within  the 
state  is  within  the  control  of  the  state,**  but  not  the  law  regu- 
lating their  charges,**-  though  this  matter  is  subject  to  the 
common  law  which  is  state  law.*** 

§  80.  Local  and  national  aspect  of  commerce.— A  further 
distinction  is  based  upon  a  difference  between  the  local  and 
the  national  aspect  of  conmierce  first  stated  by  Justice  Wood- 
bury in  the  License  Cases,^**  and  which  was  distinctly  recog- 
nised in  Cooley  v.  Board  of  Wardens.*''  With  respect  to  this 
Justice  Field  in  his  concurring  opinion  in  Bowman  v.  C.  &  N. 
W.  R.  R.  Co.*"  says:  **The  doctrine  now  firmly  established  is 
that  where  the  subject  upon  which  Congress  can  act  under  its 
commercial  power  is  local  in  its  nature  or  sphere  of  operation, 
such  as  harbor  pilotage,  or  improvement  of  harbors,  the  estab- 
lishment of  beacons  and  buoys  to  guide  vessels  in  and  out  of 
port,  the  construction  of  ])ridges  over  navigable  rivers,  the  erec- 

*  Bobbins   v.   Shelby   County   Tax-  i^i  Wabash   etc.   R.   Co.   v.   Illinois, 

inp  District,   120  U.  S.  4S9;   ^fcCall  118  V.  S.  557. 

V.  ('Hlifornifi,   VM\  V.  S.   104.  ly  W.  U.  Tel.  Co.  v.  Call  l»iil>.  Co., 

'•»  Williams  v.  Fears.  179  C.  S.  270.  ISl   U.  S.  92. 

^''  Nathan  v.  Louisiana.  S  How.  73.  i»  •'  How.  504. 

"Chira^o,    M.  &   St.    P.   K.   Co.  v.  '•  1J  Ho^^ .  iM)^. 

Man,  ir,9  V.  S,   133.  >••  1J5    T'.    S.   4(>5. 


76  FEDERAL  GOVERNMENT.  §  80 

tion  of  wharfs,  piers  and  docks,  and  the  like,  which  can  be 
properly  regulated  only  by  special  provisions  .adapted  to  their 
localities,  the  state  can  act  nntil  Congress  interferes  and  super- 
sedes its  authority ;  but  where  the  subject  is  national  in  its  char- 
acter, and  admits  and  requires  uniformity  of  regulation,  affect- 
ing alike  all  the  states,  such  as  transportation  between  the 
states,  including  the  importation  of  goods  from  one  state  to 
another.  Congress  can  alone  act  upon  it  and  provide  the  needed 
regulations.  The  absence  of  any  law  of  Congress  on  the  sub- 
ject is  equivalent  to  its  declaration  that  commerce  in  that 
matter  shall  be  free.'' 

As  a  matter  of  fact  the  recognition  of  state  control  has  been 
determined  in  many  cases  by  the  fact  that  in  the  absence  of 
Congressional  regulation  some  regulation  by  some  authority 
was  necessary.  That  the  control  of  navigable  waters  shouhl 
be  national  is  clear  where  these  waters  belong  to  several  states 
in  common ;  and  Congress  has  recognised  this  by  placing  navi- 
gable waters  of  the  United  States  under  federal  jurisdiction 
and  forbidding  the  erection  of  bridges  without  the  consent  of 
the  Secretary  of  War.^"  Congress  has  also  legislated  in  a 
measure  with  regard  to  pilotage.  Quarantine  regulations  in 
order  to  be  effective  should  be  national  and  not  local;  local 
regulations  have  been  recognised  because  some  regulation  was 
absolutely  required.  So,  in  the  absence  of  federal  legislation, 
state  laws  are  upheld  requiring  safety  arrangements  on  trains 
and  prescribing  rules  of  qualification  for  engineers,  or  forbid- 
ding the  running  of  trains  on  Sundays.  Yet  nothing  is  clearer 
than  that  with  reference  to  interstate  trains  the  operation  of 
such  rules  should  be  national  and  uniform.  If  it  has  been  said 
on  the  other  hand  that  the  right  to  import  goods  and  sell  the 
imports  is  national,  and  that  the  non-aetion  of  Congress  is 
equivalent  to  its  declaration  that  such  rights  shall  be  free  and 
unrestricted,  the  latter  argument  is  not  always  in  accordance 
with  the  facts,  for  when  the  doctrine  was  applied  to  intoxicat- 
ing liquors  Congress  answered  immediately  by  the  passage 
of  an  act  declaring  that  liquor  should  be  subject  to  the  state 
laws  after  it  had  been  imported,  and  it  was  generally  under- 
stood that  this  action  did  not  mean  a  reversal  of  previous 
legislative  policy,  but  rather  a  nullification  of  the  decision  of 
Leisy  v.  Hardin. 

17  Act  Sept.  19,  1890. 
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§  81.  Point  at  which  commerce  ceases  to  be  interstate  or 
foreign  commerce;  original  package  doctrine.— The  decision  in 
Brown  v.  Maryland^®  established  with  regard  to  taxation  of 
foreign  imports  the  doctrine  that  the  federal  freedom  of  com- 
merce continues  while  an  imported  article  remains  in  the  orig- 
inal package  in  the  hands  of  the  importer,  and  until  he  has 
sold  it  in  such  package,  and  that  therefore  the  state  cannot 
restrain  the  right  to  make  such  sale.^-*  If  the  importer  sells 
in  the  original  package,  the  purchaser  becomes  subject  to  state 
law.2^  The  reason  underlying  this  doctrine  has  perhaps  been 
best  explained  by  Chief  Justice  Taney,  in  the  License  Cases  :^^ 
**The  immense  amount  of  foreign  products  used  and  consumed 
in  this  country  are  imported,  landed  and  offered  for  sale  in  a 
few  commercial  cities,  and  a  very  small  portion  of  them  are 
intended  or  ex]>ected  to  be  used  in  the  state  in  which  they  are 
imported.  A  great  (perhaps  the  greater)  part  imported,  in 
some  of  the  cities,  is  not  owned  or  brought  in  by  citizens  of 
the  state,  but  by  citizens  of  other  states,  or  foreigners.  And 
while  they  are  in  the  hands  of  the  importer  for  sale,  in  th(» 
form  and  shape  in  which  they  were  introduced,  and  in  which 
they  are  intended  to  be  sold,  they  may  be  regarded  as  merely 
in  transitu,  and  on  their  way  to  the  distant  cities,  villages,  and 
country  for  which  they  are  destined,  and  where  they  are  ex- 
pected to  be  used  and  consumed,  and  for  the  supply  of  which 
they  were  in  truth  imported.  And  a  tax  upon  them  while  in 
this  condition,  for  state  purposes,  whether  by  direct  assess- 
ment, or  indirectly,  by  requiring  a  license  to  sell,  would  b(» 
hardly  more  justifiable  in  principle  than  a  transit  duty  upon 
the  merchandise  when  passing  through  the  state.  A  tax  in 
any  shape  upon  imports  is  a  tax  upon  the  consumer  by  enhanc- 
ing the  price  of  the  commodity,  and  if  a  state  is  permitted 
to  levy  it  in  any  form,  it  will  put  it  in  the  power  of  a  maritime 

i>«12  Wh.  419,  1827.  sige  from  state  taxation  thus  appears 
i'»  The  act  of  Maryland  taxing  im-  to  have  been  recognised  by  state  leg- 
porters  (eh.  246  of  1821)  was  an  illation  before  it  was  insisted  on 
amendment  of  an  earlier  act  (eh.  by  the  Supremo  Court.  It  would  be 
184  of  1819)  taxing  retailers  of  interesting  to  ascertain  in  what  stat- 
K<»(rtl8  except  such  as  are  sold  by  the  utc  the  exemption  of  the  original 
ini})ortcrs  thereof  in  the  original  package  first  occurs. 
<;:wk,  r;is<%  box  or  package  wherein  -o  Pervear  v.  Massachusetts,  i> 
the  s:Mnr'  sli:ill  have  boon  imported.  Wall.  475. 
The  exemption  of  the  original  pack-         -i  5  How.  575. 
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importing  state  to  raise  a  revenue  for  the  support  of  its  own 
government  from  citizens  of  other  states,  as  certainly  and 
effectually  as  if  the  tax  was  laid  openly  and  without  disguise 
as  a  duty  upon  imports.  Such  a  power  in  a  state  would  defeat 
(me  of  the  principal  objects  of  framing  and  adopting  the  Con- 
stitution. It  cannot  be  done  directly  in  the  shape  of  a  duty  on 
imports  for  that  is  expressly  prohibited.  And  as  it  cannot 
be  done  directly,  it  could  hardly  be  a  just  and  soimd  construc- 
tion of  the  Constitution  which  would  enable  a  state  to  accom- 
plish precisely  the  same  thing  imder  another  name  and  in  a 
different  form.''  It  was  formerly  strongly  doubted  whether 
the  doctrine  applied  to  imports  from  one  state  to  another,^^ 
but  it  was  so  applied  in  the  case  of  Leisy  v.  Ilardin,^^  with 
reference  to  an  exercise  of  the  police  power. 

Since  the  decision  in  Leisy  v.  Hardin  the  doctrine  has  been 
modified  in  two  directions:  Congress  by  the  so-called  Wilson 
Act  of  1890  provided  that  intoxicating  liquors  transported  into 
a  stat(»  should  upon  their  arrival  there  become  subject  to  the 
police  power  of  such  state,  and  not  be  exempt  by  n^ason  of 
])eing  introduced  in  original  packages  ;2^  and  the  Supreme 
Coui't  by  two  decisions^'*  restricted  the  protection  accorded  to 
original  packages  to  such  as  were  suitable  for  wholesale  im- 
portations, leaving  the  state  laws  free  to  deal  with  small  pack- 
ages intended  for  retail  sales,  especially  where  these  small 
packages  are  brought  in  in  larger  enclosures  or  receptacles. 

Under  thi^  Wilson  act  the  federal  immunity  of  commerce 
ceases  only  when  the  licjuor  has  reached  the  consignee,^^*  so 
that  the  consumer  is  still  free  to  import.  But  imder  the  deci- 
sion of  Austin  v.  Tennessee  it  is  doubtful  whether  a  person 
may  freely  import  retail  packages  for  his  own  use.  The  opin- 
ion speaks  of  '*  minute  packages,  that  may  at  once  go  into  the 
hands  of  retail  dealers  and  consumers,  and  thus  bid  defiance 
to  the  laws  of  the  state  against  their  importation  and  sale.'' 
The  courtf  thus  seems  to  be  of  opinion  that  the  importing  of 
retail  packages  may  be  forbidden  as  well  as  the  sale  of  retail 
imports;  but  as  the  case  involved  only  the  right  to  sell,  and 

•-J2  Woodruff  V.  Parham,  S  Wall,  oleomargarine  act  of  Mar  9,  1902. 
IL'3;  Brown  v.  TToustoii,  114  U.  S.  2r.  May  v.  New  Orleans.  178  U.  8. 
()!:-.  liU),    and    Austin    v.    Tennessee,    179 

•-•y  13.-)  r.  s.  100.  r.  s.  343. 

-*  A    siniilnr    concession    luis    been  *-'•  Rhodes  v.   Iowa,   170  U.  8.  41-, 

ina<le   to   state   police   power  by  the     1898. 
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the  decision  was  by  a  bare  majority,  the  question  as  to  the 
right  to  import  cannot  perhaps  be  regarded  as  settled. 

§  82.  The  principle  of  non-discrimination.— It  was  said  by 
Justice  P^ield  in  his  concurring  opinion  in  Bowman  v.  C.  &  N. 
W.  R.  Co.  :2"  **It  is  evident  that  the  value  of  the  importation 
will  be  materially  aff(»etcd  if  the  article  imported  ceases  to  be 
under  the  protection  of  the  comnu*rcial  power  upon  its  sale 
by  the  importer.  There  will  be  little  inducement  for  one  to 
purchase  from  the  importer,  if  immediately  afterwards  he  can 
be  restrained  from  selling  the  article  imported;  and  yet  the 
power  of  the  state  must  attach  when  the  imported  article  has 
become  mingled  with  the  general  property  within  its  limits, 
or  its  entire  independence  in  the  regulation  of  its  internal 
affairs  must  be  abandoned.  The  difficulty  and  embarrassment 
which  may  follow  must  be  met  as  each  case  arises.''  It  is  how- 
ever clear  that  in  one  respect  the  freedom  of  ('ommorce  must 
accompany  imported  goods  through  all  stages  subsequent  to 
the  breaking  of  the  original  package,  namely  to  protect  ihoin 
from  discrimination  by  reason  of  their  foreign  origin.  A  state 
may  under  no  eircumstanees  irvnt  imjwrted  goods  less  favor- 
ably than  domestic  goods.  This  has  been  recognised  rej)eatedly 
by  the  Sui)reme  Court,-^  and  while  it  whs  said  in  one  case-'* 
that  it  would  be  an  error  to  lay  any  stress  upon  the  fact  of 
discrimination,  j^et  this  element  has  been  absolutely  controlling 
in  a  number  of  important  decisions.^^ 

The  principle  of  non-discrimination  suffers  an  apparent  ex- 
ception in  the  case  of  quarantine  laws.  Measures  of  quaran- 
tine may  affect  commerce  from  other  states  or  countries,  or 
from  particular  foreign  localities,  while  leaving  domestic  com- 
merce free.  Since  the  source  of  disease  is  local,  the  preventiv<» 
measure  has  likewise  a  partieular  local  bearing,  and  then*  is 
in  reality  no  discrimination,  as  the  term  is  commonly  under- 
stood.    Such  cases  as  Louisiana  v.  Texas,^^    and  Compagnie 

2'  125  U.  S.  465.  The  license  exacted  of  importers  by 

2<*Welton    V.    Missouri,    91    U.    S.  the  law  of  Maryland  which  was  do- 

L'75;    Tieman   v.   Rinker,    102   XT.   S.  clared  unconstitutional   in   Brown   v. 

123.  Maryland  was  $50  a  year,  while  other 

-•Bowman   v.  C.  &  N.  W.  R.  Co.,  retailers  of  dry  jjoods  paid  only  $S ; 

ll'.">  r.  S.  465.  <«.jnpjire  <-hjL[).  1S4  laws  of  1810  with 

••:•' Walliiifj  V.   Mi(hijj:an,  116  U.  S.  (Imp.  246  laws  of  1821. 
446;    Voight    v.    Wright,    141    IT.    8.  ■'•i  176  U.  S.  1. 

«J;  Scott   V.   Donald,   165  IT.   S.   58. 


80  FEDERAL  GOVERNMENT.  §  83 

Francaise  v.  State  Board  of  Health  of  Louisiana,32  however, 
clearly  show  the  possibility  of  abuse  of  state  power  and  the 
desirability  of  federal  control,  and  it  is  merely  a  question  of 
time  when  the  whole  matter  of  interstate  and  foreign  quaran- 
tine will  be  covered  by  legislation  of  Congress  to  the  exclusion 
of  state  law. 

§  83.  Things  which  are  lawful  articles  of  commerce  and 
things  which  are  not— State  power  of  exclusion.— Whatever 
just  doubts  there  may  be  as  to  the  right  to  sell  imported  goods, 
it  is  clear  that  the  freedom  of  commerce  involves  the  freedom 
of  importation.  The  question  then  remains  to  be  answered: 
to  what  extent  and  under  what  conditions  does  the  right  to 
import  yield  to  state  legislation  /  In  answer  to  this  <iuestion 
the  distinction  has  been  evolved  between  things  which  are  law- 
ful and  proper  articles  of  commerce  and  things  which  are  not. 
**If  the  thing/'  says  Justice  Catron  in  the  License  Cas(»s,  **from 
its  nature  does  not  belong  to  commerce,  or  if  its  condition  from 
putrescence  or  other  cause  is  such,  when  it  is  about  to  enter 
the  state,  that  it  no  longer  belongs  to  commerce,  or  in  other 
words  is  not  a  commercial  article,  then  the  state  power  may 
exclude  its  introduction.  *  *  *  That  which  does  not  be- 
long to  commerce  is  within  the  jurisdiction  of  the  police  power 
of  the  states ;  and  that  which  does  belong  to  commerce  is  within 
the  jurisdiction  of  the  United  States. ' '^-"^ 

It  has  been  admitted  by  the  Supreme  Court  of  the  United 
States  that  a  state  may  exclude  from  its  limits  persons  and  ani- 
mals suffering  from  contagious  or  infectious  diseas(»s,  as  well 
as  convicts,  paupers,  idiots,  or  lunatics,  or  other  persons  liable 
to  become  a  public  charge,^^  and  Congress  has  by  statute 
placf^d  the  transportation  of  nitro-glycerine  entirely  within 
state  control.'*^^  But  not  even  for  the  purpose  of  accomplishing 
an  object  otherwise  legitimate  can  the  state  exclude  what  is  a 
lawful  article  of  connnerce,  for  by  doing  so  it  would  assume 
control  over  interstate  and  foreign  commerce. 

This  doctrine  was  applied  to  the  attempted  exclusion  of  in- 
toxicating liquors  by  a  statute  of  Iowa  and  the  law  was  held 
to  be  unconstitutional.  **It  is  not  an  inspection  law;  it  is  not 
a  quarantine  or  sanitary  law.    It  is  essentially  a  regulation  of 

••••-'186  U.  S.  380.  •"'♦  Maiinil.;il.  ctr.,  K.  Co.  v.  Huron, 

•55  D  How.  r)04,  600.  9.5  U.  8.  46.',. 

3'.  Rev.  St.,  Sec-.  4280. 
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commerce  among  the  states  within  any  definition  heretofore 
jfiven  of  that  term,  or  which  can  be  given;  and  although  its 
motive  and  purpose  are  to  perfect  the  policy>>f  the  state  of 
Iowa  in  protecting  its  citizens  against  the  evils  of  intemper- 
ance, it  is  none  the  less  on  that  account  a  regulation  of  com- 
merce. If  it  had  extended  its  provisions  so  as  to  prohibit  the 
introduction  into  the  state  from  foreign  countries  of  all  impor- 
tations of  intoxicating  liquors  produced  abroad-,  no  one  would 
doubt  the  nature  of  the  provision  as  a  regulation  of  foreign 
commerce.  Its  nature  is  not  changed  by  its  application  to 
commerce  among  the  states. ' '•'^^ 

§  84.  Conflict  between  state  policy  and  freedom  of  com- 
merce.->  There  is  thus  an  apparent  conflict  between  the  com- 
merce power  and  the  police  power  in  which  the  police  power 
must  yield.  Upon  the  contrary  theory  **the  power  to  regulate 
commerce  instead  of  hiding  paramount  over  the  subject  would 
become  subordinate  teethe  slate  police  power;  for  it  is  obvious 
that  the  power  to  determine  the  articles  which  may  be  the 
subject  of  commerce,  and  thus  to  circumscribe  its  scope  an'd 
operation,  is  in  otreet  the  controlling  one.  The  police  power 
would  not  only  ho  a  fornn(la])h*  rival  but  in  its  struggle  must 
necessarily  triumph  over  the  commercial  power  as  the  power 
to  regulate  is  dependent  u])on  the  power  to  fix  and  determine 
upon  the  subjects  to  be  regulated. ''-'^^ 

In  a  majority  of  cases  such  a  conflict  will  not  arise  since  the 
power  of  exclusion  is  not  apt  to  be  exercised  except  against 
persons  and  articles  manifestly  dangerous  and  not  recognised 
as  within  the  protection  of  legitimate  commerce. 

The  statutes  in  connection  with  which  the  Supreme  Court 
has  had  occasion  to  apply  the  idea  of  lawful  articles  of  com- 
merce, have  prohibited  the  sale  and  not  the  importation  of  the 
article,  but  as  the  right  to  sell  in  the  original  package  is 
regarded  as  inseparable  from  the  right  to  import,  they  may  be 
treated  as  if  they  had  prohibited  the  importation  itself. 

There  are  three  cases  which  illustrate  the  operation  of  the 
doctrine :  Plumley  v.  Massachusetts,^^  Schollenberger  v.  Penn- 
sylvania,^^  and  Austin  v.  Tennessee.^'^     The  Supreme  Court 

3«  Bowman  v.  C.  &  X.  W.  R.  Co.,  ss  155  XJ.  S.  461. 

125  U.  S.  465.  30  171  u.  S.  1. 

"  Justice  Catron  in  the  License  *o  179  U.  S.  343. 
Cases,  5  How.  .504,  600. 
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lias  held  that  the  prohibition  of  oleomargarine  made  in  imita- 
tion oi*  semblance  of  butter  prevails  over  the  freedom  of  com- 
merce, but  that  the  freedom  of  commerce  prevails  over  the 
prohibition  of  oleomargarine  not  fraudulently  made,  and  that 
it  will  also  prevail  over  the  prohibition  of  cigarettes.  The 
Supreme  Court  has  in  other  words  sustained  the  exercise  of 
state  police  power  except  when  the  state  overstepped  the  just 
limitations  of  its  power  by  extreme  measures  of  prohibition. 
The  adjudications  regarding  the  right  to  sell  oleomargarine-*^ 
reveal  this  peculiar  difference:  the  federal  power  may  protect 
oleomargarine  as  an  article  of  commerce,  but  does  not  protect 
it  as  property;^-  for  once  a  part  of  the  mass  of  property  in 
the  state  its  sale  may  be  entirely  prohibited,  and  it  may  be 
made  useless  in  the  hands  of  the  owTier.  The  theory  is  evi- 
dently this:  the  police  power  rests  with  the  states  and  the 
14th  Amendment  can  be  relied  upon  to  check  only  a  tiagrant 
abuse  of  that  power;  the  state  determines  what  is  injurious  to 
the  ])eople  and  in  ease  of  doubt  as  to  what  is  a  proper  biLsiness, 
the  I'nited  States  yit»l(ls  to  the  state  as  far  as  domestic  busi- 
n<*ss  is  eoneern(»d.  Coninieree,  however,  is  entrusted  to  the 
regulative  power  of  the  f<Hleral  government,  and  it^  judgment 
US  to  what  is  an  article  of  eonnnerce  is  formed  independently 
I  ot  state  legislation,  and  in  the  absence  of  congressional  legisla- 
Ition  this  judgment  nmst  be  exercised  by  the  Supreme  Court. 
It  is  (juite  conceivable  that  the  Supreme  Court  will  eventually 
protect  property  as  it  now  protects  connueree,  and  will  develop 
and  enforce  just  limitations  of  the  police  power  under  the 
Fourteenth  Amendment:  in  that  event  it  will  not  allow  an 
absolute  prohibition  to  sell  where  it  disallows  an  absolute  pro- 
hibition to  import. 

§  85.  Summary  of  principles.— The  state  may  enact  meas- 
ures for  the  protection  of  safety,  order  and  morals,  though 
affecting  foreign  and  interstate  commerce,  subject  to  the  fol- 
lowing principles: 

1.  Every  measure  of  state  legislation,  however  legitimate 
in  itself,  yields  to  positive  regulation  of  interstate  or  foreign 
commerce  by  Act  of  Congress,  inconsistent  with  such  measure 
or  intended  fully  to  cover  the  same  matter. 

*i  Sc.hollenbcrger  v.  Pennsylvania,  ^-'Tho  Uiiit<vl  StJitfs  now  vieldR  to 
171  V.  S.  1,  and  Powell  v.  Ponnsyl-  tho  states  tho  foiitrol  ovor  importc<l 
vania,   ll.'7  I^.  S.  GTS.  nl.M.marjrnriiH-;  Act  May  S>,  1902. 
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2.  Every  state  measure  is  void  which  in  any  way  discrim- 
inates against  interstate  or  foreign  commerce,  or  against  the 
products  of  other  states  or  countries  by  reason  of  their  foreign 
origin,  unless  the  local  conditions  of  the  place  of  origin  involve 
a  peculiar  danger  of  disease  or  other  harm. 

3.  It  is  within  the  province  of  federal  jurisdiction  to  deter- 
mine whether  some  article  is  a  lawful  article  of  commerce  or 
not;  a  determination  by  the  state  is  not  conclusive.  A  state 
may  not  prohibit  or  restrain  the  importation  of  lawful  articles 
of  commerce,  nor  their  sale,  as  long  as  they  retain  the  char- 
acter of  imports. 

The  decision  in  Leisy  v.  Hardin^ "^  has  shown  how  much  the 
last  one  of  these  three  principles  interferes  with  the  enforce- 
ment by  the  state  of  its  domestic  policy.  That  this  result  is  not 
always  desirable  Congress  itself  has  recognised  by  the  enact- 
ment of  the  Wilson  law  nullifying  this  decision  with  particular 
reference  to  intoxicating  liquors.  The  necessary  effect  of  ham- 
pering the  state  police  power  to  an  undue  extent  will  be  the 
(l«»mand  for  federal  instead  of  state  regulation.  The  efficiency 
of  federal  administration  is  on  the  whole  su]>(»rior  to  that  of 
the  states,  and  in  so  far  as  police  restraint  is  beneficial  its 
imiform  operation  throughout  the  country  is  an  additicmal 
benefit.  In  .so  far,  however,  as  police  restraint  means  inter- 
ference with  the  legitimate  exercise  of  individual  liberty,  its 
centralisation  can  hardly  be  viewed  with  favor.  An  over- 
straining of  the  original  package  doctrine  would  have  hastened 
this  process  of  centralisation,  and  its  partial  relaxation  in 
Plumley  v.  Massachusetts  and  Austin  v.  Tennessee  must  be 
welcomed  as  securing  to  the  states  a  power  which  they  were 
intended  to  retain,  the  unwise  exercise  of  which  will  find  its 
natural  corrective  in  the  more  liberal  policy  of  other  states, 
anfl  the  arbitrary  exercise  of  which  ought  to  be  checked  under 
tho  Fourteenth  Amendment. 

« 135  u.  a.  lou, 


SECOND  PART. 
THE  PUBLIC  WELFARE, 


FIRST:      THK   PRIMARY   80CIAL   INTERESTS:     SAFETY,   ORDER 

AM)    MORALS. 

OIIAPTEK 

TV.     PEACE  AXD  SKCT^RITY  FRO^f  CRHrE. 

V.  SAFETY'  AND  HEALTH. 

VL  PUBLIC  ORDER  AXD  COMFORT. 

Vn.  PUBLIC  MORALS:    (? AMBLING. 

VHL  PLT^LIC  MORALS:    INTOXICATING  LIQUORS. 

IX.  PUBLIC  MORALS:     VICE  AND  BRUTALITY. 

X.  CONTROL  OF  DEPENDENTS. 

SECOND:     ECONOMIC  INTERESTS. 

XL  PROTECTION  AGAINST  FRAUD. 

XIL  PROTECTION  OF  DEBTORS. 

XIII.  PROTECTION  OF  LABORERS. 

XIV.  COMBINATIONS  OF  LABORERS. 

XV.     COMBINATIONS  OF  CAPITAL:    RESTRAINT  OF  TRADE, 
MANIPULATION    OF    PRICES,    AND    TRUSTS    AND 
MONOPOLIES. 
X^^.     CORPORATIONS. 
XVII.     7-^REEDOM  OF  PROPERTY.     PERPETUITIES. 
XVnr.     BUSINESS  AITECTED  WITH   A   PUBLIC  INTEREST. 
XIX.     QUALIFIED  PROPERTY. 
XX.     rOMPTXSORY  BENEFITS, 


M 


SECOND  PART. 

THE    PUBLIC    WELFARE 

FIRST.     THE  PRIMARY  SOCIAL  INTERESTS:     SAFETY, 
ORDER  AND  MORALS. 


CHAPTER   IV. 
PEACE  AND  SEOUBITT  FBOM  CBIME. 

§  86.  Police  patrol  and  general  vigilance.— The  first  and 
most  essential  requirement  of  life  in  c.  civilised  eomlnunity  is 
j)r<>tection  from  crime  and  open  force  and  violence.  The  crim- 
inal law  deals  with  offenses  after  they  have*  been  committed, 
the  [>oIice  [lower  aims  to  prevent  them.  The  activity  of  th(» 
police  for  the  ])revention  of  crime  is  partly  such  as  needs  no 
s|»ecial  Icijal  authority:  so  the  patrollinfr  of  streets,  the  j^eneral 
supt'pvisicm  ot*  known  criminals,  or  suspected  persons  or  re- 
sorts, hy  watchinj^  them,  keeping  track  of  movements,  etc., 
ill  so  far  as  all  this  can  be  done  without  infrinpfinpj  upon 
personal  liberty.'  Amonj^  proprietary  functions  the  lighting 
of  streets  furnishes  protection  against  crime.^ 


I  Bee  Rules  and  Regulations  of 
Chicago  Police  Department,  Duties  of 
Patrolmen;  149:  chief  duty  to  pre- 
wnt  crime;  to  examine  every  part 
oi*  his  post;  vigilantly  watrli  every 
<leju-ription  of  person  passing  his 
way;  151:  to  prevent  commission  of 
any  assault  or  broach  of  peare;  l.^'J: 
to  render  by  his  vigilance  commis- 
won  of  crime  extremely  difficult; 
153:  to  ac^iuire  knowledge  of  inhab- 
itants in  his  post;  154:  to  inspect 
^^^efulIy  every  part  of  his  post ; 
lijfi:  to  examine  in  night  time  doors 
iind  low  windows;  157:  to  fix  in  his 
wind  persons  he  frequently  meets  at 
niifht,  and  endeavor  to  ascertain  their 
Mimes  and  residences;  loft:  to 
rtriftly  watch  the  c(mdu«*t  of  all  per- 


sons of  known  bad  character;  159: 
to  report  policy  dealers,  gamblers,  re- 
ceivers of  stolen  property  and  houses 
of  bad  repute,  and  also  suspicions  as 
to  such;  \&2:  to  carefully  watch  dis- 
oiderly  houses  and  observe  by  whom 
they  are  frt^quented;  163:  to  notice 
suspicious  vehicles  at  night;  165:  to 
report  lamps  not  lit;  169:  to  con- 
stantly patrol  his  post;  171:  to  pay 
attention  to  public  houses  and  drink- 
ing places,  and  report  violation  of 
oidinances;  172:  if  he  observes  in 
the  street  anything  likely  to  produce 
danger  or  public  incciivenience,  or 
anything  peculiar  or  offensive,  to  re- 
port and  if  possible  to  ri'move  the 
same. 

-See  statute  of  Winchester  1285, 
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Leaviii<r  aside  those  forms  of  prevention,  the  police  power 
•Mther  represses  directly  erirne  or  violation  of  peace  attempted 
to  ]>e  eominitted  or  in  th(»  course  of  commission,  or  it  deals 
by  restrictive  measures  with  conditions  which  tend  to  favor 
the  commission  of  crime,  or  to  render  its  detection  diflficnlt. 

COERCIVt:   MEASURES   TO   PREVENT     IMMINENT     OFFENSES. 

§§  87-89. 

S  87.  Arrest.— The  power  to  deal  with  the  present  or  immi- 
nent commission  of  felony  or  breach  of  the  ])eace  is  so  mani- 
festly nc(»cssary  as  to  be  a  matter  of  common  law.  Public  au- 
thority is  foi"  this  purpose  vested  not  merely  in  every  peace 
officer,  but  in  every  ])rivate  individual.-*  From  the  nature  of 
the  case,  an  arrest  under  such  circumstanc(»s  must  be  made 
without  warrant,  and  such  an  arrest  is  le<2:al.  The  constitutions 
do  not  forbid  arn^st  without  warrant.  They  merely  prescribe 
s])ccial  saf(»«j:uards  for  the  issue  of  warrants  in  order  to  do 
away  with  th(»  former  practice  of  preneral  warrants.** 

There  is  authority  for  sayinj^  that  private  persons  may  arrest 
to  prevent  any  misdemeanor  committed  in  their  presence,*^  but 
it  is  probably  saf(»r  to  confine  the  common  law  ri^ht  to  felonies 
and  breaches  of  the  pea<»(\  By  statute  the  right  has  been  ex- 
tended, so  in  England  a  person  doinjr  malicious  injury  to 
]»n>pcrty  may  be  arrested  by  the  owner  or  any  person  author- 
ised by  him,*'  and  any  one  may  arrest  any  person  found  eoni- 
mittint?  an  indictable  oflVnsc  between  9  p.  m.  and  6  a.  m.*^ 
There  are  American  statutc^s  authorising  every  private  person 
to  make  arrests  for  any  crime  or  criminal  offense  e<mimitte<l 
in  his  presence,^  but  they  pro])ably  ap])ly  only  to  such  misde- 
meanors as  cannot  be  stoj)ped  or  redressed  except  by  immediate 
arrest.'*  Where  the  offense  is  merely  some  contravention  to 
publie  ])olicy,  a  power  of  arrest  vested  in  any  private  person 
would  probably  be  unconstitutional  under  the  prohibition  of 
unreasonable  seizures."* 

<h.  o,  as  to  onlarjring  hip^hvvays  and  •'  Rishop     Now     Crim.     Proc.,     I, 

iMiioviii^    bushes    wlioro     moii     may  §§    169-170,  ospecially  Note  3. 

lurk.  «  24  and  25  Vic,  ch.  97,  §  61. 

•■:  Bishop  New  Criniinal  Pro<-cdure,  '  ]4  and  li)  Vic,  oh,  19,  §  11. 

I.  §§166-183.  «N.  Y.  Code  Crim.  Proc,  §  183; 

4  Williams   v.   State   44   Ala.   41;  HI.  Crim.  Code,  §  342. 

Kohan  v.  Sawir,  .1  Ciish.  281  ;  North  '•  North  v.  People,  139  111.  81. 

V.  People,  139  111.  81.  lo  North  v.  People,  139  lU.  81. 
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§  88.  Suppression  of  riot.— Special  powers  of  summary  re- 
pression are  g^iveu  by  statute  in  case  of  imlawful  assemblies 
and  riots.' 1  The  statute  of  Illinois  makes  killing  in  the  suppres- 
sion of  a  riot  justifiable,  as  follows  :^2  **if  i^  the  efforts  made 
as  aforesaid  to  suppress  such  assembly  and  to  arrest  and  secun* 
the  persons  composing  it,  who  refuse  to  disperse,  though  the 
nmiiber  remaining  is  less  than  twelve,  any  such  persons,  or 
any  persons  present  as  spectators,  or  otherwise,  are  killed  or 
wounded,  said  magistrates  and  officers,  and  persons  acting  with 
them  by  their  order,  shall  be  held  guiltless  and  justified  in 
law."  The  law  in  Massachusetts  is  practically  the  same.'-*  The 
common  law  rule  is  more  cautiously  expressed  by  Mr.  Bishop  as 
follows:  '*If  rioters  and  other  like  offenders  stand  their 
j,Tound,  and  only  by  killing  them  can  the  disorder  be  sup- 
l)ressed,  they  who  do  it  Jire  justified."'  *  Th(»  law  in  New  York 
provides:  ** Every  endeavor  nmst  be  used,  ])()th  by  the  magis- 
trates and  civil  officers,  and  by  the  officer  commanding  the 
troops,  which  can  be  made  consistently  with  the  j>reservation 
of  life  to  induce  or  force  the  rioters  to  disperse,  before  an 
attack  is  made  upon  them  by  which  their  lives  may  be  en- 
dangered."*'* 

§89.  Security  of  the  peace.— Where  a  person  threatens  to 
commit  a  crime  or  breach  of  the  peace,  he  may  be  rec^uired 
to  give  security  of  the  peace.  The  law  as  stated  by  Black- 
stone***  may  be  traced  back  to  the  creation  of  the  office  of 
justice  of  the  peace  and  is  substantially  in  force  at  the  present 
time,  being  embodied  in  the  criminal  codes  of  many  states.^' 
The  proceeding  generally  falls  within  the  jurisdiction  of  any 
judge  or  justice  of  the  peace,  and  may  be  instituted  by  him 
ex  officio,  if  the  threat  is  made*  in  his  presence,  otherwise  upon 
the  sw^orn  application  of  the  person  threatened  showing  the 
danger  of  the  crime  (articles  of  the  peace).  A  warrant  is 
thereupon  issued  and  the  accused  ai)prehended  and  exaniin(»d : 

11  Stephen  Hist.  ('rim.  Law,  1,  (Laws  1887,  eh.  765,  Revised  Laws, 
200-206;  Blackstone,  IV,   142-143.         <-h.  100,  §39). 

12  Criminal  Code,  255.  i-»  Xew   Crimiual  Law,  11,  655,  4; 
"Bev.  Laws,  ch.  211,   §6.     Mas-     Pond   v.   People,   8   Mich.   150    (dic- 

■tehmietts  also  authorises  municipal     turn). 

authorities   to   forbid    the    sale    of         'sCode  Crim.  Proc,  §  114. 
liquor  in  <-ases  nf  riot  or  j^^reat  pub-         i"  IV.  251-255. 
iir  fxriTeiiMMit    for  u  poriod   not    r\-         ^"  Mass.  Rev.  Laws,  ch.  216;   New 
ceeding  three  days  at  any  one  time     York    ("'ode   Crini.    Proc,    §§    84-99; 

Illinois  Trim.  Code,  Div.  V. 
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if  iluTc  appi'ars  to  ])e  dan^(»r  of  his  eoiiimittiii<r  the  crime,  he 
is  reiiuinnl  to  (Mitcr  into  a  recognizance,  with  sufficient  surety, 
to  keep  the  peace  either  generally  or  towards  the  person  threat- 
ened, for  a  time  specified  in  the  recognizance;  and  upon  his 
violating  the  stipulation  the  undertaking  may  be  enforced. 
While  the  proceeding  for  this  i>urpose  is  had  ])efore  a  judge  or 
justice  of  the  peace,  it  is  not  in  the  nature  of  a  criminal  prose- 
cution, the  machujery  of  the  courts  being  here  used  for  the 
purpose  of  police  restraint:  therefore  the  rule  against  double 
jeopardy  does  not  apply.*** 

§  90.  Concealed  weapons.— Of  the  ccmditions  tending  to 
facilitate  the  commission  of  crime,  th(»  carrying  of  weapons 
should  first  Ix*  mentioned.  As  it  is  not  customary  in  civilised 
ctnnmunitit's  to  carry  weapons  alxuit  the  person,  tin*  habit  of 
doing  so  may  b(^  regarded  to  some  extent  as  an  indication  of 
biwlessn(»ssJ"  The  police  power  is  licre  however  confronted 
by  a  constitutional  right.  Th(»  Second  Amendment  of  the 
Federal  Constituti(»n  says:  **A  well  regulated  militia  being 
necessary  to  the  security  (»f  a  free  state,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed.''  Provisions 
of  tiie  same  import  are  Found  in  most  state  constitutions,  the 
purpose  of  seH'-dei'ence  ])eing  in  some  cases  added  to  that  of 
tiie  common  defence.  This  constitutional  guaranty  has  not 
preventc^d  the  very  general  tMuictment  of  statutes  forbidding 
the  carrying  of  concealed  weapons,  and  the  possession  or  ust» 
of  certain  deadly  weapons  not  generally  used  for  legitimate 
purposes,  such  as  metallic  knuckles  or  dynamite  bombs,^**  or 

1**  State  V.  Vankirk,  27  Ind.  121.  of  the  peace  is  held  to  justify  the 

i»  See  Nortli  V.  People,  i:UUn.  Si.  prohibition    of    parades    with    nnns, 

It  has,  ho\vev(»r,  been  held  in  Florida  although  the  arms  are  so  fixed  tliat 

that  carrying  <-on(:ealed   weapons  in  they     cannot     discharge     a     missile, 

a   "quiet    and     peaceable    manner"  "The  men  who  carried  these  weap- 

does  not  tend  toward  a  breach  of  the  ons  could  not  actually  fire  them,  hut 

peace    so    as    to    justify    an    arrest  it  would  ]>e  generally  supposed  that 

Avithout    warrant,  and  this  although  they  could.     With   the  exception  of 

the  weapon   had  just   been  used   for  being  actually  shot  down,  all  the  evils 

an   assault,      ft    was   therefore   held  which  the  statute  intended  to  remedy 

that  the  act  of  the  person  arrested  still  exist  in  the  parade  in  which  the 

io  killing  the  officer  did  not  consti-  defendant    t<»ok    part.*'      Common- 

tute  murder   (Roberson  v.  State,  42  wealtli  v.  .Murphy,  166  Mass.  171. 
Fla.   233,   2.S  Sou.   424,  .■)2  L.   K.   A.  -"  Illinois  Trim,  rode,  §5  54a,  54d: 

751).   In  Massachusetts},  on -the  other  X.  Y.  Penal  Code,  §  410. 
hand,  the  power  to  prevent  breachefs 
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the  carrying  of  arms  in  a  threatening  iin^ner.-^  The  constitu- 
tionality of  this  legislation  has  been  urineld  from  an  early  date 
in  the  states  in  which  it  has  been  questioned. 22  In  Kentucky 
it  was  declared  unconstitutional,^^  but  expressly  authorised 
)>y  subsequent  constitutional  amendment.^-*  We  find  here  an 
application  of  the  general  principle  that  constitutional  rights 
iiuist  if  possible  be  so  interpreted  as  not  to  conflict  with  th(» 
requirements  of  peace,  order  and  security,  and  that  regulations 
manifestly  demanded  by  these  requirements  are  valid,  pro- 
vided they  do  not  nullify  the  constitutional  right  or  materially 
embarrass  its  exercise. 

§  91.  Military  organisations.— In  a  number  of  states  the  law 
forbids  any  body  of  men,  other  than  the  regularly  organised 
militia  and  the  United  States  troops,  to  associate  themselves 
together  as  a  military  company  or  organisation,  or  to  drill  or 
parade  with  arms,  without  the  license  of  the  governor.^*'^  This 
provision  has  b(»en  upheld  in  Illinois-**  and  in  Massachusetts,-' 
while  the*  Supreme  Court  of  the  I'nited  States  has  held  thai 
the  federal  constituticm  applies  in  this  matter  only  to  federal 
legislation  and  therefore  does  not  control  th(^  action  of  the 
states.*-^^  The  existence  of  uncontrolled  military  organisations, 
while  perhaps  not  an  encouragement  to  the  commission  of 
crime,  may  yet  constitute  a  serious  menace  to  the  public  peace 
and  an  obstacle  to  the  orderly  anBteffectual  enforcement  of 
the  law.    As  such  it  would  afford  a  very  legitimate  ground  for 

21  state   V.   Hogan,   63   Ohio    St.  25  IlJinois  MiJitary  and  Naval  Code 

202,  58  N.  E.  572.  1899,  XI,  §  2.    'Mt  shall  not  be  law- 

23 State  V.  Mitchell,  3  Blackf.  Tnd.  ful  for  any  body  of  men  whatever 

229;  State  v.  Reid,  1  Ala.  612,  1840;  other   than     the     regular     organised 

Xunes    V.    State,    1    Oa.    243,    1846;  militia     *     *     *     to  associate  them- 

Statc  V.  Chandler,  5  La.   Ann.  489,  hoIvcs  together  as  a  military  company 

1860;    Haile  v.   State,   38   Ark.   564,  or  organisation  or  to  drill  or  parade 

1882.  with  arms  in  this  state  except   that 

-a  Bliss   V.   Commonwealth,   2    Lit-  permission    may   be   granted    by   the 

tell  (Ky.)  90.  governor,    etc.'*      Mass.    Rev.    Laws, 

?4  Const     1891,    §    1.    No    7.   enn-  ^h    16.  §  UT:  N.  Y.  Military  Code, 

mersting     among      the     inalienable  §  17'. 

rights:  the  right  to  bear  arms  in  do-  -c  Duzno   v.   People,   94  111.   120, 

fense  of  themselves  and  of  the  state,  1879. 

rabject  to  the  power  of  the  general  -^  Commonwealth  v.  Murphy,  160 

.-tfsembly    to    enact    laws   to    pr*»vent  Mass.  171,  32  L.  K.  A.  60<i. 

]»crsons     from     carrying     com-ealod  "-^Pressor   v.   Illinois,    116    V.   S. 

w  Papons.  2 ')•_',  1886. 
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restrictive  police  regulation,  in  the  absence  of  any  positive  con- 
stitutional right,  and  since  in  Illinois  the  constitution  is  silent 
as  to  the  right  to  bear  arms,  the  decision  rendered  in  that  state 
can  be  questioned  only  on  the  ground  that  contrary  to-*4i^doc- 
trine  prevailing  in  the  same  jurisdiction,  it  sanctions  the  del\ja- 
tion  of  a  discretion  unregulated  by  law  to  an  executive  officer, 
and  thus  violates  the  principle  of  equality.^"  The  Supreme 
Court  of  Illinois  has  however  also  expressed  the  opinion  that  the 
right  to  bear  arms  is  not  even  remotely  involved  in  the  question 
of  the  validity  of  police  regulations  regarding  military  com- 
panies,-^'* and  the  United  States  Supreme  Court  has  expressed 
itself  to  the  same  effect. '^*  And  the  same  view  was  necessary 
to  support  the  decision  in  Massachusetts,  where  the  right  to 
bear  arms  is  recognised  by  the  constitution.  The  court  says 
that  the  right  to  keep  and  bear  arms  for  the  common  defence 
does  not  include  the  right  to  associate  together  as  a  military 
organisation  or  to  drill  and  parade  in  cities  and  towns.  This 
may  be  conceded  to  be  true  as  far  as  parading  on  the  streets 
is  concerned ;  but  the  principle  is  stated  in  a  broader  form,  as 
applying  to  military  organisation  in  general.  The  constitu- 
tional right  is  thus  recognised  merely  as  an  individual  right. 
The  prevailing  doctrine  seems  to  be  that  the  constitutional 
recognition  of  the  militia  implies  a  limitation  upon  the  right 
of  military  association  in  other  and  more  irregular  forms.  It 
is  clear  that  if  the  state  pays  in  whole  or  in  part  the  expense 
of  arming  and  drilling  the  militia,  and  of  erecting  armories, 
it  must  have  power  to  control  its  size,  and  this  again  implies 
some  power  of  selection.  There  cannot  in  other  words  be  an 
indiscriminate  right  to  join  the  militia.  As  a  matter  of  fact 
the  statutory  maximum  number  of  the  state  militias  will  gen- 
erally be  found  to  accommodate  only  a  small  fraction  of  the 
male  adult  population.  But  this  necessary  power  of  selection 
may  still  be  controlled  by  law  and  should  be  so  exercised  as 

-^»  §  643  infra.  commaud   by   the  United   States   or 

,no*'This   section    f  forbidding   or-  state  shall   be  permitted   to   parade 

ganisation    and    drilling    without    1i-  with  arms  in  populous  communities 

i-ense]   has  no  ]>earing  whatever  on  is   a   matter   within    the   regulation 

tliat  right,  whatever  it  may  be,  and  and  subject  to  the  police  power  of 

we  will  enter  upon  no  discussion  of  the  state.*'   Dunne  v.  People,  04  111. 

that  question.       Whether  bodies  of  120. 

men    with    military   organisation    or         •*•»  Prcsser   v.    Illinois,    116    U.    8, 

othorwiso    under    no    discipline    or  2n2. 
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to  make  arbitrary  discrimination  impossible/*-  Is  the  **  security 
of  the  free  st^te"  consistent  with  the  absolute  power  of  the 
executive  to  control  the  constitution  of  the  militia?  It  would 
seem  to  be  far  more  consonant  with  the  principle  of  equality 
to  allow  the  rijrht  of  military  association  to  all,  subject  to  such 
rpjrulations  as  to  prevent  danjjer  to  public  peace  and  order, 
and  to  secure  the  uniformity  and  efficiency  required  for  public 
service-  The  claim  that  a  body  of  men  cannot  be  safely  en- 
trusted with  the  privilege  of  military  organisation-^**  should  be 
established  in  accordance  with  definite  principles  of  law. 

§92.  Bodies  of  armed  men  (Pinkerton  men).^^— A  some- 
what i)f»culiar  form  of  military  organisation  is  presented  by 
the  existence  of  bodies  of  armed  men  used  for  the  protection 
of  property  in  times  of  disorder  and  especially  during  labor 
troubles.  Leprislation  has  beiMi  enacted  in  a  number  of  states 
directed  aprainst  the  ])ra(*tice  of  lettinj?  out  and  employing  such 
arme<l  forces.  Thus  Wisconsin  forbids  the  employment  of 
bodies  of  armed  men  to  act  as  militiamen,  policemen  or  peace 
officers  who  are  not  duly  authorised  as  such  under  the  laws  of 
the  state. ^^  Illinois  f(»rbi(ls  private  detectives  to  assume  to  act 
as  oflicors  of  the  law.**^*^  Minnesota  forbids  the  keeping  of  pri- 
vate detective  offices  for  the  purpose  of  letting  out  armed  men 
for  hire.3^  ^lassachusetts,-***  Texas,**^  and  West  Virginia^^  for- 
bid the  employment  of  non-residents  for  that  purpose,  and  New 
York,-*^  Pennsylvania*^  and  Illinois^^  provide  that  no  non- 
residents shall  be  employed  for  police  duty  by  the  sheriff.  The 
constitution  of  Idaho^^  provides  *'No  armed  police  force,  or 
detective  agency,  or  armed  body  of  men,  shall  ever  be  brought 
into  this  state  for  the  suppression  of  domestic  violence  except 
upon  application  of  the  legislature,  or  th(*  executive  when  the 
lejrislature  cannot  be  convened.'' 

There  is  no  doubt  that  the  state  may  exclude  non-residents 
from  being  vested  with  official  powers  under  its  laws.     The 

'■-The  Supreme  Court   of  Massa-  ■*"  Criminal  Code,  S  256q. 

•  huaetts    states    expressly    that    dis-  '^t  General  St.  1894,  S  6960. 

(■rimination    in    this    matter    is    not  -"^'Bov.  Laws,  ch.  108,  §11. 

open  to  constitutional  objections.  s^Laws  1893,  ch.  104. 

33  In  Illinois  the  license  was  re-  *o  Laws  1893,  ch.  42. 

fiiaed  as  anarchist  association.  *i  Lawn  1892,  ch.  272. 

^♦Industrial    CommisHion    Report,  *2  Purdon 's  Digest,  1895,  p.  169. 

V,  142-147.  *'JAct  June  19,  1893. 

"I^ws   1893,  ch.   163.  **  Art.  14,  §  6. 
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(ILserimination  against  non-residents  in  the  employment  of 
armed  bodies  of  men  not  vested  with  any  ofificial  authority, 
might  conceivably  raise  a  federal  question  which,  however, 
has  not  as  yet  been  passed  upon  by  the  courts.^^  Apart  from 
such  discrimination  it  seems  clear  that  the  state  may  prohibit 
the  use  of  organised  bodies  for  the  protection  of  property  ;i 
for  the  natural  right  of  self-defence  must  not  be  extended  to 
sanction  private  warfare,  or  to  supersede  the  proper  and  ex- 
clusive functions  of  the  regularly  constituted  public  authorities. 
A  precedent  for  this  legislation  may  l)e  found  in  the  English 
statutes  of  liveries  directed  against  the  maintenance  of  bodies 
of  armed  retainers  by  the  lords  and  barons.^^ 

;$  93.  Restraints  upon  business  and  upon  particular  deal- 
ings.—Certain  classes  of  business  may  be  placed  under  special 
<*()ntrol  because  they  furnish  facilities  for  the  commission  of 
crim<»s  or  for  their  concealment.  Crimes  may  to  some  extent 
be  prevented  by  pr()p<»rly  restricting  the  sale  of  weapons,  poi- 
sons or  explosives;  and  their  detection  may  i>e  facilitated  by 
a  strict  supervision  of  these  trades.  The  law  may,  th(*refore, 
forbid  the  sal*'  of  poisons  except  upon  responsible  prescrip- 
tions; and  it  may  rf^cjuire  the  keeping  of  registei-s  showing 
vxf-ry  sale  of  wt^apons,  with  the  name  of  the  purchaser.-**  As 
stolen  goods  usually  find  their  way  into  the  hands  of  pawn- 
brokers or  dealers  in  second-hand  goods,  these  trades  may  be 
kept  under  control  by  the  requirement  of  a  license,  by  demand- 
ing reports  and  authorising  inspection.^^ 

The  prevention  or  detection  of  crime  may  also  justify  re- 
straints upon  transactions  apart  from  regular  trades.  The 
great  facility  with  which  the  theft  of  cotton  in  the  seed  may  . 
be  concealed  led  the  legislature  of  North  Carolina  to  make  it 
a  misdemeanor,  first,  to  sell  small  quantities  of  such  cotton  be- 
tween sunset  and  sunrise ;  then  to  make  any  such  sale  without 
writing  and  without  docketing  the  receipt  for  the  purchase 
price  with  the  justice  of  the  peace.     The  statute  was  upheld 

*5  See  Report  of  Industrial  Com-  111.  291, 1884    In  France,  under  Art. 

mission,  V,  p.  144;  §  710,  infra.  1547  of  the  Forest  Code,  establish 

*c  Stephen  Hist.  Crim.  Law,  III,  ments  for  the  working  of  wood  may 

226-228.  not  be  carried  on  within  500  meters 

1'  Illinois   Crim.   Co<le,   §   54   b,   <•,  of  :i  forest  without  Hpcdal  adminis- 

h— n.,  (>.'5.  trative  permit,  Ihe  purpose  being  to 

^'^Griiijcl  Ka])i«lR  v.  Brandy,  lOo  reduce  the  danger  of  thefts  of  wood. 
Mich.  (i7();  Launder  v.  Chicago,  111 
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as  a  legitimate  police  regulation.^"  Such  regulations  for  the 
pravention  of  theft  are  to  be  found  in  the  old  Anglo-Saxon 
laws.**^ 

§94-  Criminal  character.— -The  attitude  of  modern  social 
science  toward  the  graver  crimes  against  person  and  property 
is  that  their  commission  is  in  most  cases  attributable  to  heredi- 
tary causes  or  social  conditions  which  j)roduce  degeneracy  and 
criminality.  The  attitude  of  the  law  is  that  the  commission 
of  each  oft'ense  involves  a  distinct  moral  responsibility  of  the 
individual,  which  demands  and  justifies  the  infliction  of  pun- 
ishment. The  law  must  deal  primarily  with  acts  and  not  with 
dispositions,  and  its  restrictive  measures  for  the  protection 
against  crime  must  apply  to  all  persons  alike.  In  the  absence* 
(►f  a  well  defined  mental  disease  it  cannot  stamp  character  as 
criminal  irresp<M5tivc  of  the  commission  of  specific  acts,  aii<l 
place  persons  aliected  with  such  character  imder  special  con- 
trol or  disability. 

§96.  Reputation.— The  same  must  be  true  of  character  in 
the  sense  of  reputation.  Blackstone*  refers  to  a  statute  of 
Kdward  III,  empow(»ring  justices  of  the  peace*  to  bind  over  to 
the  good  behavior  towards  the*  King  and  his  people,  nil  them 
that  be  not  of  good  fame;  and  these  include  not  only  persons 
SLTuilty  of  distinct  acts  of  disorderly  conduct,  hut  also  such  as 
keep  suspicious  com])any,  or  are  reported  to  be  pilferous  or 
robbers,  such  as  sleep  in  the  day  and  wake  in  the  night, 
the  putative  fathers  of  baatgj^  **and  other  persons  whose 
msbehavior  may  reasonabl^Sring  them  within  the  general 
vords  of  the  statute  as  persons  not  of  good  fame:  an  expres- 
sion, it  must  be  owned,  of  so  great  latitude  as  to  h^ave  much 
to  be  determined  by  the  discretion  of  the  magistrate  himself.'  - 

This  does  not  appear  to  be  the  conimem  law  in  this  country, 

<••»  State  V.  Moore,   104   N.  C.  714,  ■•*»  Stiibbs'   Seletit   Charters,   p.   72, 

1H89;    also  Davis  v.   State,   (58   Ala.  eh.  6. 

'>8, 1880,  cited  with  approval  in  Budd  i  IV,  p.  256. 

\.  New  York,  143  U.  S.  517.     Ala-  ^  Gneist    Self -Government,    §    46, 

baraa  forbids  the  sale  of  cotton  in  says  of  this  legislation  that  if  ad- 

the   seed    in    certain    counties   alto-  ministered    by    other    officers    than 

jjether,    except    on    legal   process   or  English    justices    of    the    peace    it 

under   mortgages  or  in    payment   of  might    be    nbused    for   an    alarming 

rent,  cotton  in  that  form  being  hoh]  exorcise  of  arbitrary  power, 
iidt    to    be   ill    a    vemliblo    condition. 
Mangan  v.  State,  76  Ala.  60. 
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but  some  of  the  states  have  adopted  similar  letrislation.  Coii- 
gress  by  act  of  July  29,  1892,  amended  July  8.  1898,  applying 
to  the  District  of  Columbia,  authorised  the  punishment  by  a 
fine  or  the  binding  over  to  good  behavior,  of  specific  categories 
of  persons,  including  ** suspicious  i)ersons/'  The  Court  of 
Appeals  of  the  District  of  Columbia  declared  the  conviction  of 
a  person  merely  on  the  ground  that  he  was  a  suspicious  person 
to  be  void,  the  provision  of  the  act  in  this  respect  violating 
the  Fourth  and  Eighth  Amendments  of  the  federal  constitution. 
**Mere  suspicion  is  no  evidence  of  crime  of  any  particular  kind, 
and  it  forms  no  element  in  the  constitution  of  a  crime."  A 
charge  of  g(»neral  suspicion  is  incapable  of  being  met.  Even 
if  reputation  could  be  r(»garded  as  an  element  in  th(»  legitimate 
offense,  it  would  not  justify  the  goverinuent  in  treating  the 
party  having  such  reputation  as  a  criminal.  The  prisoner  was 
therefore*  <lischarged  on  hdbras  corpus.'-' 

§  96.  Known  thieves.— Some  states,  however,  recognise  the 
power  of  punishing  ** known  thieves,"  l)y  which  must  be  un- 
derstood persons  having  the  character  or  reputation  of  thieves. 
While  the  character  may  be  ]>r()ved  by  showing  specific  acts, 
the  punishment  is  not  for  these  acts  but  for  the  gem»ral  conduct 
which  they  indicate,  and  a  conviction  may  under  the  provisions 
of  some  statutes  be  based  on  evidence  of  reputation.-*  The 
Supreme  Court  of  Ohio  said  in  a  case  upholding  this  power: 
**It  is  a  mistake  to  suppose  that  ollenses  must  be  confined  to 
specific  acts  of  commission  or  omission.  A  general  course  of 
conduct  or  mode  of  life  which  is  prejudicial  to  the  public  wel- 
fare may  likewise  be  ])rohibited  and  punished  as  an  offense.  • 
•  *  The  offense  consists  not  in  particular  acts  but  in  the  mode 
of  life,  the  habits  and  practices  of  the  accused  in  respect  to  the 
character  or  traits  which  it  is  the  object  of  the  statute  creating 
the  offense  to  suppress.''"'     The  better  doctrine  is  that  a  con- 

•»  Stoutenburgh  v.  Krazier,  16  App.  the  known  oharai'ter  of  the  pcKson. 

O.   C.    229,   4S    L.    R.- A.    220.        In  For     peculiar     interpretation     of    a 

England    muler    tlie     Preventioii     of  statute      discriminating     apparently 

Crimes   Act,    1871,    §    lo,   suspected  upon    the   basis   of    reputation,    see 

persons    frequenting    public    places  State  v.   Workman,  35  W.  Va,  367, 

with  intent  to  commit  felony  may  be  14  L.  R.  A.  600. 

punished,  and  the  intent  to  commit  *  World  v.  State,  50  Md.  49,  1878. 

the  felony  need  not  be  proved  by  evi-  •'^  Morgan  v.  Xolto,  '.\7  Ohio  St.  23, 

dence  of  specific   .•wts.   I»nt    ni;iy   1)'«  1.S7S. 
made  to  nppear  to   the  <ourt    from 
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viction  can  be  based  only  on  the  i)roof  of  specific  acts^  and 
that  notoriety  cannot  create  a  presumption  of  guiltJ  ^ 

§  97.  Vagrancy,  vagabondage,  and  criminal  idleness.— A  re- 
markable case  of  an  appnrent  nM'Oixnition  of  a  ex)ndition  of  • 
criminality  is  presented  by  th«*  li^jrislntion  aj^ainst  vagrancy, 
vaffabondajre,  and  criminal  idleness.  This  lejrislation,  in  Eng- 
land, goes  back  to  the  time  of  Kdward  111.,  and  was  firmly 
established  at  the  beginniiig  of  our  irovernment.  Vagrancy  and 
vagabondage  inehide  many  distinctly  illegal  acts  violating  pub- 
lic order  or  moralitv;  especially  begging  on  the  streets,  and 
night  walKing  on  we  ]>art  of  |2rostitntes.  may  be  regarded 
clearly  as  offensive  and  disorderly  conduct  in  public  places. 
But  the  statutes  also  punisli  acts  which  in  themselves  appear 
innocent,  as  loitering  about  public  places,  etc.,  when  done  by 
persons  of  a  certain  description.  So  the  Illinois  statute  declares 
to  be  vagabonds  all  persons  *  *  *  **who  are  habitually 
neglectful  of  their  employnn^nt  or  their  calling,  and  do  not 
lawfully  provide  for  themselves,  or  for  the  su})port  of  their 
families:  and  all  persons  who  arc  idle  and  dissobite  and  who 
neglect  all  lawful  business,  and  who  habitually  mis-spend  their 
time  by  frequenting  houses  of  ill-fame,  gaming  houses  or 
tipplmg  shops;  all  i)ersons  lodging  in  or  found  in  the  night- 
time in  out-houses,  sheds,  barns  or  unoccupied  buildings  or 
lodging  in  the  open  air,  and  not  giving  a  good  account  of 
themselves;  and  all  persons  who  are  known  to  be  thieves, 
l)urglars  or  pickpockets,  either  by  their  own  confession  or 
titherwise,  or  by  having  been  convicted  of  larceny,  burglary, 
<)r  other  crime  against  the  laws  of  the  state,  punishable  by 
imprisonment  in  the  state  j)rison,  or  in  a  house  of  correction  of 
any  city,  and  having  no  lawful  means  of  support,  are  habitually 
found  j)rowling  around  any  steamboat  landing,  railroad  depot, 
banking  institution,  broker's  office,  place  of  public  amusement, 
auction  room,  store,  sliop  or  crowded  thoroughfare,  car  or  omni- 
bus, or  at  any  public  gathering  or  assembly,  or  lounging  about 

«So  a  person  cannot  be  convicted  professional  thief;  Byers  v.  Com.  42 

an  a  common  gambler  without  proof  Pa.  St.  89. 

of  acts  of  gambling;  Oom.  v.  Hop-         estate  v.  Boswick,   13  R.  I.  211, 

kins,  2  Dana,  418;   in  Pennsylvania  ji    lending    (^ase    upon    the    subject, 

it  was  said  that  the  offense  consists  See   also:    Biiell    v.    State,    45   Ark. 

ii  frequenting  places   for  unlawful  3.?6,  '*any  person  whose  known  char- 

pnrposes,  not  in  being  a  reputed  or  peter  is  that  of  a  prostitute." 
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any  court  room,  private  dwelling  houses  or  out-houses,  or  are 
found  in  any  house  of  ill-fame,  gambling:  house,  or  tippling 
shop/*^  The  offense  of  criminal  idleness  is  very  similar  in 
character.^ 

§  98.  Vagrancy  not  a  status  of  dependence.— A  peculiar  view 
of  the  law  of  vaj^raiiey  was  taken  in  sohk*  (Nirlier  cases.  A 
statute  of  Maine  authorised  any  two  or  more  t)verseers  to  com- 
mit to  the  workhous<»  *  •  *  **A11  persons  able  of  body  to 
work,  and  not  havinjj:  estate  or  nutans  otherwise  to  maintain 
themselves  who  refuse  or  nejrleet  so  to  do,  living  a  dissolute 
or  va*rrant  life  and  exereisinji:  no  lawful  calling  or  biLsiness 
suiReient  to  gain  an  honest  livelihood/'  A  prostitute  was  com- 
mitted under  this  authority  and  appli<Hl  for  habeas  corpus. 
The  court  admilted  that  the  overseers  had  no  criminal  jurisdic- 
tion, and  had  no  right  to  act  im  the  j)etitioner  as  an  offender; 
the  commit nicnt  was,  however,  uphehl  as  a  police  measure.^'^ 
The  argument  is  somewhat  confustMl,  but  justifies  the  commit- 
nuMit  upon  thrtM*  grounds:  that  it  was  for  th(»  woman's  own 
benefit,  that  it  was  a  sort  of  quarantine*  to  j)roteet  the  com- 
munity from  contamination,  and  that  the  pi^titioner's  dissolute 
habits  were  leading  her  to  in(ligen<?e,  so  that  she  might  be 
treated  as  an  indigent  although  she  had  not  yet  received  alms. 
All  three  arguments  are  i)alpably  unsound:  there  exists  no 
authority  to  deprivi*  sane  adults  of  their  liberty  simi)ly  as  a 
means  of  improvement;  the  (|uarantine  of  those  affected  by  con- 
tagious disease*  is  justified  and  limited  by  the  strictest  necessity 
of  i)hysical  protect  ion,  and  the  commitment  of  ]>aupers  is 
merely  a  conditiem  ann<»xed  to  their  claim  to  public  alms,  and 
not  a  power  to  l>e  exj'rcised  by  for<*e.  A  summary  administra- 
tive* commitinent  of  prostitutes  as  a  ])olice  measure  might 
logically  lead  to  indefinitely  prolonged  deprivation  of  liberty 
since  the  vicious  disj)osition  which  justifies  the  original  deten- 
i'um  would  also  justify  its  continuance.  The  decisiem  shows 
the  elanger  of  ignoring  the*  beuinelary  line  be^tween  police 
measure's  anel  e'riminal  punishment.  It  was  late*r  em  overruled 
as  ince>nsistt*nt  with  the  Fe)urtei*nth  Ame'ndme'ut.'^     It  was  also 


^Criminal  ('o<k»,  §  270.  i«»  A«leliin'  O.    Xott 's  <-iiso,    11   Mfc. 

:m  ,,rii.     V.     Tay.     170     Mass.     lirj,      iM).s,    1.S34. 
48  N.   i:.   lose).  11  Portlan.l  v.  Han^roi,  05  Mp.  12C 
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S3aid  in  a  New  York  case'^  that  a  person  may  bo  convicted  for 
^vagrancy  whether  his  condition  is  his  misfortune  or  his  fault, 
Knee  his  individual  liberty  must  yield  to  the  public  necessity 
«r  the  public  good. 

§  99.    Vagrancy  a  criminal  offense.— But  the  sound  doctrine 
■is  undoubtedly  that  vagrancy  and  criminal  idleness  do  not  con- 
astitute  in  the  eye  of  the  law  a  social  status  to  be  dealt  with 
\}y  police  control,  but  criminal  acts  to  be  punished  by   the' 
criminal  courts.    It  is  necessary,  therefore,  to  determine  where? 
^he  gist  of  the  offense  lies.    It  seems  that  the  criminality  rests- 
Tipon  a  combination  of  three  circumstances :  the  absence  of  law- 
Ail  means  of  support,  the  neglect  to  seek  employment,  and  the 
offensive  public  exhibition   of  such   condition.     The  lack  of 
:ineans  of  support  imposes  the  obligation  to  work  since  other- 
wise the  burden  of  support  falls  upon  the  public ;  the  provisions 
of  the  law  are  **  possibly  designed  to  protect  the  pu])lic  from 
expense  quite  as  much  as  from  disorder.  ^'^-^     *'ITe  who  being 
able  to  work  and  not  able  otherwise  to  support  himself,  de- 
liberately plans  to  exist  by  the  labor  of  others  is  an  miemy  to 
society  and  to  the  commonwealth.''*^     Therefore  there  ran  b(^ 
no  conviction  if  there  are  independent  means  of  support;''' 
but  the  lack  of  such  means  may  be  inferred  by  the  jury  from 
the  fact  of  prostitution.*'*     The  neglect  to  seek  employment 
seems  essential  since  without   it  mere  misfortune   would   be 
pimishable.'^     The  third  requirement,  which  is  perhaps  not 
essential,  adds  to  the  element  of  public  danger  that  of  offensive- 
ness  and  disoi^r,  and  needs  the  aggravation  of  the  other  two 
circumstances.'^    In  California  it  has  been  held  that  idle  wan- 
dering and  roaming  about  the  streets  at  late  and  unusual  hours 
of  the  night,  may  be  punishable  without  proof  of  lack  of  means 
of  support ;' ^  but  this  must  be  regarded  as  doubtful  unless  there 
is  also  disorderly  conduct.     In  Michigan  it  was  held  that  the 
mere  suspicion  that  a  woman  walking  on  the  street  at  night  is 


'2  People   V.    Forbes,   4   Park.   Cr.  »« Commonwealth  v.    Doherty,   137 

('as.  611,  1860.  Mass.  245. 

15  Sarah  Way's  case,  41  Mich.  299.  >7  In  ro  Jordan,  90  Mich.  3,  lvS92. 

Instate  V.  Hojjran,  63  Oh.  St.  202,  i«  It  may  also  constitute  a  form  of 

58  N.  E.  572.  disorderly  conduct.     In  ro  Stegenjja, 

"Shanley    v.    Wells,    71     III.    7S;  (Mich.).  94  N.  W.  385. 

Taylor  v.  State,  49  Ala.  19.  i»  Ex  parte  McCarthy,  72  Cal.  384, 

1«87. 
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a  prostitute,  will  not  jastify  an  arrest  in  the  absence  of  any 
act  on  her  part  showing  that  her  purpose  is  illegal.^ 

§  100.    Vagrancy  as  a  means  of  dealing  with  suspects.— But 

while  it  should  be  insisted  that  the  commission  of  specific  crim- 
inal acts  is  essential  to  constitute  vagrancy,  and  that  it  must 
be  treated  as  a  crime  and  not  as  a  status,  there  is  no  doubt  that 
the  comprehensive  definition  of  the  offense  affords  the  means 
of  dealing  with  the  criminal  elements  of  the  population  and 
keeping  them  temporarily  imder  restraint  in  cases  of 
emergency.  The  New  York  City  Magistrates'  Report  of  1897 
says:  **Many  persons  are  arrested  under  suspicious  circum- 
stances, such  as  well  known  criminals  mysteriously  loitering 
about  the  streets  at  night,  or  frequenting  crowded  places,  or 
persons  having  property  in  their  possession  for  which  they  can 
give  no  good  account,  nor  of  themselves.  Pre(iuently  such 
arrest  is  the  first  step  in  the  detection  of  some  crime  which  is 
investigated,  the  proper  complainant  found,  a  formal  complaint 
taken,  and  the  prisoner  held  for  trial.  In  many  instances  such 
arrest  prevents  the  commission  of  crime.  During  the  year  the 
total  number  of  such  cases  amounted  to  1897,  of  which  1885 
were  discharged,  and  12  cases  are  pending."  The  disposition 
of  the  cases  shows  that  the  charge  of  vagrancy  serves  simply 
to  justify  an  arrest  made  for  other  purposes  for  which,  how- 
ever, an  arrest  cannot  legally  be  made.  The  practice  of  our 
police  authorities  thus  sanctions  a  form  of  preventive  arrest 
which  has  no  warrant  in  our  law,  but  which  is  recognised  in 
Germany  as  within  the  inherent  powers  of  th^police.^^  This 
mere  precautionary  arrest  is  lawful  under  our  law  only  in  order 
to  prevent  an  offense  which  is  imminent  or  in  course  of  being 
committed.22 

§  101.  Control  over  immigration.— In  the  exercise  of  its 
power  of  territorial  sovereignty  the  government  of  the  United 
States  has  enacted  laws  excluding  immigrants  belonging  to 
the  criminal  and  other  objectionable  classes.^'^  Such  control 
over  foreigners  docs  not  involve  any  question  of  domestic  gov- 
ernment or  of  civil  rights  under  the  constitution.     It  is  an 

'^0  Pinkerton  v.  Verberg,  78  Mich.  -ii  Meyer  Vcrwaltimgsrecht,  p.  162. 
573;  but  see  Braddy  v.  Milledgeville,  ^2  §  87»  supra. 
74  Ga.  516,  58  Am.  Rep.  443,  punish-  -'^  Act  of  March  3,  1903;  32  Stat- 
ing   street-walkers    of    disreputable  utes   at    Lnr^c,    1213.    consolidating 
character.  the  previous  legislation. 
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iiltotr(»ther  (liftVroiit  (|uoslion  liow  far  a  state  may  keep  out  of 
its  l)orders  convicted  criminals,  vajrrants,  paupers,  lewd  woukmi 
<ir  <lependent  persons.    Prior  to  the  passage  of  the  federal  ini- 
luiorration  act  a  number  of  states  had  enacted  statutes,  under 
Avhich  immiprrants  were  taxed  or  bonds  required  as  security 
^i^ainst  their  becoming  a  charge  upon  the  public.    The  United 
States  Supreme  Court  has  held  with  reference  to  these  acts 
trhat  any  burden  placed  on  immigrants  generally,  or  according 
"to  the  arbitrary  discretion  of  an  administrative  officer,  is  an 
"1  uiconstitutional  restriction  of  foreign  commerce,  but  has  also 
Teeognised  that  protective  measures  carefully  limited  to  inmii- 
^rants  dangerous  to  the  safety  or  good  order  of  the  state  may 
>ie  upheld  as  a  legitimate  exercise  of  the  police  power.^-*    Little 
^^ecasion  exists  at  present  for  state  control  of  foreign  immigra- 
tion, since  the  matter  is  adequately  covered  by  Federal  legis- 
lation.    But  the  same  question  might  arise  in  connection  with 
interstate  migration.     The  (ikia  of  the  Su])rem<^  Court  seem 
"lo  recognise  tlie  right  of  the  states  to  protect  their  people  from 
danjrerous   immigrants,   no   matter  from   where   they  come,2'» 
liut  no  such  case  has  been  directly  passed  upon,  and  especially 
f  he  guaranty  of  etpial  rights  to  the  citizens  of  the  several  states, 
lias  not  yet  been  considered  in  this  connection. 

§102.  Control  over  criminals  after  conviction.— While  the 
law  does  not  deal  with  criminality  apart  from  the  commission 
«)f  specific  criminal  acts,  th<*  punishment  of  actual  crime  may 
l)e  made  and  is  madr  the  means  of  treating  criminality  as 
such.  This  is  <lone  i)artly  through  measures  adopted  during 
iinprisonuK^nt,  partly  through  substitution  of  control  and  su- 
pervision outside  of  the  prison,  for  imprisonment,  partly 
through  restraints  imposed  upon  a  person  who  has  been  con- 
victed and  suflP<»red  punishment. 

^  103.  Measures  during  imprisonment.— Modem  systems  of 
prison  legislation  are  based  upoTi  the  theory  that  punishmetit 
should  be  made  as  far  as  possible  the  means  of  reformation, 
and  that  the  j>ris()ner  shouU  be  treated  in  a  manner  calculated 
to  restore  him  to  society  as  a  more  useful  member  than  he  was 
before.     The  prison  management  and  discipline  through  which 

-♦■Passenger    Casen,    7    How.    2S3,  Ih'iulerson  v.   Mayor,  92  U.  8.  259; 

especially   with   reference   to   §  2   of  C'hy  Lung  v.  Freeman,  92  U.  S.  275. 
the  act  of  Massachusetts  before  the         -f^  Hannibal,  etc.,  R.  Co.  v.  Husen, 

court  in  the  case  of  Norris  v.  Boston.  95  U.  S.  465. 
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this  end  is  sought  to  be  accomplished,  is  not  part  of  the  i>olice 
power  of  the  state;  but  is  partly  an  incident  to  the  power  of 
criminal  punishment  (which  belongs  to  the  judicial  power), 
and  partly  rests  upon  the  rights  and  powers  inseparable  from 
the  government  of  any  institution  having  the  special  custody 
of  persons.  This  allows  the  regulation  of  the  routine  of  the 
life  down  to  the  smallest  details,  and  of  course  also  the  prohi- 
bition of  the  use  of  liquor,  tobacco,  etc. 

Measures  which  in  their  effect  reach  beyond  the  term  of 
imprisonment  are  often  specially  authorised  by  statute.  This 
is  especially  true  of  processes  serving  the  purpose  of  identifi- 
cation: the  taking  of  measurements  and  photographs,  copies 
of  which  are  distributed  among  other  penal  institutions  and 
police  oflSces.  Since  these  are  appropriate  means  of  making 
escape  more  diiRcult,  and  of  facilitating  the  recapture  of  an 
escaped  convict,  they  may  perhaps  be  regarded  as  implied  in 
the  ordinary  powers  of  management;  in  a  considerable  num- 
ber of  states  they  have,  however,  in  recent  years,  been  made 
the  subject  of  special  statutory  enactment.^^ 

There  is  no  warrant  for  adopting  compulsory  measures  of 
this  kind  with  regard  to  persons  who  have  not  been  adjudged 
guilty  of  any  offense,  except  perhaps  where  authorised  by 
statute  as  a  means  of  securing  the  presence  of  the  accused  at 
the  trial.  In  Indiana  a  person  arrested  was  photographed  by 
the  sheriff  against  his  wish,  and  bis  photograph  sent  to  a 
nninb(»r  of  police  offices.  An  action  upon  the  sheriff's'  bond 
was  dismissed,  the  court  saying:  *'It  would  seem,  if  in  the 
discretion  of  the  sheriff  he  should  deem  it  necessary  to  the  safe 
keeping  of  a  prisoner,  or  to  prevent  his  escape,  or  to  enable 
him  the  more  readily  to  retake  the  prisoner  if  he  should  escape, 
to  take  his  photograph,  and  a  measurement  of  his  height,  and 
ascertain  his  weight,  name,  etc.,  as  was  done  in  this  case,  he 
could  lawfully  do  so."  As  for  sending  the  photograph  abroad 
the  court  held  that  if  this  constituted  a  libel,  the  sheriff,  in 
committing  it,  had  not  acted  by  virtue  of  his  office,  and  could 
therefore  not  be  held  liable  upon  his  bond.^^ 

It  is  certainly  better  to  deny  the  power  of  photographing  in 

20  So  New  York,  1896,  California,  meier,  154  Ind.  599,  57  N.  B.  541. 

1S97,  Virginia,  1898,  &c.;  see  Mass.  Authority  granted  by  statute  as  to 

Rev.  Laws,  ch.  225,  §§  18-21.  persons   held   on   charge   of   feldny. 

2T  State   ex   rel.    Bruns   v.    Claus-  Iowa  Laws,  1902,  ch.  385.  " 
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.such  cases,  oxcept  uiidor  authority  of  a  statute  restriotinj^  it 
to  its  proper  purpose  and  j)roviding  safeguards  against  its 
abuse.  Where  a  susptM'ted  criminal  is  arrested  but  nnist  bf 
discharged  for  lack  of  evidence,  there  seems  to  be  no  consti- 
tutional warrant  for  compulsory  photographing  or  measure- 
ment, desirable  as  some  such  measure  of  identiiication  may  be 
for  practical  purposes. 

§  104.     Conditional  pardon.— It  is  recognised  that  the  par- 
doning power  may  be  exercised  by  annexing  conditions  to  the 
XDardon.2**      Some    times  the  conditional   pardon   is  expressly 
t^rovided   for   in   the   const itution^^*     or    by    statute.'*'*        The 
crondition  must  not  be  impossil)le,  criminal  or  illegal ;  but  there 
oan  be  no  valid  objection  to  the  rcfpiirement  that  the  pardoned 
« >fTender  shall  remain  within  a  certain  locality,  report  to  the 
"poliee,   not  engage  in   certain   pursuits,  etc.;  in  other  words, 
t:he  power  of  conditional  })ardon  may  be  used  to  establish  a 
Arery  efTective  supervision,  to  continue  until  the  expiration  of 
t:h»*  original  term  of  imprisonment.     It  is  also  held  that  the 
oondition  may  be  that  th(»  otVender  shall  leave  the  country  or 
t:he  state  :-*^  even,  it  seems  where  banishment  as  a  punishment 
is  forbidden  :•'-  cm  principle  the  legality  of  this  condition  may 
Avell  be  doubted ;  for  what  right  has  a  statt*  to  force  an  offender 
upon  anoth4*r  community.? 

§  105.  Indeterminate  sentence  laws  and  parole.— Akin  to 
the  conditional  pardon  is  the  parole*  (und(»r  Phiglish  laws  ticket 
«>f  leavf)  und(M"  which  a  (fonvict  is  provisionally  discharged 
i'nmi  prison,  and  whieh  is  authorised  in  a  rapidly  increasing 
number  of  states,  gen(»rally  in  connection  with  a  system  of  sen- 
tences of  imprisonment  of  indi^terminate  duratio?i  within  a 
Tiiininnun  and  maxinuim  term  tixed  by  law.  Tnder  regulations 
to  l)e  established  by  the  ])rison  authorities,  or  by  a  state  board 
of  pardon,  the  convict  may  be  allowed  to  depart  from  the  pen- 
itentiary on  condition  of  good  behavior,  and  liable  to  be  re- 
turned to  prison  without  a  new  conviction  until  his  term  expires 

-•*Ex  parte  Wells,  IS  How.  ,307.  4   Brewst.   3L'6,   1869;   State  v.   Ad- 

-■»  State   V.    Barnes,    3i»    S.    C.    14,  dinjrton,  2  Bail.  1^.  516,  23  Am.  Dec. 

Constitution  S.  C.  IV,  §  11.  150,  1831;   ex  i)artc  Marks,  64  Cal. 

3«  Fuller  V.  State,  122  Ala.  32,  45  29,  1883. 
L.  R.  A.  502.  32  Ex  parte  Hawkins,  61  Ark.  321, 

-1  People  V.  Potter,  1   Park  Cr.  R.  30  L.  R.  A.  736. 
47;     Commonwealth     v.     Haggerty, 
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or  until  ho  is  sooner  i  in  ally  discharprod.  The  lefjality  of  these 
laws  has  l)een  contested  partly  upon  the  «rround  that  they 
are  eneroaehnients  upon  the  executive  pardoninj?  power,  partly 
upon  the  ground  that  they  vest  judicial  powers  in  the  prison 
authorities,  the  punishment  depending  upon  their  discretion 
instead  of  upon  the  sentence  of  the  court,  i^pon  one  or  both 
of  these  prrounds  they  have  been  held  to  be  unconstitutional 
in  several  states.-*-^  Tn  other  states,  however,  these  acts  have 
been  sustained,  thou<rh  in  some  cases  by  a  divided  court.'^ 
The  Illinois  act  seeks  to  avoid  the  constitutional  difficulties 
by  making  the  discharjre  of  the  prisoner  dependent  upon  an 
order  of  the  court  and  the  approval  of  the  grovemor.  The 
Supreme  Court  of  ^lassachusetts  sustains  the  act  upon  the 
theory  that  its  effect  is  to  inflict  the  maximum  of  punishment 
for  the  offense  subject  to  reduction.'^^'''  The  same  view  has  been 
taken  in  Illinois.'**^  This  vfew,  however,  encounters  some  diffi- 
culty where  the  law  ])rovides  that  after  a  breach  of  the  parole 
ihe  convict  is  to  serve  out  the  whole  of  the  unexpired  maximum 
term  of  imprisonment,  not  countin*?  the  time  he  was  out  on 
])arole.  If  during  this  time  the  convict  is  still  in  legal  custody 
—and  that  is  his  status  under  the  law  of  Illinois— the  eflPect  of 
this  provision  is  to  deprive  him  of  his  liberty  for  a  fixed  max- 
imum term  plus  the  parole  time.  To  remove  this  difficulty 
the  p(»rson  on  parr>le  must  be  held  to  be  free  subject  to  condi- 
tions by  the  breach  of  which  he  forfeits  his  freedom  and  to 
which  h(*  voluntarily  submits  by  acceptin^r  the  parole.  Such  a 
status  of  liberty  is  certainly  most  anomalous;  but  it  seems  to 
be  sanctioned  by  the  established  practice  and  constitutional 
recotrnition  of  conditional  pardons.^" 

$  106.    Question  of  delegation  of  judicial  powers.— Where 

<lischar<;e  and  reconmiitment  depend  upon  the  order  of  the 

■•■■•>  People   V.   rummiiijfs,   SS    Mioli.  167  Mass.  144,  45  N.  E.  1;  George  v. 

LMi>,  14  L.  K.  A.  2S5,  1891;  State  ex  People,   167   111.  447,  47  X.  E.  741; 

nl.   IJishop   V.   State  Board   of  Cor-  Miller  v.  State,  149  Ind.  607,  49  N. 

ivctions,  16  Utah  478,  ry2  Viw.  1090;  PI.  894. 

l(«'    Conditional    Discharge    of    Con-  '•"•  .Murphv   v.   Commonwealth,   172 

victs,   7:\  Vt.  414,  rs  L.  K.   A.  6r)S.  Mass.  264,  43  L.  R.  A.  154. 

Ijj  Mioliijjan  a  constitutional  amend-  unpeople  ex  rel.  Bradley  v.  Super- 

inont  sanctioninjj  the  leg^islation  was  intendent  Illinois  State  Reformatory, 

adopted  in  1902.  148  111.  413,  36  N.  E.  76. 

•f*  State  V.  Peters,  43  Ohio  St.  629,  ^^  Arthur  v.  Craig,  48  la.  264, 
4  N.  B.  81;  Commonwealth  v.  Brown, 
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prison  authorities,  the  question  arises  whether  it  is  consistent 
with  constitutional  principles  to  leave  the  admeasurement  of 
punishment  within  a  minimum  and  a  maximum  term  to  admin- 
istrative oflBcers.  That  the  judiciary  cannot  claim  admeasure- 
ment of  penalties  as  a  matter  of  constitutional  ri^ht,  appears 
from  the  fact  that  there  are  some  offenses  in  which  no  discretion 
as  to  penalty  exists,^^  others  in  which  discretion  is  very  much 
circumscribed.  It  is  also  coming  to  be  recognised  more  and 
more  that  an  approximation  to  perfect  justice  to  the  criminal 
can  be  better  accomplished  by  watching  the  conduct  of  the 
criminal  after  conviction,  than  by  the  traditional  methods  of 
due  process  of  law,  which,  it  must  be  confessed,  have  resulted 
in  a  very  crude  realisation  of  the  ideal  demands  of  justice  in 
the  matter  of  punishment.  It  would  therefore  be  better  to 
regard  the  scope  of  the  judicial  power  which  luider  the  con- 
stitution may  not  be  committed  to  the  other  departments  of 
the  government,  as  restricted  to  the  determination  of  the. 
({uestion  of  guilt,  and  to  hold  the  matter  of  adm(»asurement  of 
punishment  to  be  within  the  legitimate  province  of  legislation 
and  administration. 

The  discretion  of  prison  authorities  shoiihl  b<*  controlled  by 
legislation.  The  law  should  not  only  lix  methods  of  punish- 
ment, but  also  determine  its  maxinuun.  Indefinite  terms  of 
imprisonment  can  be  justified  only  wh(M*e  the  offense  is  suffi- 
ciently grave  to  deserve  a  life  ter?ii,  or  where  the  offender  is 
treated  as  a  person  deficient  in  moral  responsibility,  who  is  to 
be  guarded  rather  than  punished.  Moreover,  considering  that 
the  parole  system  creates  a  new  status  of  diminished  liberty, 
the  precise  character  of  that  status  should  be  det(»rmined  by 
law,  and  to  leave  the  conditions  under  which  the  prisoner  is 
out  on  parole  to  be  fixed  by  the  prison  authorities,  is  a  delega- 
tion of  legislative  jiower  liardly  sustainable  on  principle. 

§  107.  Parole  conditions  a  form  of  police  supervision.— The 
conditions  of  the  parole,  assuming  them  to  be  framed  by  com- 
petent authority,  nuiy  be  nuide  to  constitute  a  very  effective 
police  supervision  over  the  (»onviet.  The  practice  is  to  put  them 
in  the  form  of  rides  and  regulations  accepted  by  the  prison<»r 
and  termed  a  [larolc  agnM'ment.  ])ut  their  binding  character 
certainly  does  not  rest  upon  (•(►ntraclual  principles. 

-'<  Murder  in  the  first  'Icjirrc  — death  p^niilty,  X.  V.  Penal  Code,   §186. 
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The  main  conditions  of  the  parole  are :  consent  of  the  Board 
of  Managers  to  a  change  of  employment  or  residence ;  monthly 
reports  by  mail,  abstention  from  intoxicating  liqiioi^  and  from 
frequenting  saloons.^*^  The  Indiana  State  Reformatory  re- 
quires in  the  monthly  report  a  statement,  among  other  things, 
of  the  earnings  and  expenditures  of  the  paroled,  whether  he  at- 
tends church,  whether  he  uses  tobacco,  what  books  he  has  read, 
whether  he  has  attended  public  meetings,  dances,  jiicnics,  and 
if  so,  when  and  where.  These  questions  are  put  to  juvenile 
offenders. 

A  breach  of  any  of  the  conditions  subjects  the  offender  to 
recommitment  without  judicial  proceedings,  if  the  liability  to 
summary  retaking  is  one  of  the  conditions  of  his  qimlified 
release.^^  This  is  constitutional  since  ho  remains  technically 
a  prisoner.^ ^  Supervision  and  recommitment  are  not  acts  of 
the  police  power,  but  part  of  the  punishment  inflicted  for 
crime^ 

§  108.  Suspension  of  sentence  and  probation.^In  a  number 
of  states  courts  have  exercised  the  pow(*r,  without  distinct 
warrant  of  law,  of  suspending  sentence  after  conviction  for 
an  indefinite  time,  with  the  understjinding  thnt,  if  the  offender 
l)ehaves  well,  the  sentence  will  never  be  pronounced.  The 
practice  seems  also  to  have  existed  in  England,^-  and  to  have 
been  well  established  as  a  power  of  respite  or  reprieve  in  cap- 
ital cas(\s.^'*  Practically  this  amounts  to  an  exercise  of  a  con- 
ditional pardoning  power,  and  may  be  used  for  the  purpose 
of  controlling  the  conduct  of  an  offender  while  leaving  him 
at  large.  The  practice  was  in  some  (»ases  noticed  by  the  courts 
but  passed  unchallenged.^^  In  Massachusetts  (when*  it  had 
been  recognised  by  statute),  in  New  York  (overruling  the 
lower  courts,  whose  decisions  led  the  legislature  to  legalise 
the  practice),  and  X(*w  Jersey,  the  i)ower  to  suspend  sentence 
has  been  sustained  ;^^  in  Michigan,  Illinois  and  the  federal  courts 

39  See    Rules    tind    Parole    Agree-  *'^  2  Ilale  P.  C.,  eb.  58,  p.  412. 

ments,     American    Bar     Association  *^  Bishop     New    Crim.     Proc,     I, 

Keport,  1898,  p.  477-484.  §  1209. 

*o  State      ex      rel.      O  'Connor      v.  *^  Weaver  v.  People,  33  Mich.  296. 

Wolfer,  53  ^finn.   1.S5,   19  L.  R.  A.  *^  r<nn:nonwealth  v.  l>owdican»  11;') 

7H:i.  Mass,   i;)3;   People  v.   Court  of  Ses- 

^MMiiler    V.    State,    122    Ala.    32.  sions,  141  N.  Y.  288;  State  v.  Addy, 

M    L.    If.    A.   7)02;    Kemie'ly's   Case»  H  Vrooni   113. 
135  Mass.  48. 
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its  legality  has  been  denied.^*  Indiana  seems  to  regard  the 
power  as  inconsistent  with  the  governor's  constitutional  pre- 
rogative of  pardon,^"  a  view  which  will  hardly  find  favor  else- 
"where.  The  tendency  is  to  sanction  the  practice  by  statute,  (the 
:first  step  to  that  effect  having  been  taken  in  ^lassachusetts^^), 
applying  it  to  first  offenders  who  are  to  be  saved  from  the  con- 
tamination of  prison  life.^**  Similar  legislation  exists  in  Eng- 
land,^^  France,^'  Belgium,^^  some  other  European  states,  and 
a  number  of  English  colonies.  The  system  of  France  and  Bel- 
gium differs  from  that  of  England  and  America  in  that  under 
the  former  the  conditional  liberty  is  forfeited  only  by  the  com- 
mission of  another  crime  of  which  the  offender  is  convicted, 
while  under  the  English  and  American  laws  the  enforcement 
of  the  sentence  is  at  any  time  within  the  power  of  the  court, 
which  may  exercise  it  when  satisfied  of  the  misconduct  of  the 
offender. 

§  109.  Security  of  good  behavior.— While  indefinite  8us])en- 
.sion  of  sentence  is  of  doubtful  validity  without  statutory  sanc- 
tion, it  is  a  principle  of  the  comiiKm  law  that  the  court  may 
require  as  part  of  the  sentence  in  cases  of  misdemeanor  that 
the  defendant  give  bonds  to  keej)  the*  peace  and  be  of  good 
behavior.^3  In  New  York  this  authority  is  confirmed  by 
statute.*^^ 

§  110.  Disabilities  of  ex-convicts.— Where  the  right  to  pur- 
sue a  calling  may  be  restricted  in  the  public  interest,  persons 
having  been  convicted  of  a  crime  may  be  excluded  by  law 
from  such  pursuit.  Thus  liquor  licenses  may  be  refused  to 
ex-convicts.       In  New   York  i)ersons  convicted  of  infamous 

*«  People  V.  Brown,   ,')4    Mirli    Jo;  ^  Jjoi  Bercn^er,  March  26,  1891. 

People  V.  Allen,  lof)  111.  61,  39  x.  K.  o'^  iMay  31,  1888. 

568;  People  ex  rel.  Boenert  v.  Bar-  ^'S  Bishop  Or.  L.,  I.,  Sec.  945. 

rett,  67  N.  E.  23;  United  States  v.  r.4  2  r.  St.  737,  Sec.  1.     In  West 

Wilson,  46  Fed.  Kep.  748.  Virginia   the   practice   is   recognised 

^7  Butler  V.  State,  97  Ind.  373.  only  in  case   of  gross  common   law 

*8  The  creation  of  a  i)robation  ofli-  misdemeanor,  punishment   for  which 

eer  for  the  county  of  Suffolk  by  act  U  not  prescribed  by  statute.     State 

of  1878.  V.  Gillilan  (W.  V^a.),  .51  W.  Va.  278, 

»»See  New  Jersey  Probation  Law  41  S.  K.  131,  'u  1..  K.  A.  426;  m  in 

in  Repi)rt   Am.  Bar   Ass'n,    1900,   p.  Toiim'ssee,  Estcs  v.  State,  2  Humph. 

405.  106. 

?^"  Probation    of    Firnt    Offfinlrrs' 
act,  1887,  50  &  51   Vict.  ch.  25. 
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crimes  are  excluded  from  tlie  practice  of  medicine.  Where  the 
restriction  operates  only  prospectively,  its  legality  is  undoubted, 
whether  regarded  as  a  police  regulation  or  as  part  of  the  crim- 
inal punishment;  its  retroactive  operation  has  been  upheld  as 
an  exercise  of  the  police  power,  when  the  commission  of  the 
crime  showed  unfitness  of  the  calling.  This  point  will  be  dis- 
cussed in  another  connection.^^ 

Police  supervision  as  an  addition  to  the  regular  punishment 
for  crime,  seems  to  be  imknown  in  this  country,  but  is  recog- 
nised in  Eur()i>ean  systems.  In  Germany  it  may  be  made  part 
of  the  sentence  in  a  nuiuber  of  offenses  specified  by  statute.-''** 
In  France  where  it  was  introduced  in  1810,  it  was  abolished 
by  an  act  of  1885,  which  substitute<l  a  prohibition  against  living 
in  designated  cities.  In  England  police  supervision  was  intro- 
duced by  the  Habitual  Offenders'  Act  1869,  and  is  now  regu- 
lated by  the  Prevention  of  Crimes  Act  1871.  The  court  upon 
the  second  conviction  of  an  offender  is  authorised  to  add  to 
any  other  punishment  police  supervision  for  a  period  of  seven 
years:  the  person  under  supervision  must  notify  the  police  of 
every  change  of  residence  and  report  himself  once  a  month. 

'•'•  Hawker  v.  New  York,  170  IT.  S.  iiient,  receiving  stolen  goods,  rolibery. 

189;  8ee  §  545,  infra.  off^'OHeH  againHt  game  lawn,  arson,  in- 

'•<i  Kiot,  counterfeiting,  procuring  jury  to  property  with  dauger  to  life, 
immorality,    larceny    an<l    embezzle* 


CHAPTER   V. 
SAFETY  AND  HEALTH. 

§  111.     Growth  of  legislation.— The    y)rotection    of   persons 

smd  pn>perty  from  the  elements,  IVoui  nuM*hanieal  forces  pressed 

into  hitman  sc^rvieo,  and  from  dise^ase,  calls  in  many  respects 

±'or  the  combined  action  of  soc^iety,  and  the  urgent  need  of  this 

protection  makes  it  impossible  to  wait  for.  or  to  rely  entirely 

upon,  voluntary  combination.    A  larjre  amount  of  state  activity 

is  thus  called   into  play.     The   <rovernment  provides  for  th(» 

l>reservation  of  life,  health  and   f)rop(»rty  by  preventive  and 

other  arranj^ements,  which  it  inanajres  in  a  proj)rietary  capacity 

?ind  places  at  the  service  of  the  public;  but  in  addition  it  reja^u- 

lates,  compels  and  restrains  private  action  for  the  like  purpose. 

A  va.st  amount  of  police  lej^islation  is  justified  on  this  ground, 

*ind  the  state  is  readily  conceded  mor<»  incisive  powers  than 

<lespotic  jrovernments  would   have  dared  to  claim  in  former 

times.^ 

Th«»  earlier  history  of  l^^jjfislation  shows  comparatively  litth* 
viU'i'  for  the  prevention  of  accident  or  disease.  The  XII  Tablets 
€M)ntain  what  appears  to  Ix*  a  sanitary  rejifulation,  viz:  the  pro- 
hibition of  burials  in  the  city.  The  Roman  praetor  iMitertained 
]>opular  actions  for  damajjres  and  penalties  in  case  of  injury 
dr»nc  l)y  matter  carelessly  thrown  or  f)oured  from  houses  uin>n 
public  hisrhways,  or  dantrerously  placed  therecm  ;2  the  protec- 
tion was  thus  c(mfined  strictly  to  public  places.  Ai>parently 
the  earliest  Enjrlish  sanitary  lej^islation  is  an  act  re^ardinjr 
nuisances  in  towns  of  the  12th  Richard  II,  chapter  18;  com- 
missions of  sewers  were  first  created  by  8  Henry  VI,  chapter  2; 
slautrhterintr  of  animals  in  walhMl  towns  was  prohibited  by  4 
Henry  VII.  chapter  8.  Buildinji:  regulations  were  established 
for  Londr)n  after  the  ^reat  fire  of  1G()().  The  need  of  public 
measures  for  health  and  safety  would  naturally  first  be  felt 
in  cities,  and  it  was  throuirh  autonomous  municipal  legislation 

'  ThuM    Riiiiitarv    rneasures   aj^uinst.     tf)lorate<|    for   centuries   tin*   j^roHHeHt 
tin'  jila^iie  lia\«'  Immmi  resented  in   In-      forms    of    jroverniiiental     opprension 
«iia   as  interfering   with   the  sanctity     and  spoliation. 
<'i  private  life  l»v  a  population  whicli  -  Dij;.  9,  3. 
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that  on  the  continent  of  Europe  during  the  latter  part  of  the 
Middle  Ages  this  branch  of  internal  police  was  first  called  into 
existence.^  Since  the  last  century  health  and  safety  have  be- 
come prominent  objects  of  the  so-called  social  legislation — that 
is  to  say,  legislation  for  the  benefit  of  wage  earners,  covering 
chiefly  the  following  subjects:  factories,  mines,  ships,  and 
tenements. 

§  112.  Principal  subjects  of  legislation.— The  legislation  in 
the  interest  of  safety  and  health  is  so  extensive  that  it  is  not 
possible  to  do  more  than  indicate  its  principal  subjects  and  the 
measures  adopted  for  dealing  with  them.  This  will  at  the  same 
time  serve  to  define  the  scope  of  these  two  interests  for  the 
purposes  of  the  police  power. 

SAFETY  LEGISLATION.   §§113-121. 

§  113.  In  the  legislation  which  seeks  to  afford  protection 
from  injury  or  destruction  due  to  mechanical  causes,  the  fol- 
lowing principal  agencies  or  dangers  are  guarded  against: 
water,  fire,  explosion,  the  power  of  moving  bodies,  structural 
defects,  and  the  action  of  animals.  According  to  subjects 
regulated  or  dealt  with  we  may  distinguish:  lands  subject  to 
floods ;  mines ;  railroads ;  ships  and  navigation ;  buildings ;  ma- 
chinery :  explosive  and  combustible  materials  and  poisons ;  dan- 
gerous animals  and  destructive  vermin  and  other  pests. 

§  114.  Protection  against  overflow  and  inundation.'^— The 
action  of  the  state  is  chiefly  proprietary,  by  improvements  of 
the  channels  of  rivers,  the  erection  and  maintenance  of  dikes 
and  levees,  and  the  drainage  of  surface  waters.'^  Under  early 
legislation  of  Louisiana,  the  duty  to  erect  embankments  was 
laid  upon  the  riparian  proprietor ;  in  other  states  such  an  obli- 
gation does  not  exist,  and  probably  cannot  be  constitutionally 
imposed,  under  the  principle  of  equality  f  but  where  a  number 
of  pieces  of  land  forming  a  large  tract  are  similarly  exposed, 
an  owner  may  be  compelled  to  join  with  others  in  common 
measures  of  protection,^  and  there  is  authority  for  holding  that 
the  riparian  proprietor  may  be  forbidden  to  deal  with  his 

3  Gierke  Genossenschaf  tsrecht,   II,  S.  269 ;   Eldridge  v.  Trezevant,  160 

7.^9.  U.  S.  452. 

*  See  §§  616-619.  «  See  §  409,  infra. 

0  As  to  riparian  rights,  see  §§  403-  f  See    §§  441,   442,   infra,    compul- 

409,  infra;   Green   v.  Swift,  47  Cal.  sory  joint  improvements. 
r)?S'y  Gibson  v.  United  States,  166  U. 
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land  in  such  a  manner  as  to  weaken  the  natural  protection 
aflforded  by  it  against  the  inroads  of  the  water.^  Under  the 
law  of  necessity,  without  statutory  authority,  all  able-bodied 
persons  may  be  required  to  assist  in  warding  off  a  present  and 
immediate  danger  of  inundation.® 

§  115.  Blines.^^— Legislation  for  the  safety  of  miners  exists 
in  all  states  in  which  mining  operations  are  carried  on.  For  a 
xecent  revision  and  codification  of  the  laws  regarding  bitumin- 
ous coal  mines  see  Illinois  Act  of  April,  1899 ;  regarding  anthra- 
cite coal  mines,  the  act  of  Pennsylvania  in  Brightl;^  and  Pur- 
don's  Digest,  1895,  p.  1342.  The  provisions  relate  to  maps  and 
surveys,  the  construction  of  shafts,  the  observance  of  proper 
partitions,  the  operation  of  hoisting  engines  and  other  machin- 
ery, the  storage  and  use  of  explosives,  ventilation  and  lighting, 
and  signal  codes.  The  state  exercises  supervision  over  mines 
through  inspectors,  and  requires  certificates  of  competency 
granted  upon  examination  of  those  employed  as  managers  or 
foremen,  hoisting  engineers,  and  mine  examiners,  at  the  same 
time  frecjuently  compelling  such  employment.^  ^  For  question 
arising  as  to  statutory  liability  in  ease  of  such  compulsory  em- 
j)loyment,  see  §  624,  infra. 

§  116.  Railroads.^-— The  police  power  is  exercised  by  statu- 
tory' legislation  and  by  municipal  ordinances  in  the  interest  of 
the  public  at  large  using  highways  at  railroad  crossings,  of  pas- 
sengers, of  railroad  employees,  and  of  the  owners  of  property 
liable  to  be  injured  or  destroyed  by  the  operation  of  railroad 
trains.  Regulations,  restraints,  and  requirements  relate  to  the 
following  matters :  the  rate  of  speed  of  trains  in  cities ;  warning 
sign  boards,  gates,  and  flagmen  at  crossings;  grade  elevation 
or  depression;^ 3  switches,  brakes,  couplers,  signals;  the  use 
of  stoves  in  cars;  fences  and  cattle  guards;  employment  of 
sufBcient  numbers  of  men  and  of  men  properly  qualified,  and 
testing  such  qualification  by  examination;^^  provisions  against 
overwork  of  train  operators;  supervision,  sometimes  at  the 
expense  of  the  railroad  company;  strict  responsibility  for  in- 

sCommw.  v.  Tewksbuiy,  11  Mete.         i*  South  Covington  &c.  Street  Car 

55,  §  409,  infra.  Co.  v.  Berry,  93  Ky.  43,  15  L.  R.  A. 

spenrice  v.  Wallis,   37   Miss.   17J.  604;   State  v.   Inhabitants  of  Tron- 

i'>See  §  638.  ton,  53  N.  J.  L.   132,   11   L.    H.   A. 

n  Tllinois  Art,  §§7,  x,    1(3,   17,   IS.  410;    Smith   v.   Alabama,   124    V.   S. 

i-Sof'  §§622,  623,  628-634,  637.  465. 
1-  S  631,  infra. 
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juries  to  persons  or  property.  Constitutional  questions  arising 
with  regard  to  some  of  these  requirements  will  be  discussed 
in  their  proper  places;  it  is  suflScient  here  to  say  that  th<^ 
amplest  exercise  of  the  police  power  is  sustained  by  the  courts 
in  this  field  of  legislation. 

§  117.  Ships  and  navigation.*^— The  great  bulk  of  legislation 
in  this  matter  is  federal,  enacted  under  the  constitutional 
power  of  the  United  States  over  commerce.  But  the  regulation 
of  port  pilotage  is  left  to  the  states,***  and  state  laws  contain 
other  provisions  regarding  the  safety  of  navigation  within 
their  limit.* "^  Local  municipal  authority  also  frequently  ex- 
tends to  the  enactment  of  harbor  regulations.*^  As  regards 
federal  legislation,  the  establishment  aijd  maintenance  of  light- 
houses and  life  saving  stations  belongs  to  the  proprietary  pow- 
ers of  the  government;  the  following  provisions  fall  within 
the  province  of  the  police  power:  laws  for  the  prevention  of 
collisions  at  sea,  in  harbors,  rivers,  and  inland  waters,  and  on 
the  great  lakes,  by  prescribing  lights,  fog  signals,  and  sailing 
and  steering  rules  ;*^  relating  to  the  transportation  of  nitro- 
glycerine,*-" gunpowder,^*  and  other  ijiflaniniable  or  dangerous 
materials  ;22  steam  boilers  and  their  inspection  :2-i  licensing  of 
captains,  chief  mates,  engineers,  and  steamer  pilots -j^-*  safe- 
guards for  the  prevention  and  extinguishment  of  fire,  and  for 
the  saving  of  lives  in  emergencies.^^'*  Many  of  these  safeguards 
are  also  required  of  foreign  vessels  carrying  passengers  from 
ports  of  the  United  States  to  other  places  and  countries,2«  such 
vessels  being  clearly  within  the  police  power  of  the  United 
States,  while  they  are  in  an  American  i)ort  engaged  in  taking 
passengers. 

i-i  See  §  61M.  -'i  U.  S.  Rev.  Stat.,  §  4422. 

i«'  U.  S.  Rev.  Stat.  4235,  4444.       22  XT.  s.  R^v.  St^it.,  §§  4288,  4472- 

17  See  1  X.  Y.  Rev.  Stat.,  p.  683.  44 7H. 

i«  Illinois  City  Act  V,  §  1,  Nos.  33,         '^3  U.  S.  Rev.  Stiit.,  §§  4428-4438. 
34,   35,   38,   39;    Chicago   Rev.   Code,         -'*  U.   S.    Rev.   Stat.,   §§4439-4442; 

1897,      Title     Harbors;      Gloucester  Pacific   Mail   S.   S.   Co.   v.   Joliffe,   2 

Ferry  Co.  v.  Pennsylvania,  114  U.  S.  Wall.    450;    Spraijfue   v.    Thompson, 

196.  ns  U.  S.  90. 

i'»U.  S.  Rev.  Stat.,   §§4233,  4412,  •-'-.  U.   S.  Rev.  Stat.,   §§4471,  4477. 

Act    Aug.    19,    1890,    1    Suppl.    781;  H7.S,   4479,   4482.   44S4,   44S8. 
Art    Keby.    S,    1895,    IT    Suppl.    370;  -'Act   Auj^.   7,    1882,   1    Suppl.,   p. 

Act.  IVby.  19.  1895,  II  Suppl.  3S1.  383. 

iJ'»  U.  S.  Rev.  Stat.,  4278-4280. 
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§  118.  Bnildings  and  structures.— The  legislation  dealing 
u'ith  this  matter  is  prenerally  local  whether  enacted  by  state 
or  by  municipal  authority .2^  Provisions  relate  to  the  mode  of 
construction  and  materials  used,  as  prescribed  by  elaborate 
building  regulations;  the  establishment  of  fire  limits,  prohib- 
iting within  cities  or  designated  portions  thereof  the  erection 
of  frame  houses,  and  the  repair  of  those  damaged  or  decayed 
to  more  than  a  specified  proportion  of  their  value  ;^^  the  limita- 
tion of  height  of  buildings ;  the  requirement,  in  case  of  hotels 
and  lodging  houses,  tenements,  office  buildings,  factories, 
theatres  and  public  halLs,  of  precautions  and  arrangements 
against  fires  and  for  escape,  and  for  the  protection  of  stairs 
and  hatchways;  analogous  provisions  for  other  structures, 
such  as  stands  and  platforms,  or  the  scaffolding  of  buildings; 
even  the  limitation  of  the  height  of  billboards  to  six  feet  has 
been  upheld  as  a  proper  safety  measure  :^  provisions  for  build- 
ing permits  and  inspection  to  control  the  carrying  out  of  these 
laws;  in  recent  times  the  control  of  the  qualification  of  archi- 
tects by  examination  and  certificate.*^*^  In  dealing  with  actual 
fires  the  community  primarily  renders  service  and  assistance; 
but  under  the  pressure  of  (Extreme  necessity  the  police  power 
may  be  carried  to  extraordinary  lengths:  bnildings  may  be  torn 
down  to  cheek  the  spread  of  a  conflagration,  and  persons  pres- 
ent may  be  r(*(inired  to  render  services  in  obedience  to  the  in- 
stnictions  of  proper  authorities.^^  In  the  interest  of  common 
safety,  owners  may  also  be  forbidden  to  set  fire  to  their  own 
bnildings.  woods  or  prairies.'*- 

§  119.  Dangerous  machinery,  inflammable  materials,  explo- 
sives, poisons,  etc.— -A  great  many  police  regulations  fall  under 
these  heads,  covering  among  others  the  following  subjects: 
machinery  in  factories  (belting,  gearing,  shafting,  cleaning 
while  in  operation,  employment  of  children  upon  it)  ;  construc- 
ticm  and  inspection  of  boilers  and  elevators,  and  examination 
and  licensing  of  engineers ;  testing  and  inspection  of  oils  and 
labelling  packages:  insulation  of  electric  wires,  placing  them 
underground,  etc. ;  sale  of  poisons  in  properly  labeled  packages ; 

2'  See  Mass.  Rev.  Laws,  chap.  104.  ••»«  lUinois  Act  June  3,  1897 

iJsSee  §  537,  infra.  •'^i  See  §§534,  614,  infra. 

2«Eochester   v.   West,    164   N.   Y.  as  Illinois  Crim.  Code,  §§17,  18. 
510,  58  X.  E.  673. 
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manufacture,  transportation  and  storage  of  gunpowder,  nitro- 
glycerine, and  dynamite;  fire  works;  precautions  in  blasting. 

§  120.  Dangerous  sports.— -The  common  provisions  against 
fast  riding  and  driving  fall  under  this  head,  and  laws  exist  in 
some  states  requiring  precautions  in  acrobatic  or  aeronautic 
exhibitions,  or  forbidding  certain  forms  of  dangerous  exhibi- 
tions altogether  ;33  recent  legislation  requires  keepers  of  bath- 
ing establishments  to  maintain  safety  lines  and  life  boats. 

§  121.  Destructive  animals  and  vermin,  noxious*  weeds,  and 
other  pests.— The  police  power  is  exercised  by  authorising  the 
shooting  of  fierce  dogs  not  properly  guarded.^*  The  statute 
books  of  recent  years  are  full  of  provisions  against  agencies 
destructive  of  the  products  of  the  soil.  In  some  cases  it  is 
attempted  to  lay  upon  the  owner  of  land  a  duty  of  extermina- 
tion.35  An  act  of  Illinois  of  1899  requires  the  State  Entomolo-. 
gist  to  inspect  tree  nurseries,  and  to  issue  certificates  of  sound- 
ness; if  stock  is  infected  the  owner  may  be  required  to  take 
measures,  and  may  be  forbidden  to  remove  any  stock,  and 
provision  is  made  for  treatment,  partly  at  the  expense  of  the 
owner,  partly  at  the  expense  of  the  state,  and  for  the  destruc- 
tion of  the  stock  which  cannot  be  saved.^^ 

SANITARY    LEGISLATION.  §§122-133.37 

§  122.  There  is  a  large  amount  of  corporate  public  action  in 
the  interest  of  public  health  which  will  not  be  discussed  in  this 
treatise :  the  maintenance  of  hospitals,  provision  of  purt»  water, 
establishment  of  parks,  sewer  systems  and  drainage,  cleaning 
of  streets,  also  the  furnishing  of  information  and  advice  tend- 
ing to  reduce  disease  and  promote  health.  The  police  power 
operates  on  persons;  land,  structures  and  establishments;  ob- 
noxious things ;  and  on  biLsiness,  trades,  employments  and  pro- 
fessions. 

§  123.  Persons— Immigration  and  quarantine.^^— Restraints 
are  placed  upon  persons  to  guard  against  the  introduction  or 

33  New  York  Penal  Code,  §  427.  37  A  very  full  account  of  American 

34  See  §  421,  infra.  sanitary  legislation  will  be  found  in 

35  Illinois  Crim.  Code,  §§  40,  41 ;  a  recent  work  by  Charles  V.  Chapin, 
New  York  Laws,  1878,  ch.  49;  §618,  jMunicipal  Sanitation  of  the  United 
infra.  Slates,  Provideucc,  1901. 

3«  See  also  New  York  Agricultural         38  See  §§  446,  447. 
Law,  §  83. 
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the  spread  of  contagious  or  infectious  disease.**  The  United 
States  formerly  left  it  altogether  to  the  states  to  take  measures 
of  protection  against  the  importation  of  disease  from  abroad, 
and  even  after  the  establishment  of  national  quarantine  regula- 
tions^^ their  enforcement  was  left  to  local  authorities.  The  act 
of  March  3,  1903,  excludes  from  immigration  persons  affected 
with  loathsome  or  dangerous  contagious  diseases,  and  subjects 
immigrants  to  medical  examination.^^  An  act  of  February  15, 
1893,  gives  to  the  Secretary  of  the  Treasury  wide  discretionary 
power  to  prevent  the  introduction  of  disease,  by  inspection, 
disinfection,  and  isolation,  and  the  President  is  given  authority 
temporarily  to  suspend  immigration  altogether,'*^  but  quar- 
antine is  still  chiefly  a  matter  of  local  legislation  and  adminis- 
tration. In  the  states  there  is  generally  en  ample  delegation 
of  power  to  administrative  boards  of  health,^*'*  to  deal  with 
contagious  and  infectious  disease.  The  powers  exercised  by 
these  boards  are  large  and  frequently  not  specified  or  enu- 
merated by  statute;  the  New  York  law  gives  them  ** control  of 
all  persons  and  things  arriving  from  infected  places  or  which 
from  any  cause  are  liable  to  communicate  contagion,''  and  re- 
(juires  especially  the  isolation  of  persons  and  things  infected 
or  exposed.**^  The  health  officer  of  the  port  of  New  York  is 
required  **in  the  presence  of  immediate  danger  of  which  he 
shall  be  the  judge,  to  take  the  responsibility  of  applying  such 
additional  measures  as  may  be  deemed  indispensable  for  the 
protection  of  the  public  health. ''^"^  The  statutes  of  Illinois 
provide  that  the  State  Board  of  Health  **  shall  have  charge  of 
all  matters  pertaining  to  quarantine,  and  shall  have  authority 
to  make  such  rules  and  regulations,  and  such  sanitary  investi- 
frations  as  they  may  from  time  to  time  deem  necessary  for 
the  preservation  or  improvement  of  public  health  ;''**®  cities 
are  simply  authorised  '*to  appoint  a  board  of  health  and  pre- 
scribe its  powers  and  duties,"^'  while  town  boards  of  health 
*'on  the  breaking  out  of  any  contagious  disease,  shall  have 
power  to  make  and  enforce  any  rules  and  regulations  tending 

30  Chapin,  p.  630-664.  **  Public  Health  Law,  §  24. 

40  Under  act  of  April  29,  1878.  ♦&  PubUc  Health  Law,  §  101. 

41 32  Stat,  at  Large,  p.  1213.  4o  Rev.     Stat.,     State     Board     of 

42  II  Suppl.  Rev.  Stat.,  p.  82.  Health,  §  2. 

48  Formerly  local,  now  also  state  47  City  act  V,  §  1,  No.  76. 
boards  with  concurrent  or  supervis- 
ory powers. 
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to  check  the  spreading  of  such  disease ;"  to  shut  up  houses  or 
places  in  which  infected  persons  i\n\  and  remove  the  latter  to 
a  pest  house  within  the  limits  of  the  town.**^  Measures  directly 
affecting  the  person  in  his  bodily  liberty  or  integrity,  represent 
the  most  incisive  exercise  of  the  police  power.  Only  the 
emergency  of  present  danger  therefore  can  justify  quarantine, 
isolation  or  removal  to  hospital  and  compulsory  treatment,  and 
it  is  at  least  doubtful  whether  vaccination  can  be  made  com- 
pulsory apart  from  such  necessity,  certainly  not  under  a  mere 
general  delegation  of  authority  to  administrative  bodies;  but 
such  general  delegation  is  sufficient  to  cover  the  most  ample 
powers  in  case  of  an  emergency.^® 

§  124.  Marriage.''^"— Restrictions  upon  the  right  to  marry 
based  on  disease  may  rely  for  their  justification  upon  one  of 
two  grounds :  either  the  marriage  may  be  a  wrong  to  the  other 
party  by  exposing  him  or-  her  to  the  risk  of  bodily  harm ;  a 
law  of  Michigan^  which  makes  persons  affected  with  syphilis  or 
gonorrhoea  incapable  of  contracting  marriage,  and  the  con- 
tracting of  such  marriage  a  felony,  is  of  this  character;  or 
the  law  may  have  in  view  the  physical  well-being  of  future 
generations  by  preventing  marriages  the  offspring  of  which 
is  liable  to  be  tainted  by  hereditary  disease;  of  this  character 
is  a  law  of  Connecticut^  forbidding  epileptics,  imbeciles,  or 
feeble-minded  persons  to  marry,  where  the  woman  is  under 
forty-five  years  of  age.  This  age  limitation  clearly  indicates 
that  the  purpose  of  the  act  is  to  prevent  the  transmission  of 
the  defect  to  offspring. 

Legislation  forbidding  the  marriage  of  persons  afflicted  with 
disease,  which  is  liable  to  hereditary  transmission,  should  be 
conceded,  as  a  matter  of  principle,  to  be  within  the  police 
l)ower  of  the  state ;  for  the  health  of  unborn  generations  is  a 
matter  of  profound  concern  to  the  community  which  may 
justly  assume  the  guardianship  of  their  interests.  As  a  matter 
of  practical  legislation,  however,  restrictions  upon  the  right 

*8  Rev.   Stat.    Township   Organisa-  -^'O  See  §  697. 

tion,  XIV,  §  1.  1  Laws  1S99.  p.  247. 

*»  Harrison  v.  Mayor  of  Baltimore,  2  Act  of  July  4th,  1895,  amended 

1    Gill.    (Md.)    264,    1843;    Statf   v.  July  9th,  1895:  also  Laws  of  Minne- 

(Mty  of  New  Orleans,  27   La.   Ann.  sot  a,    1901,    eh.    234,    and    Laws   of 

5^1;    Haverty  v.   Bass.   66   Me.    71,  Kansas,  1903,  cli.  220. 
and  see  §§  446,  447. 
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to  marry  resting  upon  scientific  theor  >  vvti"h  are  not  abso- 
lutely clear  in  their  operation,  and  uj  '?  C:;  ts  which  are  not 
easily  ascertainable,  must  meet  with  j  ;  i:'-s'  insuperable  diffi- 
culties of  enforcement.  Provisions  mt-ivly  penalising?  mar- 
riafi:es  contracted  in  contravention  to  the  law  would  remain 
dead  letters,  while  to  vest  the  licoiisin^  oflncial  with  i)ower  to 
refuse  marriagre  licenses  to  applicants  whom  lie  knows  to  be 
afflicted  with  inheritable  disease,'*  or  to  make  the  ri^ht  to 
marry  dependent  upon  a  physician's  certificate,  would  make 
the  enjoyment  of  an  essential  ri^ht  subject  to  the  exercise  of 
a  discretion  which  the  courts  might  well  deem  unreasonable, 
because  uncontrollable  as  to  its  responsible  and  impartial  exe- 
cution. 

The  prohibition  of  marriages  between  uncle  and  niece,  or 
aunt  and  nephew,  or  between  first  cx)usins,  is  different  in 
nature,  since  it  creates  merely  a  relative  and  not  an  absolute 
impediment.  The  validity  of  the  prohibition  is  not  questioned 
in  the  states  in  which  it  exists,  although  it  rests  upon  a  theory 
which  is  not  supported  by  any  respectable  evidence.^ 

§  125.  Burials  and  cemeteries.''*— The  state  may  exercise  the 
fullest  control  over  the  disposition  of  dead  bodies  with  a  view 
to  protecting  the  j)ublic  health.  Under  the  laws  of  many  states 
permits  for  burial  and  for  transportation  of  corpses  may  be 
required."  The  practice  of  embalming  has  been  regulated  in 
recent  years  in  a  nuni!)er  of  states  by  a  system  of  examination 
and  licensing.  The  control  of  cemeteries  is  only  a  further  ap- 
plication of  the  control  over  th(*  disposition  of  dead  bodies. 
This  control  is  often  delegated  to  local  authorities,  with  power 
to  prohibit,  remove  and  vacate,"  and  in  some  states  statutes 
directly  prohibit  the  establishment  of  new  burial  grounds  in 
built-up  portions  of  cities,  or  on  lands  draining  into  a  source 
of  water  supply.^  Dead  animals  do  not  at  once  et»ase  to  bt» 
property,  if  th<»y  wovo  property  while  alive,  but  if  not  imme- 


-Act  of  Minnosota,  §  L\  mits  serve  also  the  purpose  of  fiir- 

*  Huth.    The     Marringe    of    Near  iiishinj^  information  as  to  deaths. 

Kin,  London,  1SS7.  "  Jllinois   City   Act,    Art.    V,    §    1, 

''S«H'  §  rtarK  Xo.  79;  Act  of  May  L»9,  1879,  Se<-.  1. 

•"■  Si»e    Xfass.    Rev.   Laws,   eh.   78,    §  *<  Pennsylvania    Acts    of   June    24. 

.X  .'jIvm   rhfjpin,    p.   r,s.      Such   per-  L«95,    April     20,     1899;     Tennessee 

March  28,  1899. 
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diately  cared  for  and  disposed  of  by  the  owner,  they  may  be 
treated  as  nuisances.® 

§  126.  Dead  bodies.— The  legal  status  of  dead  human  bodies 
is  quite  anomalous.  They  have  ceased  to  be  persons  without 
becoming  a  definite  species  of  property.  Relatives  have  a 
qualified  right  of  disposal  for  purposes  of  Ihterment,  which 
cannot  be  regarded  as  property.  A  medical  institution  may 
acquire  a  body  for  dissection ;  thereby  it  loses  its  peculiar  and 
distinctive  character  and  becomes  property  like  any  other  in- 
animate object.  But  this  transformation  into  property  requires 
legal  authority,  and  is  generally  regulated  by  statute.^^ 

Aside  from  this  use,  the  normal  destination  of  the  body  after 
death  is  its  decent  disposal,  and  this  seems  to  be  altogether 
within  the  control  of  the  law,  saving  legitimate  religious  usages 
not  contrary  to  health  or  safety  or  the  accepted  standards  of 
morals.  The  police  power  may  control  the  manner  of  disposi- 
tion of  dead  bodies  for  the  purpose  of  preventing  the  conceal- 
ment of  crimes,  or  to  guard  against  thie  communication  of 
disease,  or  to  prevent  the  desecration  of  remains,  or  to  prevent 
disorder  in  funeral  processions  or  exercises.  In  this  country 
regulations  exist  for  the  first  two  purposes ;  so  the  time  during 
which  bodies  may  remain  unburied  is  limited  in  a  number  of 
states,  and  burials  at  night  are  forbidden  in  Boston.^ ^ 

Probably  the  courts  would  control  legislative  discretion  were 
it  exercised  in  an  unreasonable  manner.  Thus  a  legislative 
prohibition  of  cremation  on  the  ground  that  it  is  contrary  to 
good  morals,  would  not  be  likely  to  be  acquiesced  in  by  the 
courts ;  and  as  a  measure  to  prevent  the  concealment  of  crime, 
it  might  be  held  to  go  beyond  the  reasonable  requirements  of 
that  purpose. 

§  127.  Land,  structures  and  buildings.— With  regard  to  land 
irrespective  of  buildings  the  police  power  is  sparingly  exer- 
cised. In  some  states  local  authorities  may  require  low  lots  to 
be  filled  in  so  as  to  prevent  water  from  standing,  and  from 
becoming  a  nuisance  or  injurious  to  health;^-  more  important 
are  the  di'ainage  statutes  under  which  a  majority  of  owners 

•See  §  5*22,  infra,  '»  Clmpin,  p.  100.  Disinterment  of 

1' So  e.  g.  Illinois  Rov.  Stat.,  Title  bodies    nuule    dependent    on    permit: 

^Medicine,  No.  1-4;  Mass.  Rev.  Laws,  Re  Wong  Yung  Quy,  2  Fed.  'Rep,  624. 

<h.    77;    New    York    Public    Health  i^C'hapin,  p.  196. 

Law,  §§  217,  217a. 
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may  compel  a  minority  to  join  in  improvements  for  sanitary 
as  well  as  for  agricultural  purposes,  the  constitutional  aspect 
of  which  will  be  discussed  further  on.^^  n  ^^s  been  held  in 
Georgia  and  South  Carolina  that  in  urban  communities  the 
cultivation  of  rice  may  be  forbidden  for  sanitary  reasons,^"* 
and  in  some  southern  cities  the  upturning  of  the  soil  is  forbid- 
den in  the  summer  months.^^  Neglecting  land  and  allowing 
offal ^  filth  or  noisome  substances  like  garbage  to  accumulate 
on  it,  and  the  pollution  of  water,  especially  such  as  is  used  for 
drinking,  may  be  treated  as  a  nuisance;^**  where  water  is  im- 
pure, wells  may  be  required  to  be  filled  up.^^ 

§  128.  Buildings  and  other  establishments.^^— The  following 
regulations  rest  upon  the  sanitary  power :  forbidding  more  than 
a  certain  proportion  of  a  lot  to  be  covered  by  buildings;  re- 
quiring light  and  air  shafts  and  other  means  of  ventilation; 
requiring  water  supply,  plumbing  and  privy  arrangements; 
forbidding  the  use  of  cellars  for  dwelling  purposes,  and  the 
keeping  of  animals  in  houses.  These  reciiiirements  are  of  par- 
ticular importance  with  regard  to  tenement  houses.  Their 
owners  may  be  required  to  keep  them  in  a  clean  condition  so 
far  as  necessary  for  the  public  health,  to  provide  garbage 
boxes,  to  whitewash  walls  and  ceilings  periodically,  etc.  Over- 
crowding of  tenements  may  be  prevented  by  requiring  a  mini- 
mum amoimt  of  air  space  to  each  occupant.  The  use  of  tene- 
ments for  unwholesome  occupations  may  b(»  prohibited,  and 
the  manufacture  of  clothing  in  living  rooms  has  especially 
been  made  the  subject  of  restrictive  legislation  in  the  interest 
of  the  public  at  large. ^^  To  aid  in  the  enforcement  of  these 
provisions,  powers  of  inspection  are  ^jiven  to  proper  author- 
ities, and  in  New  York  the  names  of  the  owners  of  tenement 
houses  must  bt»  publicly  registered.-" 

§  129.     Foodstuffs,  etc.- ^— The  sanitary  power  is  exercised 

i«See  §  441,  442,  i«/"ra.  >«Chapin,    pp.    149-155,    822-831; 

^*  Green    v.    Savannah,    6     Ga.    1,  Mass.  Rev.  Laws,  eh.  104. 

1^40;  Summerville  v.  Pressley,  3.3  H.  iJ»  Mass.  Kov.  Laws,  eh.   106,  See. 

•  .  56.  s  L.  R.  A.  8.54.  .56-61. 

"'•C'hapin,  p.   158.  20  See  the  Tenement  House  Act  of 

'''•  Illinois  Criminal  Code,  See.  22 J.  New  York,  Laws,  1901,  eh.  334,  reg- 

»•  State  V.  Sehlemmer,  42  La.  Ann.  iilating  fully  the  whole  subject. 

1166,  10  L.  R.  A.  135.  .ii  See       also       §§  274-286;       also 

Chapin,  pp.  306-424. 
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to  prevent  adulteration  with  noxious  ingredients,  while  in- 
nocuous adulterations  are  dealt  with  under  the  power  to  pre- 
v(»nt  fraud.  The  laws  punish  adulteration  of  food  or  liquor 
with  poisonous  or  injurious  substances,  the  sale  of  putrid  meat, 
or  ^>f  milk  drawn  from  diseased  cows,  and  the  keeping  of  cows 
in  an  unhealthy  condition.  In  many  states  offices  have  been 
created  to  watch  over  the  purity  of  dairy  products  by  regula- 
tions regarding  dairies  and  the  inspection  of  cows  and  of  milk 
offered  for  sale. 

Formerly  the  legislation  against  oleomargarine  claimed  to 
])(»  an  exercise  of  the  sanitary  power,  but  this  plea  had  to  be 
abandoned  and  it  now  justifies  itself  as  a  means  of  preventing 
fraud.  For  the  more  effectual  control  of  the  food  supply, 
municipalities  are  given  power  over  markets  and  slaughter- 
houses, which  is  exercised  by  regulation,  inspection  and  the 
requirement  of  licenses,  sometimes— under  express ' authority 
—  by  the  establishment  of  municipal  markets  and  slaughter- 
houses and  the  prohibition  of  slaughtering  or  of  the  sale  of 
fresh  meat  outside  of  their  limits. 

( 'ontagious  diseases  of  animals  are  dealt  with  imder  state 
authority,  by  destruction  of  infected  or  exposed  stock,^^  by 
iiK^asun^s  of  quarantine  and  temporary  suspension  of  traffic 
or  importation,  and  by  imposing  upon  owners  the  duty  to  re- 
j)ort  every  case  of  such  disease.-'^  The  United  States  has  legis- 
lated for  the  prevention  and  suppression  of  animal  disease,  so 
far  as  interstate  and  foreign  commerce  is  concerned.^* 

§  130.  Other  articles  of  consumption.— Regulations  similar 
to  those  affecting  foodstuffs  exist  with  regard  to  other  articles 
of  consumption,  so  esj)ecially  drugs  and  medicines,  and  candies 
and  confections.  Tennessee  has  gone  so  far  as  to  prohibit  the 
sale  of  cigarettes;-^  in  this  prohibition,  however,  as  in  that  of 

■-:-'§  51*4,  infni.  jjg^iinst  importation  of  diseased  cat- 

-"•  111.    Act    of    A]»ril    20,    1S87;  Wo  and  unwholesome  food;  also  act 

Mass.  Kcv.  haws,  eh.  90,  §  11.  of     March     3,    1891,    I    Suppl.    937, 

-•4  V.  S.  l?('v.  St.,  L'41);M24im  regard-  f^nitMidcd  by  wet  of  March   2,   1895, 

iiig  inijuirtatlon   of  c.-ittlo;   act   May  11  Suppl.  403,  for  inspection  of  cat- 

'J9,   ISSl,  T  Suppl.  43."),  rstahlishiiig  tie,     hogs,    carcasses    and    prodiicta 

Vurcau   (»f   Animal    iiidustrv    in    the  thereof    which    are    the    subjects    of 

1  department      of     Agn<*ulture;      Act  interstate  and  foreign  commerce. 
Aug.  wO,  1S90,   I   Srp])].  794,  for  in-         ^'»  Austin  v.  State,  101  Tenn:  563, 

spectiiui    of    animals    the    meat    of  50  L.  R.  A.  478. 
which    is    intended    for    export,    and 
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the  sale  of  liquor,  other  than  purely  sanitary  considerations 
come  into  play.  In  Massachusetts  the  prohibition  of  the  use 
of  injurious  ingredients  is  extended  to  the  manufacture  of 
toys.^® 

The  trade  in  second  hand  articles,  especially  second  hand 
clothing,  may  also  be  subjected  to  sanitary  restrictions,  and  is 
not  uncommonly  left  to  municipal  regulation.^^ 

§  131.  Empl03rment.2«— The  first  impulse  to  mining  and  fac- 
tory regulation  was  given  by  the  wretched  sanitary  c(mditions 
under  which  mining  and  manufacturing  operations  were  car- 
ried on,  and  a  largtj  part  of  this  legislation  is  now  of  a  sanitary 
character.  As  far  as  recjuirements  for  the  arrangements  in 
mines  and  factories  are  c<»ncerue(l,  this  is  clear,  but  in  the  regu- 
lation of  conditions  of  (»mi)l()yment,  especially  as  to  time  of 
labor,  there  may  be  considorable  doubt  wh(»ther  the  object  of 
legislation  is  sanitary  or  social  and  economic,  hi  view  of  the 
very  ample  legislative  power  over  children,  the  restrictions 
upon  their  work  need  not  be  carefully  scrutinised  as  to  their 
character.  TlTilH'estrictions  upon  the  employment  of  women  in 
underground  or  night  work  are  generally  accc|)tod  as  sanitary 
regulations,  or  regulations  in  the  inierrst  of  morals  and  de- 
cency. As  to  male  adults,  restrictions  upon  hours  of  labor  are 
infrequent;  an  11  hours'  maximum  day  for  oi)erativ(\s  in  cot- 
ton and  woolen  manufactories  in  (Georgia  and  South  C-arolina 
has  not  been  questioned  judicially ;  an  eight-hour  day  for  miners 
has  been  upheld  in  Lltah,^"  and  for  Utah  also  by  the  Supreme 
Court  of  the  United  States,^^  but  declared  invalid  in  Colorado.^^ 

§  132.  Qualifications  for  the  exercise  of  callings  affecting 
health.32_The  right  to  pursue  the  following  callings  is  regu- 
lated under  the  plea  of  protection  of  health :  medicine  and  sur- 
gery,  midwifery,   pharnmcy,   dentistry,    veterinary   medicine; 

2«Bev.  Laws,  eh.  213,  §6.  •'•>  Ke  \J  organ,  26  Col.  415,  47   L. 

-7  State  V.  Taft,  118  N.  C.  1190,  32  R.  A.  52.     Tho  legislation  thus  clf- 

L.  K.   A.   122;    Rosenbaum   v.   New-  olarftH     uufonstitntional     has     sinco 

bern,  118  N.  C.  83,  32  L.  R.  A.  123;  been  expressly  authorised  by  const! 

Chapin,  p.  209.  tutioual    amendment    adopted    Nov., 

2«  See  SS  310-317,  infra.  1902. 

estate   V.    Holden,    14   Utah    71,  3=  See    also    §§152-154,    544,    545, 

96.  37  L.  R.  A.  103,  108.  046,  650. 

«•>  Holden  v.  Hardy,  169  U.  S.  366, 
189S. 
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under  recent  legislation  also  the  vocations  of  plumbers,  under- 
takers and  embalmers,  and  in  a  few  states  also  of  barbers. 

§  133.  Practice  of  medicine.— The  right  to  practice  as 
physician  or  surgeon  was  restricted  to  members  of  the  corpora- 
tion of  that  profession  by  statutes  of  Henry  VIII,  and  in  New 
York  admission  to  the  profession  was  regulated  by  colonial 
legislation  as  early  as  1684.  At  present  there  are  no  states  in 
which  the  right  to  practice  is  not  regulated  by  statute. 

A  license  to  practice  medicine  is  granted  upon  evidence  of 
(jualification  according  to  recpiirements  which  vary  in  different 
states,  the  following  being  the  usual  systems:  admission  upon 
presentation  of  a  diploma  from  a  reputable  medical  school  or 
college;  admission  upon  examination  by  offlciHl  boards  of  ex- 
aminers; and  a  (combination  of  the  diploma  and  examination 
system  either  so  that  either  one  will  be  sufficient,  or  so  that 
both  are  required,  or  so  that  an  applicant  for  examination 
must  show  a  specified  number  of  years'  study. ^^ 

Generally  the  statutes  require  proof  of  qualification  only  of 
those  who  shall  in  the  future  d(»sire  to  begin  the  practice 
of  medicine;  the  law  may,  however,  api)ly  to  existing  practi- 
tioners tests  of  fitness  to  continue  in  the  practice  of  their 
l)rofession,''**  and  it  has  been  held  that  where  a  license  fee  is 
iinpo.sed,  existing  practitioners  cannot  be  constitutionally  ex- 
empted from  it.^-''  On  the  other  hand,  the  law  may  accept  the 
fact  that  the  applicant  has  practiced  for  a  number  of  years 
as  sufficient  evidence  of  qualification,  and  in  lieu  of  either 
diploma  or  examination.^^  Exceptions  are  frequently  made 
in  favor  of  medical  practitioners  residing  in  other  states  and 
called  in  for  consultation  or  treatment  in  special  cases.^" 

Where  a  license  is  required,  the  practice  of  medicine  without 
it  is  forbidden  and  punished,  and  it  becomes  important  to  deter- 
mine what  is  meant  by  practice  of  medicine.  The  question  may 
arise  in  connection  with  the  administration  of  domestic  reme- 
dies, emergency  services,  the  recommendation  of  medicines  kept 

33  A  full  synopsis  of  the  legisla-        35  State  v.  Pennoyer,  65  N.  H.  113, 

tion  of  the  dififerent  states  is  given  5  L.  B.  A.  709. 
in  the  Eeview  of  Legislation,  1901,         se  Williams  v.  People,  121  111.  84; 

published   by   the   New   York   State  State  v.  Vandersluis,  42  Minn.  129. 
Library,  pp.  101-107.  ^'  State  v.  Vau  Doran.  109  N.  C. 

•54  Dent  V.  West   Virginia.,   129   U.  864;  Parks  v.  Stale  (linl.).  <H  N.  "EJ, 

S   114.  862. 
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for  sale,**  treatment  by  massage,  nursing  without  the  use  of 
medicine  or  operative  surgery,  and  mental  or  spiritual  treat- 
ment. In  some  states  the  law  has  been  held  to  apply  to  Chris- 
tian Science  and  to  osteopathy ,3»  and  the  services  of  a  clairvoy- 
ant physician  have  been  held  to  be  medical  services  f^  in  other 
states  methods  of  healing  not  using  medicine  or  surgery  are 
regarded  as  not  within  the  spirit  of  the  law.^^  The  law  of 
Illinois*^  defines  practice  of  medicine  as  treating,  or  proposing 
to  treat,  operating  on  or  prescribing  for  any  physical  ailment 
or  any  physical  injury  to  or  deformity  of  another,  but  excludes 
from  the  operation  of  the  act  the  administration  of  domestic 
or  family  remedies  in  cases  of  emergency^  ^  and  treatment 
by  mental  or  spiritual  means,  without  the  use  of  any  drug  or 
material  remedy.  The  phrasing  of  a  particular  statute  may  be 
conclusive  as  to  its  application  to  certain  methods  of  treatment, 
and  the  decision  may  turn  in  part  upon  the  interpretation  given 
to  such  terms  as  ** appliance"  or  ** agency  ;"^^  the  provisions  of 
the  law  regarding  study  and  examination  may  also  be  relief! 
upon  to  show  that  they  were  intended  to  apply  only  to  par- 
ticular schools  of  medicine.^^  Massachusetts  provides  that  the 
act  for  the  registration  of  physicians  and  surgeons  shall  not 
apply  to  osteopathists,  clairvoyants  or  persons  practicing  hyp- 
notism, magnetic  healing,  mind  cure,  massage.  Christian  Science 
or  cosmopathic  methods  of  healing,  if  they  do  not  hold  them- 
selves out  as  practitioners  of  medicine,  or  practice,  or  attempt 
to  practice  medicine  in  any  of  its  branches.^®  In  Germany  it 
is  only  the  assumption  of  the  title  or  designation  ** doctor," 


"People  ex  rel.  St.  Bd.  Health  v.  B.   A.   383;    State  v.   Loeffring,   61 

Lehr,  196  lU.  361,  63  N.  E.  725.  Oh.  St.  39,  46  L.  B.  A.  168. 

»»  State  V.  Buswell,  40  Nebr.  158,  *2  Illinois  Act,  Apr.  24,  1899,  §  7. 

24  L.  B.  A.  68;  Little  v.  State,  60  43  The  law  formerly  excluded  both 

Neb.  749,  84  N.  W.  248,  51  L.  R.  A.  administration  of  domestic  remedies 

717;  People  v.  Gordon,  194  111.  560,  and  emergency  services;  the  change 

62  N.  E.  858;  Bragg  v.  State,  134  making  only  an  exception  in   favor 

Ala.   165,  58  L.  B.  A.  925,  32  So.  of   the   conjoint   application   of   the 

767.  two  is  said  to  have  been  due  to  in- 

*«  Bibber  v.  Simpson,  59  Me.  181.  advertence  in  drafting  the  act. 

"Smith   V.   Lane,    24   Hun.   632;  ^^Hayden    v.    State    (Miss.),    33 

State  V.  Mylod,  20  Rh.  I.  632,  41  L.  So.  653. 

B.  A.  428;   Nelson  v.  State  Bd.  of  45  State  v.  MacKnight  (N.  C),  42 

Health,  22  Ky.  Law  Bep.  438,  50  L.  s.  E.  580. 

»«  Bev.  Laws,  ch.  76,  Sec.  9. 
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** physician,"  etc.,  which  is  forbidden  without  proper  license.^^ 
All  the  -/Vmerican  states  go  further  than  this,  covering  at  least 
the  traditional  methods  of  professional  treatment  irrespective 
of  the  use  of  title  or  designation  indicating  professional  stand- 
ing. It  is  probable  that  private  treatment,  not  for  money,  and 
not  as  a  matter  of  profession,  cannot  be  entirely  prohibited, 
but  the  neglect  of  parents  or  others  to  call  in  medical  aid  for 
those  who  are  in  their  custody  may  be  made  an  offense,  and 
has  been  made  an  oflfense  by  statute.**® 

LIMITATIONS    OF   THE    FEDERAL   CONSTITUTION   UPON   THE 

POLICE  POWER  FOR  THE  PROTECTION    OF    SAFETY 

AND  HEALTH.     §§134-139. 

§  134.    Fourteenth  amendment  and  commerce  clause.^— The 

United  States  has  power  to  control  state*  legislation  regarding 
safety  and  health  imder  the  14th  Amendment,  and  under  its 
power  over  commerce. 

Under  the  Fourteenth  Amendment  the  United  States  is  com- 
petent to  protect  individual  liberty  and  property  against  arbi- 
trary or  unecjual  state  legislation  enacted  under  color  of  pro- 
tection of  safety  and  health,  but  having  in  reality  no  such 
justification,  even  where  interstate  or  forei^ni  Commerce  is  not 
involved.  Thus  the  United  States  Supreme  Court  has  an- 
nulled an  ordinance  regarding  laundry  establishments  because 
it  appeared  that  it  was  in  reality  a  measure  discriminating 
against  one  race;-  but  so  far  no  case  has  arisen  in  which  the 
judgment  of  the  state  that  a  restraint  was  re(|uired  in  the  in- 
terest of  health  or  safety,  operative  exclusively  upon  internal 
interests,  and  respecting  the  prineii)le  of  equality,  has  been 
overruled  by  the  United  States  Supreme  Court.  The  extreme 
limit  of  tolerance  must  be  found  in  the  sanction  given  to  the 
absolute  prohibition  of  the  domestic  manufacture  and  sale  of 
oleomargarine.^  The  prohibition  of  the  manufactiu'e  and  sale 
of  liquor,**  and  of  cigarettes*''  has  likewise  been  held  to  be  legiti- 
nmte  under  the  p(>liee  ])ower.     It  may.  therefore,  he  said  that 

*7  Meyer  Verwaltiingsrccht,  §  79.  -^  Powell  v.  Pennsylvania,  127  U.  S. 

**i  People  V.  Pi<Tson(N.Y.)68  N.  K.  678. 

Ii43;  Reg.  v.  Downes,  13  Cox  C.C.ll].  ♦  Mugler  v.  Kansas,  123  V.  S.  623. 

1  See  also  §§  727,  728.  r»  Austin   v.   Tennessee,    170   U.   S. 

-'Yick  W.>  V.  Hopkins,  118  U.  8.  843. 
3n6. 
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purely  internal  legislation  in  the  interest  of  safety  and  health 
has  so  far  been  left  unimpaired  and  uncontrolled  with  the 
states. 

The  power  to  regulate  eommeree  with  foreign  nations  and 
among  the  several  states,  was  intended  chiefly  to  be  exercised 
for  economic  purposes,  but  being  undefined  in  its  scope  and 
objecfts  it  is  necessarily  plenary  and  may  be  applied  to  the 
protection  of  safety  and  health.  Reference  has  been  made  to 
the  provisions  of  the  United  States  Revised  Statutes  for  safety 
in  navigation,  and  an  act  of  Congress  requires  common  carriers 
engaged  in  interstate  conunerc*'  by  railroad  to  adopt  certain 
precautions  for  the  safety  of  employees  and  travelers." 

$  135.  Safety  legislation  affecting  commerce.— In  the  ab- 
sence of  Congressional  legislation  safety  on  I'ailroads  may  be 
seeured  by  state  legislation  within  the  territory  of  t\w  state, 
although  the  regulations  may  atfect  trains  in  int(*rstate  traffic: 
so  it  has  been  held  that  a  state  statute  forbidding  the  heating 
of  pH.ssenger  cars  by  stoves  or  furnaces  k(»pt  inside  the  cars  is 
valid  although  it  controls  in  some  degree  the  conduct  of  thost* 
enjraged  in  interstate  conimen*e.  ''Persons  travelling  on  inter- 
state trains  are  as  much  entitled  while  within  a  state,  to  the 
protection  of  that  state,  as  those  who  travel  on  domestic* 
trains/'  and  *'the  mere  grant  to  Congr(»ss  of  the  power  to 
regulate  commerce  with  foreign  nations  and  among  the  states 
did  not,  without  legislation  by  Congress,  impair  the  authority 
of  the  states  to  establish  such  reasonable  regulations  as  were 
appropriate  for  the  protection  of  the  health,  the  lives  and  the 
safety  of  their  people. ' '" 

In  the  matter  of  navigation,  the  tirst  Congress  of  the  United 
States  adoj)ted  the  state  pil(»t  laws,***  and  it  was  held  later  on 
that  the  regulation  of  pilotage  was  so  far  local  that  it  was  not 
within  the  exclusive  legislation  of  Congress,  but  that  the  states 
might  be  authorised  to  establish  systems  of  their  own,  and  had 
been  so  authorised  by  Congress;'*  but  state  |)rovisions  may  at 
any  time  be  superseded  by  federal  leirislation."^  A  prohibition 
under  the  law  of  New  York  against  the  racing  of  steamboats^* 

«Act  of  Mar.  2,   1893,   11   Siippl.  o  CooJey  v.  Board  of  Wardens,  12 

Rev.  Stat.,  p.  102.  How.  299,  1851. 

7  Xew  York.  X.  U.  i.   11.  R.  Co.  v.  i'>  R.  St.  4237,  4401,  4444,  Spraigue 

Xew  York,,  165  V.  S.  (J2S.  v.  Thuinpsoii,  118  U.  S.  90,  1886. 

••  I  rst.itntos  ."t  1/1  rpo,  pp.  .M,  131.  n  U  1839,  eh.  175. 
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would  be  valid,  the  matter  not  being  covered  by  federal  stat- 
ute; but  provisions  regarding  lights,  signals,  lifeboats  or  fire 
extinguishing  apparatus  might  be  held  to  yield  to  federal  rules 
of  the  same  character,  especially  if  the  operation  of  two  sets 
of  rules  would  result  in  conflicts. 

The  fact  that  the  United  States  has  granted  a  patent  for  an 
invention  does  not  protect  the  use  of  that  invention  within  the 
state,  if  condemned  by  state  legislation  as  dangerous  to  public 
safety.  This  rule  was  applied  to  oil  found  by  state  inspection 
to  be  unsafe  for  illuminating  purposes.^^ 

The  United  States  has  no  power  to  prohibit  the  manufacture 
of  inflammable  material  ^  within  the  states  not  affecting  inter- 
state or  foreign  commerce.^  ^ 

§  136.  Federal  power  not  exclusive  of  protective  state  legis- 
lation.—The  legislation  of  the  United  States  in  matters  of  in- 
terstate and  foreign  commerce  undertakes  by  no  means  to 
afford  protection  against  all  the  dangers  to  public  health  which 
unrestricted  commerce  might  involve,  and,  of  course,  the  inac- 
tion of  Congress  must  not  be  construed  as  meaning  that  dan- 
gers do  not  exist  or  may  not  be  guarded  against.  Even  where 
Congress  has  legislated,  as  in  granting  to  the  federal  author- 
ities extended  quarantine  powers,  it  recognises  existing  state 
and  local  regulations,  and  directs  federal  co-operation  in  their 
execution  and  enforcement;^^  state  quarantine  is  therefore 
valid  though  affecting  commerce.^®  The  federal  legislation 
providing  for  inspection  of  animals  attempts  to  guard  only 
against  the  export  of  diseased  meat,  and  does  not  prevent  the 
importation  of  infected  live  stock  into  a  state.  Hence  such 
danger  must  be  dealt  with  by  state  legislation,  and  this  has 
been  recognised  by  the  Supreme  Court  of  the  United  States.*^ 
'*The  same  bale  of  goods,  the  same  cask  of  provisions,  or  the 

12  Patterson  v.  Kentucky,  97  U.  S.  i*  United  States  v  DeWitt,  9  Wall. 
501,   1879,  citing  with  approval  an     41,  1870. 

analogous     decision     regarding     the  i^  gee.  3  of  Act  of  Feb.  15,  1893, 

conflict  between  a  state  law  regulat-  II  Suppl.  84. 

ing  the  practice  of  medicine  and  the  i«  Morgan's  &c.  S.  S.  Co.  v.  Louisi- 

daim  to  sell  a  medicine  for  which  a  ana  St.  Board  of  Health,  118  U.  8. 

federal  patent  had  been  issued,  Jor-  455,    and    Compagnie    Francaise    v. 

dan  V.  Overseers  of  Dayton,  4  Oh.  State  Board   of  Health,    186   U.   8. 

2P5.  380. 

13  Mixture  of  naphtha  with  illu-  i^  Kimmish  v.  Ball,  129  U.  8.  217; 
minating  oils,  ^aamussen  v.  Idaho,  181  U.  8.  198; 
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same  ship,  that  may  be  the  subject  of  commercial  regulation, 
may  also  be  the  vehicle  of  disease.  And  the  health  laws  that 
require  them  to  be  stopped  and  ventilated  are  no  more  intended 
as  regulations  on  commerce  than  the  laws  which  permit  their 
importation  are  intended  to  inoculate  the  community  with 
disease.  Their  different  purposes  mark  the  distinction  between 
the  powers  brought  into  action ;  and,  while  frankly  exercised, 
they  can  produce  no  serious  collision."^® 

§  137.    Exercise  of  state  police  power  not  conclusive.— Yet 

it  is  the  purpose  of  the  federal  power  over  commerce  to  pre- 
serve its  freedom,  and  an  unrestricted  power  of  the  states  for 
the  alleged  protection  of  health  might  easily  be  abused  to 
impede  commerce  and  protect  domestic  industries.  Therefore 
the  federal  courts  do  not  accept  as  conclusive  the  judgment 
of  the  state  legislature  that  a  measure  restraining  commerce 
is  called  for  by  the  interest  of  public  health,  but  inquire  in 
(^very  case  whether  there  is  a  legitimate  exercise  of  the  police 
power.  Thus  where  a  state  forbids  the  manufacture  and  sale 
»f  an  article  as  injurious  to  health,  which  article  is  generally 
recognised  as  a  legitimate  subject  of  commerce,  the  United 
States  will  protect  its  importation  and  sale,  while  in  the  orig- 
inal package.  This  principle  was  applied  to  the  legislation 
prohibiting  the  sale  of  oleomargarine,  which  had  previously 
been  upheld  as  a  purely  domestic  measure.^  *^  So  the  prohibi- 
tion of  the  sale  of  cigarettes,  recognised  as  valid  where  com- 
merce is  not  affected,  was  held  inapplicable  to  imported  cigar- 
ettes in  the  original  package,  although  the  court  refused  to 
recognise  small  packages  for  retail  sale  as  original  packages 
for  the  purpose  of  withdrawing  them  from  the  power  of  the 
state.2o 

§  138.  Discriminative  legislation  under  color  of  sanitary 
power.— The  federal  courts  moreover  will  not  allow  a  measure 
to  stand  which  upon  the  plea  of  health  discriminates  against 
foreign    products,  the    discrimination    being    in  reality  not 


Smith  V.  St.  Louis  &  S.  W.  B.  Co.,  i»  Schollenberger  v.  PennBylvania, 

181  U.  8.  248;   Missouri,  K.  &  T.  171  U.  S.  1;  Powell  v.  Pennsylvania, 

R.  Co.  V.  Haber,  169  U.  S.  613;  Reid  127  U.  S.  678. 

V.  Colorado.  187  U.  S.  137.  20  Austin  v.  Tennessee,  179  TJ.  S. 

1^  Johnson  J.  in  Gibbons  v.  Ojfden,  M^. 
9  Wh.  lit  p.  235. 
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against  the  disease,  but  against  the  locality  from  which  the 
import  comes. 

In  Minnesota  a  statute  prohibited  the  sale  of  fresh  beef, 
veal,  etc.,  except  from  animals  inspected  by  local  officers  in 
the  state  within  twenty-four  hours  before  their  slaughter;  in 
Virginia  a  statute  allowed  the  sale  of  fresh  meat  at  a  distance 
of  one  hundred  miles  or  more  from  the  place  of  slaugliter  only 
after  inspection  by  local  officers  for  which  the  owner  had  to 
pay  one  cent  per  pound.  The  Supreme  Court  declared  both 
statutes  unconstitutional,  the  Minnesota  Act,  because  it  made 
the  importation  of  fresh  meat  from  other  states  practically 
impossible, 2^  the  Virginia  Act  because  it  burdened  this  im- 
portation by  an  otierous  tax  having  practically  the  same  effect 
as  an  absolute  prohibition.^"-^  Another  Virginia  act  was  de- 
dared  uncotistitntional  which  required  the  inspection  of  all 
flour  brought  int(»  the  state  and  pnynuMit  of  a  fee  therefor, 
while  it  did  not  require  the  inspection  of  flour  made  within 
the  state.'-^'*  In  these  cases  it  was  clear  that  the  statute  ex- 
pressly or  by  necessary  operation  made  a  difference  between 
the  state  in  which  it  was  enacted  and  other  states,  which  did 
not  rorr<»spond  to  a  similar  diff(»n»nce  of  sanitary  conditions. 

Even  where  the  dis(»ase  guarded  against  is  local  the  pro- 
tection of  the  fr(»edoni  of  coninnM-ec  will  warrant  an  inquiry 
whether  the  danger  justifies  the  degree  of  the  restraint  im- 
])osed.  So  a  Missouri  statute  forbidding  the  importation  of 
Texas  cattle  during  eight  months  of  the  year,  was  declared 
unconstitutional.-^  The  court  took  the  view  that  since  no  dis- 
crimination was  made  between  sound  and  infected  cattle,  the 
statute  went  beyond  the  necessities  of  the  case.  But  in  the 
later  case  of  Kimmish  v.  Ball^^  the  court  said,  referring  to 
Railroad  Company  v.  Husen :  '*No  attempt  was  made  to  show 
that  all  Texas,  Mexican,  or  Indian  cattle  coming  from  the 
malarial  districts  during  the  months  mentioned  were  infected 
with  the  disease,  or  that  such  cattle  were  so  generally  infected 
that  it  would  have  been  i]niH)ssible  to  sef)ai'ate  the  healthy 
from  the  diseased.  Had  such  proof  been  given,  a  different 
question  would  have  been  presented  for  the  eonsideration  of  the 

-•I  Minnesota  v.  Barber,  136  U.  S.  ^3  Voigbt  v.  Wright,  141  U.  S.  S2, 
313,  1890.  1891. 

-2  Brimmer  v.  Rebman,  138  U.  S.  -^  Hannibal  &c.  R.  Co.  v.  Husen, 
78,  1891.  0.-)  U.  8.  46o,  1S78. 

^•'  129  U.  S.  217,  1889. 
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court."  This  statement^  confirmed  in  a  subsequent  case,^^ 
indicates  that  a  proper  quarantine  measure  will  be  upheld 
though  operating  against  importation  from  other  states  where 
it  can  be  shown  that  the  source  of  disease  is  local,  and  this 
principle  has  since  been  liberally  applied  by  the  Supreme 
("ourt.2' 

Ji  139.  Louisiana  v.  Texas.— The  conflict  between  state  police 
power  and  the  freedom  of  interstate  commerce  was  presented 
in  a  peculiar  form  in  the  case  of  Louisiana  v.  Texas.^**  The 
health  authorities  of  the  state  of  Texas  had  declared  a  rigid 
quarantine  and  embargo  on  goods  coming  from  New  Orleans, 
where  eases  of  yellow  fever  had  appeared,  virtually  prohibit- 
ing all  commerce*  from  that  city  into  Texas,  to  the  great  detri- 
ment of  the  business  interests  of  New  Orleans,  and,  as  was 
alleged,  to  the  great  advantage  of  rival  commercial  centres  in 
Toxas.  The  state  of  Louisiana,  alleging  that  such  absolute 
prohibition  was  unnecessary— as  was  demonstrated  by  the  very 
different  treatment  on  the  part  of  Texas  of  fever  infected  parts 
of  Mexico  and  the  West  Indies— and  that  her  citizens  were 
thereby  impoverished,  the  value  of  her  taxable  property  and 
jmblie  lands  reduced,  her  revenues  diminished,  and  immigra- 
tion into  the  state  retarded,  asked  for  an  injunction  against  th(» 
state  of  Texas,  her  governor  and  health  officers,  restraining 
them  from  carrying  into  effect  such  regulations  and  from  ap- 
plying to  New  Orleans  other  regulations  than  those  established 
ajrainst  other  foreign  ports  infected  with  yellow  fever.  The 
Supreme  Court  refused  the  injunction  on  the  ground  that  it 
had  no  jurisdiction  over  a  grievance  of  that  character  which 
(lid  not  constitute  a  controversy  between  two  states  within  the 
meaning  of  the  second  section  of  the  third  article  of  the  con- 
stitution. The  court  held  on  the  one  hand  that  inasmuch  as 
the  vindication  of  the  freedom  of  interstate  commerce  is  not 
committed  to  the  state  of  Louisiana,  and  that  state  is  not  en- 
ffaged  in  such  commence,  the  cause  of  action  must  be  regarded, 
not  as  involving  any  infringement  of  the  powers  of  the  state 
of  Louisiana  or  any  special  injury  to  her  property,  but  as  as- 
serting that  the  state*  is  (entitled  to  seek  relief  in  this  way 
because  the  matters  complained  of  affect  her  citizens  at  large, 

-••*  Miaiioiiri,  K.  &  T.  R.  To.  v.  Ha-  Co.,  ISl  U.  S.  248;  Reid  v.  Colorado, 

her,   169  V.  S.  613,  1898.  187  U.  S.  137. 

-7  Rawnusson  v.   Idaho,    181   U.   S.  -'«  176  U.  S.  1,  1900. 
•li»H;  Smith  V.  at.  T^uis  &  S.  W.  R. 
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which  is  obnoxious  to  the  principle  that  the  Eleventh  Amend- 
ment must  not  be  evaded  by  a  state  assuming  the  prosecution 
of  claims  of  her  citizens  against  another  state;  it  held  on  the 
other  hand  that  **a  controversy  between  states  does  not  arise 
unless  the  action  complained  of  is  state  action,  and  acts  of 
state  oflScers  in  abuse  or  excess  of  their  powers  cannot  be  laid 
hold  of  as  in  themselves  committing  one  state  to  a  distinct 
collision  with  a  sister  state. ''^o  Whether  the  action  of  the 
Texas  health  officer  was  justified  by  the  statutes  of  Texas  or 
whether  it  was  valid  or  invalid  under  the  Federal  Constitution, 
the  court  does  not  determine,  but  some  of  the  concurring 
opinions  strongly  intimate  that  if  a  case  were  properly  brought 
before  the  federal  courts,  the  Texas  regulations  might  be  de- 
clared void  as  violating  the  freedom  of  interstate  commerce, 
if  their  character  appeared  to  be  as  alleged.  The  case  shows 
very  clearly  the  possible  abuses  of  the  sanitary  power  of  the 
states,  and  points  to  the  remedy  suggested  by  the  court,  namely, 
that  **  Congress  could  by  affirmative  action,  displace  the  local 
laws,  substitute  laws  of  its  own,  and  thus  correct  any  unjusti- 
fiable and  oppressive  exercise  of  power  by  state  legislation." 

LOCAL  POWERS  FOB  THE  PROTECTION    OF    SAFETY    AND 
HEALTH.     §§  1401 42. 

§  140.  Delegated  ordinance  powers.— The  exercise  of  the 
police  power  for  safety  and  health  is  of  the  greatest  importance 
in  closely  populated  districts.  This  part  of  the  i>olice  power 
has  therefore  chiefly  grown  up  in  cities,  and  there  to-day  finds 
its  most  extensive  application.  This  fact  is  re(»ognised  by  an 
ample  delegation  of  powers  of  local  legislation  in  this  field  by 
the  state  to  incorporated  mimicipalities.  This  delegation — 
found  in  special  charters  or  in  general  acts  under  which  cities 
are  organised— consists  partly  in  the  enumeration  of  specific 
powers  indicating  the  subjects  upon  which,  and  the  measures 
by  which  local  legislation  may  operate,  partly  in  grants  of 
power,  couched  in  more  general  terms,  to  declare  what  shall  be 
a  nuisance,  and  to  abate  the  same ;  to  do  all  acts  and  make  all 
regulations  which  may  be  necessary  or  expedient  for  the  pro- 
motion of  health  or  the  suppression  of  disease ;  or  generally  to 
provide  for  the  safety,  welfare,  and  good  government  of  the 
community  (general  welfare  clause). 

2»  See  on  the  point  of  jurisdiction,  Missouri  v.  Illinois,  180  U.  S.  208. 
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Comparing  the  list  of  subjects  of  ordinance  power  to  be 
found  in  most  American  city  charters  with  the  classification 
of  safety  and  sanitary  legislation  above  given,  it  will  be  found 
that  it  covers  almost  the  whole  of  the  police  power  in  this  mat- 
ter, so  far  as  its  operation  can  be  locally  restricted  to  the  terri- 
tory of  a  city.  The  notable  exceptions  are  regulations  con- 
cerning the  practice  of  professions  and  the  field  of  factory 
legislation,  which  are  usually  left  to  state  statutes,  the  former 
having  no  specific  reference  to  density  of  population,  and  the 
latter  having  a  considerable  influence  upon  conditions  of  pro- 
duction and  being  therefore  inseparable  from  economic  inter- 
ests generally  reserved  to  state  legislation.  The  principle  of 
delegation  seems  to  be  to  make  the  municipal  police  power 
co-extensive  with  local  dangers  arising  from  the  close  aggrega- 
tion and  contact  of  persons  and  property  in  a  limited  space  or 
territory. 

§  141.  Principle  of  construction.— This  principle  of  delega- 
tion may  be  fitly  recognised  as  a  principle  of  construction  of 
charter  powers,  which  should,  if  consistent  with  their  wording, 
be  given  an  effect  adequate  to  meet  local  dangers  by  appro- 
priate and  customary  measures  of  restraint  or  requirement. 
In  case  of  an  epidemic  disease  local  authorities  are  allowed  to 
exercise  incisive  powers  over  person  and  property^  which  in 
the  absence  of  immediate  danger  would  not  be  sustained  under 
a  delegation  couched  in  general  terms.^^  Under  a  power  to 
take  measures  for  the  prevention  of  fires,  or  even  under  the 
general  welfare  clause,  cities  may,  according  to  the  predom- 
inant judicial  opinion,  establish  fire  limits,  within  which  the 
erection  of  frame  houses  is  prohibited  ;32  a  power  in  some  juris- 
dictions denied  in  the  absence  of  a  specific  grant,^^  but  sup- 
ported by  the  long  established  practice  of  legislation.^* 

As  regards  establishments  or  arrangements  which  affect 
health  only  very  remotely,  and  are  dangerous  chiefly  when  not 
properly  kept,  or  when  existing  in  excessive  numbers,  or  when 

30  Mayor  of  Baltimore  v.  Hani-  29  La.  Ann.  651 ;  City  of  Olympia  v. 
son,  1  GilL  (Md.)  264.  Mann,  1  Wash.  389,  12  L.  B.  A.  150. 

31  Potts  V.  Breen,  167  111.  67,  47  ss  Hudson  v.  Thome,  7  Paige  261 ; 
N  E.  81.  Pye  v.  Peterson,  45  Tex.  312. 

3«  Wadleigh    v.    Oilman,    12    Me.  34  Massachusetts  Colonial  Acts  of 

403;    Alexander    v.    Greenville,    54  1679,    1692;     Resp.    v.    Duquet,    2 

Miss.  659;  Ford  v.  Thralkill,  84  Ga.  Yeates  (Pa.)  483,  1799. 
169;  Mayor  of  Monroe  v.  Hoffman, 
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located  in  built-up  portions  of  a  city,  wc  may  distinguish  two 
tendencies  in  the  judicial  interpretation  of  municipal  charters: 
the  one,  to  sustain  their  prohibition  only  where  the  particular 
establishment  can  be  shown  to  be  a  nuisance  in  fact :  the  other, 
to  allow  a  total  prohibition  within  the  city  limits,  provided  the 
prohibition  is  not  alto^rether  unreasonable  or  oppressive.  So 
as  to  cemeteries/'**'^  hospitals,'*'^  keeping?  animals/"*"  and  slaughter 
houses.3«  Where  the  power  is  only  to  declare  and  abate 
nuisances,  it  is  properly  restricted  to  nuisances  in  fact ; 
where  a  power  is  jriven  over  a  subject-matter  that  may 
tend  to  give  rise  to  miisances,  the  charter  will  usually  express 
whether  it  is  a  power  to  regulate  or  to  suppress.  In  the  ab- 
sence of  such  exi>ression  it  would  s(HMn  that  the  city  should 
have  power  to  forestall  the  nuisance  by  keeping  the  danger 
altogether  away  from  its  t(»rritory,  provided  such  course  is  in 
accordance  with  the  customary  practice  of  municipalities;  and 
provided  that  regulation  is  not  equally  efficient,  for  tlien  pro- 
hibition would  be  oppressive  and  unreasonable. 

§  142.3^  Judicial  control  as  to  reasonableness.— The  municipal 
police  power  is  subject  to  a  strong  judicial  control  as  to  the 
mode  of  its  exercise.  The  courts  assume  a  general  function  of 
supervision  regarding  the  adjustment  of  means  to  ends  in  the 
protection  of  public  interests.  While  they  profess  to  regard 
the  state  legislature  as  a  co-ordinate  power,  they  frankly  treat 
the  municipal  authorities  as  subordinate.  Through  this  atti- 
tude the  courts  have  avoided  the  laying  down  of  absolute 
limitations,  but  have  b(»en  satisfied  to  judge  each  ordinance 
on  its  own  merits.  This  process  has  however  resulted  in  devel- 
oping principles  of  limitation  which  can  with  great  advantage 
be  applied  to  state  legislntion.    As  the  power  of  judicial  control 

■'5  Widof  power:      (Jity  Council   v.  •""  Wi<]tT    power:       Darlington     v. 

Baptist  rhnrch,  4  Sti-ob.  S.  C.  .S()f>,  War.l,  4S  S.  ('.  HTO,  .3S  L.  "R.  A.  32«, 

1850;  People  v.  Pratt,  V29  N.  V.  (iS,  lSi»7:  SiMte  v.  llolcomh,  OS  la.   107. 

29  N.  E.  7.  Xjirnnver:      Kx  pjirte  O'Leary,  Ho 

Narrower:     Lake  View  v.  Letz,  44  Miss.   SO;    Arkadelpliia   v.   Clark,   ."i'J 

111.  81.  Ark.  L'3. 

30  Wider  power:      Milne  v.   David-  ■•''Wider    power:      Ex   parte   IToil- 

aon,  f)   Mart.   N.   S.   409,    1827;    ])er-  hnui,  (io  C.il.  (lui);  H.dlino  v.  Hvans- 

liaps  to  be  explained   by   local   sani-  ville,  144   Ind.  ()44;  .'i;">  L.  K.  A.  272. 

tflry  conditions  in  New  OrleanH.  Narrower:     Wreford  v.  People,  14 

Narrower:     Sele<'tmen  v.   Murray,  Mich.  41, 

16   Pick.    121;    Bessonies   v.   Indian-  •••  Adniinisirativ  o       (.rders,       see 

apolis,  71  Ind.  189,  1886.  J'ire   D(»pt.  \ .  (JilnuMir.l  49   N.  Y.  453. 
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over  statutory  legislation  is  more  and  more  distinctly  assumed, 
and  the  theory  of  the  necessity  of  express  limitations  is  aban- 
doned, the  adjudications  on  ordinances  will  become  more  valu- 
able as  precedents  to  indicate  the  measure  of  legislative  power 
in  the  interest  of  health  and  safety.  Even  applying  some  of 
the  essential  limitations  of  the  municipal  ordinance  power  to 
state  legislation,  others  will  remain  peculiar  to  the  former. 
Under  the  principle  of  local  self-government,  local  authorities 
cannot  be  vested  with  powers  necessarily  exceeding  their  ter- 
ritorial jurisdiction;  those  matters  therefore,  which  equally 
affect  the  people  of  the  state  at  large,  and  cannot  be  confined 
locally,  miLst  be  reserved  to  the  state  legislature ;  so  the  opera- 
tion of  railroads  apart  fr(>ni  local  traffic  and  the  safety  of  the 
streets  of  the  city.  Moreover,  the  inauguration  of  a  novel 
policy  in  matters  of  safety  and  health,  the  prohibition  of  arti- 
cles of  consumption  possibly  but  not  undoubtedly  injurious  to 
health,  the  establishment  of  monopolies,  the  restriction  of  the 
right  to  pursue  established  avocations,  may  under  circum- 
stances be  conceded  to  the  legislature  of  the  state,  but  cannot 
be  introduced  by  local  authorities  under  mere  general  grants 
of  power. 

LIMITATIONS     OF    HEALTH     AND      SAFETY      POWERS      WITH 

REFERENCE   TO   CONDITIONS     AND     MEASURES. 

§§  143-155. 

§  143.  The  problems  involved.— The  peculiar  difficulty  of 
safety  and  health  legislation  is  that  the  possible  causes  of 
injury  to  person  and  property  are  extremely  numerous  and 
practically  ubiquitous,  that  there  is  hardly  any  industry  in 
which  they  may  not  be  found  if  sought  for,  and  that  while  the 
danger  is  often  slight  and  remote,  the  measure  devised  to  com- 
bat it  may  profoundly  affect  economic  interests,  favoring  one 
set  of  interests  and  prejudicing  another. 

The  questions  which  present  themselves  in  the  examination 
of  a  safety  or  health  measure  are:  does  a  danger  exist?  is  it 
of  sufficient  magnitude?  does  it  concern  the  public?  does  the 
proposed  measure  tend  to  remove  it  ?  is  the  restraint  or  require- 
ment in  proportion  to  the  danger?  is  it  possible  to  secure  the 
object  sought  without  impairing  essential  rights  and  princi- 
ples? does  the  choice  of  a  particular  measure  show  that  some 
other  interest  than  safety  or  health  was  the  actual  motive  of 
legislation? 
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§  144.  Inconclusiveness  of  legislative  judgment.— AU  these 
are  questions  of  fact  rather  than  questions  of  law,  and  if  there 
is  any  serious  doubt  as  to  the  danger  or  remedy,  the  legisla- 
ture has  better  facilities  for  resolving  it  than  a  court  of  justice, 
which  must  rely  upon  the  testimony  of  parties  in  a  particular 
ease,  which  may  be  collusive,  and  in  different  cases  may  be  con- 
fiicting.i 

Yet  if  the  passage  of  a  statute  were  conclusive  evidence  of 
the  existence  of  the  danger  and  of  the  necessity  of  the  remedy, 
the  power  of  the  legislature  in  the  most  important  field  of  the 
police  power  would  be  practically  unrestricted.  Whatever  may 
have  been  or  may  be  in  some  cases  now,  the  profession  of  the 
courts  as  to  deference  to  the  judgment  of  the  legislature  and 
unquestioning  confidence  in  its  good  faith,  yet  as  a  matter  of 
fact  the  courts  do  not  surrender  their  control  as  to  the  neces- 
sity or  appropriateness  of  a  safety  or  health  measure.  It  has 
been  said  that  *Mt  is  for  the  legislature  to  determine  the  exi- 
gency (that  is,  th(»  occasion)  for  the  exercise  of  the  i)ower,  but 
it  is  clenrly  within  the  jurisdiction  of  the  courts  to  determine 
what  are  the  subjects  upon  which  the  power  is  to  be  exercised 
and  the  reasonableness  of  that  exercise/"-*  Vet  the  exigency 
or  occasion  generally  consists  entirely  in  the  relation  of  the 
measure  proposed  to  the  subject  acted  upon :  the  health  of 
miners  forms  the  subject,  the  regulation  of  employment  is  the 

1  *  *  There  is  a  manifest  absurdity  108    Mich.    527,    32    L.    R.    A.    853, 

in  allowing  any  tribunal,  either  court  1896.)      The    conclusiveness    of    the 

or  jury,  to  deterniine  from  testimony  legislative  judgment  as  to  the  neees- 

iri  the  case  the  question  of  the  con-  sity  or  wisdom  of  a  sanitary  mcas- 

stitutionality    of    the    law.     »     ♦     ♦  ure  is  strongly  insistcil  upon  in  the 

The  first  case  i>resented  might  show  matter  of  compulsory  vaccination  by 

by   the  opinions  of  many  witnesses  the  .Supreme  Court  of  Georgia,  Mor- 

that  the  use  of  the  dry  emery  wheel  rip  v.  C'ohimbus,  102  Oa.  792,  42  L. 

is    almost    necessarily    fatal    to    the  R.  A.    175:     **With  the  wisdom  or 

o}>erative,  while  the  next  might  show  policy  of  vaccinatiim,  we  have  noth- 

exactly  the  opposite  state  of  facts,  ing  to  do.     "*     *     *     The  legislature 

*     *     *    Courts  of  last  resort   *    *    *  Ims  seen  fit  to  jMlopt  the  opinion  of 

would  have  no  means  of  ascertaining  tlioso  scientists  who  insist  that  it  is 

whether   it   was   a   collusive   case   or  olKcacious,  and  this  is  conclusive  up- 

iiot,   or  whether   the  weight   of  evi-  on   us."     See  also   observations  on 

dence  was  in  accord  with  the  truth,  legislative  pow(\c  to  determine  ex- 

"^     *     *     The    legislature    in    deter-  istcnre  of  public  danger  in  State  v. 

mining  upon  the  passage  of  the  law  M:iin,  (>0  Conn.  123,  135. 
may   in;iko   investigations   which    tljo         -  T»«*   Morgan,  26  Col.  415,  47  L, 

court    cannot."      (People    v.    Smith,  l*.   A.  .')2. 
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measure  proposed,  i\w  cllVcl  of  liim*  of  labor  upon  health  is  the 
exigency  or  occasion ;  and  it  is  difficult  upon  that  basis  to  dis- 
tribute the  funcftions  of  courts  and  legislatures. 

§  145.  Judicial  notice  of  established  scientific  laws  and 
general  conditions. ~ There  is,  however,  sufficient  authority  for 
saying  that  while  the  courts  will  not  enter  into  controverted 
questions  of  fact,  they  will  take  judicial  notice  of  established 
sanitary  and  mechanical  laws  and  conditions,  of  the  quality  oi 
articles  of  consumption,  etc.  Thus  the  Supreme  Court  of  Illi- 
nois has  taken  notice  of  a  degree  of  danger  in  holding  that 
safety  regulations  ^•equired  in  densely  populated  districts  or 
countries  are  luinecessary  in  a  more  sparsely  settled  country;^ 
the  United  States  Supreme  Court  has  recognised  that  while  the 
wholesomeness  of  a  novel  article  of  consumption  may  be  a 
doubtful  question  to  be  resolved  by  the  legislature,  it  may  in 
course  of  time  become  so  well  known  and  established  that  its 
wholesomeness  will  be  judicially  noticed.*  The  judicial  noticr 
may  also  be  of  a  negative  character;  i.  e.,  the  court  may  refuse 
to  accept  legislativ(»  condemnation,  because  it  knows  that  i\w 
detrimental  charact(M'  of  an  article  is  not  established.  So  in 
the  matter  of  cigarettes.*'' 

§  146.  Sanitary  purpose  need  not  be  expressed.— A  legisla- 
tive declaration  that  a  danger  to  health  or  safety  exists  is 
therefore  not  conclusive.  If  the  danger  exists  an  express 
legislative  declaration  of  the  fact  is  not  necessary;  it  is  suffi- 
cient that  it  appears  from  the  provisions.  Even  where  the 
subject-matter  of  a  law  must  be  stated  in  its  title,  an  express 
reference  in  it  to  health  or  safety  is  not  necessary.*^  When  the 
act  proclaims  itself  expressly  as  a  safety  or  health  measure, 
while  in  fact  it  subserves  another  interest,  a  tpiestion  under 
constitutional  provisions  as  to  title  may  arise,  although  the 
precise  point  does  not  api)ear  to  havt*  been  adjudicated;  but 
where  the  subject-matter  is  otherwise  sufficiently  indicated  in 
the  title,  an  additional  untenable  reference  to  safety  or  health 
should  not  be  fatal,  if  not  deceptive  or  misleading.  Thus  it  is 
conceived  that  a  title  **an  act  to  regulate  the  manufacture  and 

»  Toledo  &<*.  R.  Co.  V.  Jackaonville,  ->  Dictum  iu  Austin  v.  TenDcssee, 
67  111.  37.  179  U.  S.  343. 

*  SchoUenborger  v.  Pennsylvania,  <»  Re  Morgan,  26  Col.  41.'),  47  L.  R. 
171  U.  S.  1.  A.    5l\   recognising   this  with   some 

hesitation. 
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sale  of  oleomargarine,  and  for  the  better  protection  of  the 
public  health''  (leaving  out  the  words  **and  for  the  prevention 
of  fraud"  which  are  found  in  the  law  of  New  York),  would 
not  be  fatal,  although  oleomargarine  legislation  can  be  justi- 
fied only  on  the  ground  of  prevention  of  fraud. 

§147.  Difference  of  objects  as  justifying  different  meas- 
ures.—The  distinction  between  different  objects  of  legislation 
is  important,  because  a  measure  may  be  appropriate  and  admis- 
sible for  one  object,  but  not  for  another.  The  sale  of  oleomar- 
garine may  be  subjected  to  stringent  regulations,  to  protect 
the  public  against  fraud;  it  can,  according  to  the  better  doc- 
trine, be  absolutely  prohibited  only  if  the  article  is  unwhole- 
some, and  the  probability  that  the  article  may  be  so  adulterated 
as  to  become  unwholesome  does  not  furnish  a  justification  for 
an  absolute  prohibition.'^  The  difference  of  objects  may  also 
become  relevant  if  the  enactment  proceeds  from  a  subordinate 
authority  having  power  only  to  protect  health  and  safety.  It 
may  thus  be  questionable  whether  a  prohibition  against  spit- 
ting in  public  conveyances  is  within  the  power  of  a  board  of 
health;  or  whether  the  prohibition  of  bill  boards  could  be  jus- 
tified merely  as  a  regulation  for  safety.**  If  watered  milk  is 
not  unwholesome,  its  sale  may  be  forbidden  as  a  measure 
against  fraud  only  if  it  is  sold  as  milk,  on  the  ground  that  an 
article  sold  under  that  name  may  be  rerjuired  to  have  standard 
ingredients  prescribed  by  law;  the  statute  could  probably  not 
condemn  it  as  unwholesome,  and  (ui  that  ground  prohibit  its 
sale  absoluti^ly  no  matter  how  truthfully  the  admixture  were 
indicated  to  the  purchaser.'* 

§  148.     Measure  must  tend  to  remove  danger.— That  the 

measure  proposed  should  at  least  have  a  tendency  to  remove 
or  reduce  the  danger  against  which  it  purports  to  be  directed, 
is  a  principle  which  does  not  need  much  argument  to  support 
it.    The  case  of  Chicago  v.  Xetcher^'*  furnishes  an  example  of 
an  enactment— in  this  case  an  ordinance— based  upon  the  sani- 

7  Schollenberger  v.  Pennsylvania,  v.  West,  164  N.  Y.  510,  58  N.  E.  673. 
171  U.  S.  1;  People  v.  Marx,  99  N.  »  People  v.  Cipperly,  101  N.  Y. 
Y.  377;  contra^  Powell  v.  Common-  634,  apparently  to  the  contrary,  but 
wealth,  114  Pa.  St.  265;  Wright  v.  the  statute  condemned  watered  milk 
State,  88  Md.  436,  41  Atl.  795.  as  adulterated,  not  as  unwholesome. 

8  Upheld  on  that  ground,  Rochester        lo  183  Til.  104,  55  N.  E.  707, 
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tarj''  power,  yet  having  no  ascertainable  relation  to  the  public 
health.  The  ordinance  made  it  unlawful  for  any  person  selling 
dry  goods,  clothing,  jewelry,  and  drugs,  to  have  exposed  for 
sale,  or  sell,  any  meats,  fish,  butter,  cheese,  lard,  vegetables  or 
other  provisions.  The  city  of  Chicago  has  power  to  regulate' 
the  sale  of  these  provisions,  and  to  provide  for  place  and  man- 
ner of  selling  the  same.  This  power  is  granted  for  the  public 
health,  but  the  mere  prohibition  of  their  sale  by  persons  who 
also  happen  to  sell  other  goods  without  reference  to  place  or 
manner  of  sale,  has  evidently  not  the  slightest  tendency  to 
promote  the  publiQ  health.  The  ordinance  was  therefore  de- 
clared to  be  invalid.  There  can  be  no  doubt  that  a  statute 
containing  the  like  enactment  would  not  have  fared  differently. 

§  149.    Measure  need  not  be  the  most  adequate  conceivable. 

—On  the  other  hand  a  statute  in  providing  against  some  par- 
ticular danger  need  not  cut  off  all  possible  ways  of  incurring 
it,  provided  the  measure  adopted  greatly  reduces  its  likelihood. 
In  sustf^ining  the  act  forbidding  women  to  b(»  employed  in  any 
manufacturing  establishment  more  than  ten  hours  in  any  oin' 
(lay,  the  Snpreme  Court  of  Massachnsetts  ivmarkecP*  that  this 
I)rohibition  did  not  prevent  any  woman  from  hi  boring  in  any 
occupation  as  many  hours  as  she  pleased,  provided  she  did  not 
labor  in  the  same  service.  This  possibility,  so  far  from  remov- 
ing, might  cm  the  contrary  be  held  to  be  an  objection  to  th(» 
constitutionality  of  the  act,  if  it  in  reality  frustrated  its  object, 
for  a  restraint  serving  no  purpose  has  no  justification.  Hut 
practically  the  control  of  the  number  of  hours  of  labor  of 
one  person  in  one  employment,  will  have  the  eft'ect  that  such 
person  will  not  work  beyond  the  number,  for  he  is  not  apt  to 
seek  or  obtain  employment  in  another  occupation  or  estab- 
lishment for  additional  hours  of  the  same  day,  and  the  legisla- 
ture may  take  cognisance  of  that  fact  in  order  to  avoid  a 
needless  complication  of  laws. 

In  connection  with  the  statement  that  it  is  sufficient  if  the 
restrictive  measure  tend  to  reduce  the  danger,  though  not  all 
means  of  providing  against  it  are  exhausted,  mention  should  be 
made  of  the  cases  holding  it  unconstitutional  to  forbid  any 
person  to  sell  patent  and  proprietary  medicines  and  domestic 
remedies  at  retail  unless  such  person  is  a  registered  pharma- 

"  Commonwealth   v.    Hamihou   Mauufacturing  Co.,  120  Mass.  383. 
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eist.*2  These  cases  hold  that  since  these  medicines  are  pre- 
pared ready  for  immediate  use  the  fact  that  the  seller  is  a 
pharmacist,  of  itself,  furnishes  no  protection  to  the  public 
•  •  •  *' without  some  further  regulation  as  to  inspection  or 
analysis  that  would  tend  to  exclude  from  sale  those  that  might 
be  injurious  to  health  or  something  requiring  pharmacists  to 
exercise  their  skill  and  science  in  determining  the  quality  and 
properties  of  such  as  they  sold/'  Such  a  provision  would  un- 
doubtedly add  very  much  to  the  efficiency  of  the  measure, 
especially  as  the  duty  to  examine  the  medicine  sold  or  a  war- 
ranty of  its  soundness  is  not  implied,^  ^  and  yet  it  is  true  that 
the  skilled  pharmacist  is  more  apt  to  recognise  and  to  exclude 
from  sale  compounds  which  are  positively  harmful.  It  is  there- 
fore perhaps  too  much  to  say  that  the  public  health  is  not 
protected  in  any  manner. 

§  150.  Measure  proportionate  to  danger.— The  restraint  must 
not  be  disproportionate  to  the  danger.  This  is  simply  an  appli- 
cation of  the  principle  that  every  exercise  of  the  police  power 
must  be  reasonable,  a  principle  long  since  enforced  as  against 
municipal  corporations,  but  also  beginning  to  be  recognised  as 
binding  on  the  legislature.  Thus  in  Toledo  &c.  R.  Co.  v.  Jack- 
sonville^^ an  ordinance  was  set  aside  requiring  a  railroad  com- 
l)any  to  keep  a  flagman  at  every  street  crossing,  even  where 
traffic  was  very  light.  The  court  said  it  would  treat  the 
measure  as  if  the  city  had  all  the  powers  of  the  state  legisla- 
ture. Compulsory  vaccination  is  as  a  rule  allowed  only  where 
an  epidemic  of  smallpox  exists  or  is  threatening.^^  ^Vnd  with 
regard  to  sanitary  requirements  in  houses  the  Court  of  Appeals 
of  New  York  said:  *' Exactions  in  the  interest  of  health  and 
safety  are  legal  as  long  as  their  cost  does  jiot  exceed  what  may 
be  termed  one  of  the  conditions  upon  which  individual  prop- 
erty is  held.''i« 


12  State    V.    Donaldson,    41    Minn,  did  not  regulate  or  control  the  die- 

74;  Noel  v.  People,  187  111.  587,  58  cretion  of  the  Board. 

N.  E.  616.     The  avt  of  Illinois  al-  1 3  West  v.  Emanuel,  198  Pa.  180, 

lowed  the  issue  by  the  State  Board  53  L.  R.  A.  329. 

ot  Pharmacy  of  permits  for  the  sale  i*  67  111.  37. 

of    patent    medicines    to    any    dealer  J •"•  Sec  Stu-.  447,  infra. 

iiinlcr  such  restrictions  as  they  might  i'*  Health    Department    v.    Triuity 

dcorn  pmper;  but   the  court  hold  tlie  Church,   145   N.    Y.   3'J,   27  L.  R.   A. 

power  to  be  invalid  because  the  law  710. 
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§  151.  Interference  with  established  economic  or  social  con- 
ditions.*^—Where  the  proposed  measure  strongly  affects  eco- 
nomic interests,  especially  by  interfering  with  established  con- 
ditions of  labor,  and  these  conditions  portend  no  immediate 
danger,  the  courts  will  not  readily  accpiiesce  in  the  plea  of 
safety  or  health.  Perhaps  the  strongest  illustration  of  this 
tendency  is  to  be  found  in  the  case  of  Matter  of  Jacobs.*^  An  act 
**to  improve  the  public  health"  prohibited  the  '* manufacture 
of  cigars  or  preparations  of  tobacco  in  any  form,  on  any  floor, 
or  in  any  part  of  any  floor  in  any  tenement  house"  (in  cities 
over  500,000  inhabitants),  **if  such  floor  or  any  part  of  such 
floor  is  by  any  person  occupied  as  a  home  or  residence  for  the 
purpose  of  living,  sleeping,  cooking,  or  doing  any  household 
work  therein,"  defining  a  building  occupied  by  more  than 
three  families  as  a  tenement  house.  The  act  was  declared  un- 
constitutional, the  court  saying,  '*it  is  plain  that  this  is  not  a 
health  law,  and  that  it  has  no  relation  whatever  to  the  public 
health."  Assuming  the  sanitary  object  to  have  been  color- 
able, there  was  no  valid  ground  to  support  the  act,  and  the 
chief  interest  of  the  case  must  be  found  in  the  fact  that  the 
court  undertook  to  override  the  legislative  judgment,  which 
conceivably  might  have  been  based  upon  suflBcient  evidence. 

§  152.    The  practice  of  medicine  and  freedom  of  science.*^— 

The  regulation  of  the  i)ractice  of  medicine  assumes  the  exist- 
(»nce  of  a  medical  science,  yet  the  freedom  of  science  would  be 
inconsistent  with  the  total  exclusion  of  one  school  of  medicine 
from  the  right  to  practice.  In  so  far  as  all  medicine  is  based 
upon  a  knowledge  of  established  natural  laws  and  facts,  at 
least  the  knowledge  of  these  facts  may  be  demanded  of  the 
practitioner,  and  those  not  having  such  knowledge  cannot  claim 
that  according  to  their  principles  it  is  unnecessary,  for  a  prin- 
ciple based  upon  ignorance  is  entitled  to  no  respect.  The  prac- 
tice of  American  legislation  gives  equal  credit  to  reputable 
medical  colleges  to  whatever  school  they  may  belong,  and  does 
not  undertake  to  control  the  methods  of  the  licensed  practi- 
tioner. It  would  not  be  competent  for  the  legislature  to  de- 
termine a  question  of  medicine  against  the  preponderance  of 
luedieal  opinion,  as  for  instance  by  excluding  alcoholic  li(iuors 

17  §§  :ui-3i7.  i'»  §§  L'-JU,  --'23,  241). 

i«»08  X.  Y.  OS,  1895. 
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from  use  as  medicine.  The  fact  that  no  such  legislation  has 
been  attempted,  notwithstanding  the  insistence  of  prohibition- 
ists that  alcohol  is  not  necessary  for  medical  purposes,  strongly 
indicates  the  recognition  of  the  constitutional  limitation.^^  The 
Supreme  Court  of  Ohio  has  declared  unconstitutional  a  statute 
requiring  for  the  practice  of  osteopathy  a  longer  course  of 
study  than  for  the  practice  of  other  forms  of  medicine,  and 
denies  the  power  of  the  legislature  to  establish  scientific  con- 
clusions adverse  to  any  school  of  medieine.^i 

§  153.  It  has,  however,  been  held  that  the  fact  that  one 
school  of  medicine  is  not  recognised  in  forming  boards  of  ex- 
aminers does  not  in  itself  constitute  discrimination,  unless  it 
can  be  shown  that  applications  for  admission  are  improperly 
rejected.^'-^  Some  discretion  must  in  the  nature  of  things  be 
left  to  the  state  in  selecting  examiners,  and  some  discretion 
must  be  exercised  by  the  examiner  in  i)assing  upon  qualifica- 
tions. But  the  discretion  must  be  a  fair  one  in  either  case, 
and  the  courts  must  have  power  to  control  its  abusers  In 
excluding  the  eclectic  school  from  the  rifrht  to  have  its  repre- 
sentatives act  as  examiners  under  any  circumstances,  the 
Louisiana  statute  went  to  the  verge  of  fair  discretion  if  not 
beyond  it.  Th(»  Supreme  Court  of  Massachusetts  in  an  earlier 
case^"*  upheld  an  act  requiring  a  license  from  either  the  State 
Medical  Society  or  from  the  University,  but  intimated  that  the 
vesting  of  the  power  in  the  medical  society  exclusively  might 
be  of  doubtful  validity.  Even  the  recognition  of  two  bodies  to 
the  exclusion  of  all  others  would  now,  in  many  states,  be  re- 
garded as  creating  an  unconstitutional  privilege  or  monopoly. 

§  154.  Conceding  the  regulation  of  the  practice  of  medicine 
to  be  within  the  police  power,  there  should  be  no  doubt  of  the 
constitutional  competence  of  the  legislature  to  regulate  any 

20'<Wlien     intelligent     ancl     edu-         -"'^In   a   case  where  it  was  clwir 

e«ted  men  differ  in  their  theories  the  from  the  evidence  that  a  discriraiiia- 

legislature  has  no  power  to  condemn  tion  had  been  made  against  a  system 

the  one  or  approve  the  other. '  *  State  of  medicine,  we  should  not  hesitate 

V.  Carey,  4  Wash.  424,  30  Pac.  729.  to  hold  that  the  board  had  exceedeil 

-•1  State    V.    Gravett,    65    Oh.    St.  its  power. ' '     Nelson  v.  State  Board 

289,  62  N.  E.  325,  55  L.  R.  A.  791;  of  Health,  22  Ky.  L.  Rep.  438,  50  L. 

People  ex  rel.   State  Bd.   Health   v.  R.   A.   .18.T;    State   Board   of   Dental 

(iordon,  194  111.  500.  62  X.  K.  858.  PJxaminers  v.  People,  123  Til.  227. 

'^'•i  Allopathic    State   Board    &c.    v.         ^-'4  Hewitt  v.  Charier,  16  Pick.  353, 

Fowler,  50  La.  Ann.  1358,  24  So.  809.  1835. 
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professional  treatment  of  the  sick,  though  not  ** medical,"  by 
a  system  of  examination  and  licensing  not  amounting  to  pro- 
hibition, whether  such  treatment  consist  in  simple  nursing, 
or  in  manipulation  of  the  body,  or  in  influences  brought  to 
bear  upon  the  mind.  And  since  the  terms  medicine,  physician, 
doctor,  M.  D.,  etc.,  have  a  well  established  meaning,  the  law 
may  clearly  prevent  their  fraudulent  use  to  indicate  the  pos- 
session of  qualifications  which  as  a  matter  of  fact  do  not  exist. 
Xor  is  there  any  decision  which  tl tonics  such  i>ower.  Cases  in 
which  it  is  held  that  a  statute,  properly  interpreted,  does  not 
extend  to  a  certain  method  of  treatment,  furnish  no  basis  for 
the  contention  that  a  system  of  regulation  expressly  including 
that  method  would  be  imconstitutional. 

§  155.    Measures  restraining  a  class  for  its  own  protection.— 

The  Supreme  Court  of  Colorado,  in  the  decision  by  which  it 
annulled  the  miners'  eight  hour  law,-^  asserts  the  principle  that 
while   the  sanitary  power  extends   to   the   protection  of  the 
health  of  the  community  at  large,  and  even  of  the  health  of 
portions  and  classes  of  the  community,  yet  it  may  not  be  exer- 
cised so  as  to  protect  these  classes  from  their  own  acts.    **The 
rea.son  for  the  existence  of  the  power  rests  upon  the  theory  that 
one  nnist  so  use  its  own  as  not  to  injure  others,  and  so  as  not 
to  interfere  with  or  injure  the  public  health,  safety,  morals 
or  the  general  welfare.     How  can  one  be  said  injuriously  to 
affect  others,  or  interfere  with  these  great  objects,  by  doing  an 
Hct  which  confessedly  visits  its  conse(iuences  on  himself  alone? 
nnd  how  can  an  alleged  law  that  purports  to  be  the  result  of  an 
^^xercise  of  the  police  power,  be  such  in  reality,  when  it  has  for 
its  only  object,  not  the  protection  of  others  or  the  public  health, 
safety,  morals  or  general  welfare,  but  the  welfare  of  him  whose 
*iet  is  prohibited,  when,  if  (»ommitted,  it  will  injure  him  who 
c^omniits  it  and  him  only?'' 

It  is  true  that  the  police  power  does  not  undertake  to  protect 
t:he  individual  against  his  own  acts,  partly  because  that  would 
involve  an  inquisitorial  control  over  private  life  and  conduct 
both  intolerable  and  unenforeeable,^^  partly  because  the  police 
power  ought  not  and  is  not  intended  to  be  a  substitute  for 
individual  self-control  and  responsibility,  but  finds  its  proper 
sphere  in  guarding  against  evils  and  dangers  beyond  the  eon- 

'•>  Re   ^^<^rJran,  26  Col.  415,  47  L.         -••  Soe  Sen*.  453-4i)5,  infra,  Liberty 
U.  A.  5-.  of  Private  Conduct, 
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trol  of  him  whom  they  threaten.  The  right  to  choose  one 
course  of  action  even  to  the  extent  of  incurring  risks,  where 
others  are  not  concerned,  is  a  part  of  individual  liberty.  This 
principle  can  be  traced  through  the  whole  of  our  police  legis- 
lation, which,  e.  g.,  would  not  assume  to  prescribe  for  the 
individual  affected  with  a  disease  which  is  not  contagious  a 
specific  course  of  medical  treatment.  If  individuals  are  for- 
bidden to  do  acts  primarily  dangerous  to  themselves  on  rail- 
roads, in  sports,  etc.,  it  is  either  because  even  an  individual 
accident  may  disturb  or  endanger  the  general  traflBc,  or  be- 
cause—in the  case  of  sports — the  exhibition  of  dangerous 
feats  may  amount  to  a  public  nuisance. 

It  is,  however,  a  fallacy  to  transfer  this  argument  from  the 
individual  to  a  particular  class,  and  to  say  that  the  police 
power  has  no  business  to  protect  the  class  against  its  own  acts. 
It  is  conceded  by  the  Supreme  Court  of  Colorado  that  the  in- 
terest of  a  class  may  constitute  a  public  interest,  that  is  to 
say,  an  interest  of  sufficient  magnitude  to  make  itself  felt 
throughout  the  comnmiiity.  If  then  the  health  of  the  class  is 
impaired  by  long  hours  of  work  imder  unsanitary  conditions, 
a  public  interest  t»xists  which  may  set  the  police  power  in 
motion.  If  the  employer  had  absolute  power,  he  might  be 
constrained  for  the  benefit  of  the  class,  as  he  may  be  and  is 
•(*onstrained  to  adopt  sanitary  and  safety  arrangements  in  mine 
or  factory,  and  it  is  noteworthy  that  the  Supreme  Court  of 
the  United  States  recognises  in  the  limitation  of  hours  of 
labor  primarily  a  restraint  upon  the  employer:  '*The  pro- 
prietors lay  down  the  rules  and  the  laborers  are  practically 
constrained  to  obey  them.''-"  However  even  if  we  regard  the 
i-estraint  as  being  laid  upon  the  employee,  it  is  not  true  that 
each  employee  is  protected  against  his  own  acts.*-**  In  reality 
the  law  imposes  the  restriction  upon  any  one  member  on  behalf 
of  all  others,  it  being  well  understood  that  if  a  portion  of  a 
class  are  willing  to  accept  unsanitary  conditions  competition 
will  force  others  to  do  the  like,  and  that  this  portion  must  be 
restrained  for  the  benefit  of  the  class  as  a  whole.  Of  course 
such  legislation  must  find  its  support  in  the  requirements  of 
health,  not   in   the   inconveniences   of   legitimate'   competition. 

^THoldcn  V.  llanly,  KiO  IJ.  S.  a«(),  that  \w  may  nut  w:ii\t'  the  l)eiiefit  of 
:i07.  the    ;Ht.      Short    v.    FHullion    &c.    Co. 

-s  This  also  appears  from  the  fart      (I'tah).  oT  Pac.  720. 
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The  same  apparent  restraint  upon  each  one  for  his  own  benefit, 
which  is  in  reality  a  restraint  for  the  benefit  of  others,  under- 
lies the  legislation  forbidding  gainful  occupation  on  Sunday.^^ 


■iT  The  futility  of  stretching  the 
right  of  individual  liberty  and  nar- 
rowing the  scope  of  legislative  power 
l»y  such  d«risii>n«  as  that  in  the  Mor- 
jpm  case  is  shown  by  the  facility 
with  which  they  may  be  overridden 
l»y  constitutional  jimendment.  Un- 
•loubtdly  in  consequence  of  that  de- 
cision, the  legislature  of  Colorado  by 


resolution  of  March  14,  1901,  sub- 
mitted an  uniondmont  to  the  consti- 
tution permitting  the  legislature  to 
establish  a  comj)uIsory  eight-hour 
day  in  any  branch  of  industry  or 
labor  that  the  general  assembly  may 
ccaiaider  injurious  or  dangerous  to 
health,  life  or  limb.  This  amend- 
ment was  adopted  in  1902. 


CHAPTER  VI. 

PUBLIC  OBDEB  AND  COMFOBT. 

AUTHORITY  EXERCISING  THE  POWER.     §§  156-159.1 

§  156.  Municipal  ordinance  power.— This  field  is  almost  alto- 
j?ether  covered  by  municipal  and  other  local  regulations  under 
delegation  from  the  state.  The  limitations  on  the  police  power 
and  the  limitations  on  the  municipal  ordinance  power  are  there- 
fore not  always  clearly  distinguished.  A  power  might  be  de- 
nied to  the  inferior  authority  and  yet  be  conceded  to  the  state. 
The  power  may  be  denied  because  it  is  not  delegated,  or  b(*- 
cause  su[)erseded  by  the  exercise  of  state  power  or  because 
exercised  in  an  unreasonable  and  oppressive  manner.  A  rea- 
sonable and  customary  regulation,  though  not  within  any  of 
the  specific  clauses  of  the  municipal  charter,  will  generally  be 
supported  under  the  general  welfare  clause,  where  the  charter 
contains  one,  or  under  the  power  to  abate  iniisances,  which  is 
hardly  ever  wanting:  yet  it  has  been  held  in  Ohio  that  only  a 
specific  power  will  justify  an  ordinance  prohibiting  the  run- 
ning at  large  of  animals,^— contrary  perhaps  to  the  prevailing 
doctrine.3 

§  167.  Concurrence  of  local  and  state  authority.— The  same 
act  may  be  pimishable  under  state  law  and  municipal  ordi- 
nance, and  a  great  many  forms  of  nuisance  and  disorderly 
conduct  specifically  defined  by  ordinance,  are  covered  by  the 
rule  of  the  common  or  statutory  criminal  law  making  a  common 
nuisance,  disorderly  conduct,  or  brc^ach  of  the  peace,  a  public 
offense.  The  same  act  may  be  punished  in  its  more  general 
aspect,  as  an  offense  against  stato  policy,  by  the  state,  in  its 
more  local  aspect,  as  an  inunediate  nuisance,  by  local  authority: 
so  the  statutory  crime  of  prostitution  or  of  keeping  a  house  of 
ill  fame  may  by  nuinicipal  ordinance  be  declared  to  be  disor- 

i  Sec  Horr  &  Beinis  .Muiutdpiil  Po-  Icii  2(5«;  Knoxville  v.  King,  7  Lea 
Iicc  OrdiiisuK'CS,  1H87.  (Tcmui.)  441;  (^ehniiio  v.  Frostburg, 

-•Colliiia  V.  Hat<-h.  IS  Ohio  oja.  M   M*\.  r)4 ;    HagorHtown  v.  Witmer, 

.'  C'ommoiiwwUth  v.  Bcjin,  14  (iray     S()  Md.  293,  39  L.  K.  A.  649. 
.32;   (•ouumuiwoalth  v.   Curtis,  9  Al- 
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(lerly  conduct.^  A  positive  regulation  by  the  state  will  bar 
t»onflieting,  but  not  necessarily,  unless  intended  to  be  exclusive, 
additional,  regulations  by  the  city;  each  may  be  directed 
against  a  different  evil  or  danger.  Thus  a  state  license  for 
peddling  does  not  contemplate  the  occupation  of  a  street  for 
a  temporary  stand  from  which  to  sell  goods,  and  this  may  be 
prohibited  notwithstanding  the  state  license.^ 

§  158.  Reasonableness.— The  requirement  of  reasonableness 
is  so  general  in  its  nature  that  it  allows  the  courts  to  exercise 
a  very  efficient  control  over  ordinances,  without  being  imder  the 
necessity  of  formulating  in  each  case  a  principle  which  would 
be  a  guide  for  other  cases.  The  views  of  courts  as  to  what  is 
reasonable  and  what  is  oppressive  naturally  differ,  and  while 
it  has  been  said  that  in  doubtful  cases  the  judgment  of  the 
municipal  authorities  will  be  conclusive  upon  the  courts,®  yet 
doubts  are  in  reality  often  resolved  against  the  validity  of  the 
♦^xereise  of  the  power,  so  where  it  has  been  held  that  the  pro- 
hibition of  the  distribution  of  handbills  on  the  streets  is  un- 
reasonable.' It  is  manifestly  impossible  to  mark  with  precision 
the  point  at  which  acts  and  conditions  begin  to  be  disorderly 
and  offensive,  and  many  acts  which  are  under  normal  circum- 
stances objectionable,  may  in  an  emergency  be  proper  or  neces- 
sary, and  ordinances  are  not  always  penned  with  such  skill  and 
learning  as  to  make  provision  for  the  emergency.  Ordinances 
have  been  declared  illegal  because  their  language  allowed  an 
interpretation  which  would  cover  harmless  acts,  or  which  failed 
to  make  exceptions  that  might  under  circumstances  become 
necessary.^  It  seems  that  in  such  cases  it  would  often  be  pos- 
sible to  save  an  ordinance  by  reading  into  it  a  limitation  or 
i^xception  conformable  to  its  real  spirit  and  intent.® 

♦  People  V.  Miller,  38  Hun  82.  Crim.   App.   448,   42   L.   B.   A.   587, 

•'•  Comraonwcalth  V.  Ellia,  158  Mass.  curfew     ordinance;      Hechinger     v. 

ri55;  Commonwealth  v.  Lagorio,  141  Maysville,   22   Ky.   L.   Rep.  486,   49 

Mass.  81;  Commonwealth  v.  Fenton,  L.  R.  A.   114,  prohibiting  conversa- 

139  Mass.  195.  tion  with  prostitutes;  State  v.  Hunt- 

cLaugel  v.  Bushnell,   197    111.   20,  er,  106  N.  (\  796,  8  L.  B.  A.  529, 

€3  X.  E.  1086;  Vanderhurst  v.  Thol-  three  or  more  persons  on  the  street 

eke,  113  Cal.  147;  North  Chicago  R.  to  move  on  whenever  so  ordered. 

Co.  V.  Lake  View,  105  111.  207.  «  People  v.  Rosenberg,  138  N.  Y. 

"People   v.   Armstrong,    73    Mich.  410,  34  N.  E.  285;  Commonwealth  v. 

288,  2  L.  R.  A.  721.  Plaisted,  148  Mass.  375,  2  Ii.  B.  A, 

«Ex    parte    McCarver,    39    Texas 
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§  169.  Order  and  freedom  of  commerce.— A  power  exercised 
ill  good  faith  for  public  order  and  comfort  will  be  recognised 
by  the  United  States  though  it  may  bear  on  agencies  of  com- 
merce. Thus  an  ordinance  of  the  city  of  Chicago  was  upheld 
which  provided  that  bridges  across  the  Chicago  River,  a  navi- 
prable  water  of  the  United  States,  should  not  be  opened  for 
passage  of  vessels  during  one  hour  in  the  morning  and  one 
hour  in  the  evening,  and  that  diiring  the  daytime  it  should  be 
opened  for  not  longer  than  ten  minutes  at  a  time,  and  then  to 
l)e  closed  for  fully  ten  minutes  to  allow  passengers  to  cross. 
*'The  local  authority  can  better  direct  the  manner  *  in  which 
they  shall  be  used  and  regulated  than  a  government  at  a  dis- 
tance. It  is,  therefore,  a  matter  of  good  sense  and  practical 
wisdom  to  leave  their  control  and  management  with  the  state. 
Congress  having  the  power  at  all  times  to  interfere  and  super- 
s(Mle  their  authority  whenever  they  act  arbitrarily  and  to  the 
injury  of  eommeice/'^"  So  a  state  law  was  sustained  forbid- 
(iinjr  the  movintr  <>f  freight  trains  on  Sundays.'^ 

POWKK  OVKR  KNCKOACHMKNTS  ON  STRKKTS.     §§160-164. 

§  160.  Fee  and  easement.— Streets  and  other  public  places 
are  real  estates  and  as  sueh  subject  to  proprietary  rights.  The 
publie  right  in  the  street  may  be  acquired  by  reservation,  pur- 
chase, dedication  or  condemnation,  and  it  may  be  either  an 
easement  or  a  fee.  Where  the  fee  remains  in  the  adjoining 
owner,  he  may  retain  eertain  rights  in  the  soil  unaffected  by 
street  uses,  and  he  may  be  entitled  to  additional  compensation 

J4:i,  an  onler  of  a  board  of  police  **AI1  laws  should  receive  a  sensiblo 

forbidding  persons  to  sing  or  play  construction.     General   terms  should 

or  perform   in   the  streets  or  public  be  so  limited  in  their  application  as 

places,  etc.;   the  court  said  **Nor  is  not   to  lead  to  injustice,  oppression, 

the  reasonableness  of  the  rules  to  be  oi    an   absurd   <!ousequence.      It   will 

tested   by   their  possible   application  always   therefore   be   presumed    that 

to  extreme  cases  as  for  instance  sing-  the    legislature    intended    exceptions 

ing  or  playing  (in  a  low  tone  not  in-  to   its   language,   which   would  avoid 

tended  to  be  heard  by  others)  for  a  results  of  this  character.     The  rea- 

short  time  in  the  street  or  place  not  son  of  the  law  should,  in  such  cases, 

occupied  with  dwellings.     No  police  i)revail    over    its    letter."      Unit^xl 

rules  or  regulations  are  to  be  tested  States  v.  Kirby,  7  Wall.  482. 
in    this    manner;    and    if    such    case         i*)  Escanaha    &c.    Co.    v.    Chicago, 

were   to   present   itself   perhaps   the  107    IT.  S.  67vS,    1888;   Chicago  Rev. 

rule    might    by    construction    not    be  Code  ls97.  Sees.   199-1.'08. 
deem«'d    to    include   it."      The   same         >i  Hennington   v.   Georgia,   163   U. 

rule   jlumltl    be   applied    to   statutes:  S.  :591>. 
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for  an  increase  in  the  public  easement  by  novel  and  burden- 
some public  uses.^2  n  ^as  also  been  intimated  that  the  original 
owner  may  dedicate  a  highway  cum  onere,  i.  e.,  subject  to  an 
existing  encroachment,  as  for  instance  trees.^"^  But  at  least  as 
far  as  city  streets  are  concerned,  the  public  easement  is  neces- 
sarily so  comprehensive,  if  it  is  to  be  adequate  to  the  complex 
uses  of  soil  and  surface  for  improvements  deemed  essential  to 
modern  municipalities,  that  the  difference  between  fee  and 
easement  has  become  more  and  more  technical  and  insubstan- 
tial, and  the  city's  rights  against  the  abutter  are  for  most  pur- 
poses the  same  whether  the  fee  is  in  the  city  or  in  the  abutter. 
**0n  the  general  question  as  to  the  rights  of  the  public  in  a 
city  street  we  cannot  see  any  material  difference  in  the  prin- 
ciple with  regard  to  the  extent  of  those  rights,  whether  the 
fee  is  in  the  public  or  in  the  adjacent  land  owner,  or  in  some 
third  person."'^ 

§  161.     Control  of  public  use.— In  placing  a  structure  upon 
or  under  or  over  the  stn»et,  the  adjoining  owner,  therefore, 
although  he  may  have  a   technical  legal   title  to  the  soil,   is 
necessarily  subject  to  any  restraint  requircMl  by  public  street 
uses  J  ^     The  city  controls  the  street  in  trust  for  the  ])ublie, 
and  has  no  inherent  right  to  surrender  or  impair  that  trust. 
The  legislature  of  the  state  which  represents  the  public  at  large 
and  controls  the  trust  upon  which  streets  are  held  (subject  to 
private  easements  of  light,  air  and  access),  may  either  grant 
flirectly  the  right  to  occupy  part  of  the  street,  as  for  instance 
for  door-steps,'^  or  may  authorise  the  city  to  grant  to  the  ad- 
joining owners  rights  in  the  streets;  but  an  express  grant  of 
»ueh  power  is  unusual.^ ^ 

i-8ee    a8    to    these    rights    DlIIob  the  constitution  the  legislature  can- 

Munic.    Corp.,    Sws.    687-7()4h;    also  not    grant    the    exchisive    use    of    a 

§S  .509,  .510,  infra.  street   to  an  incliviilual  must  bo  un- 

»"  State    V.    Vineland,    oG     X.    J.  derstood   with   reference   to   a   grant 

Iaw,  474,  23  L.  R.  A.  685.  which  makes  the  street  useless  to  the 

1*  Barney  v.  Keokuk,  94  U.  8.  324,  abutters,  and  not  as  forbidding  the 

1H77;  Dillon,  Sees.  689-699.  grant   of  reasonable  privileges;    the 

15  Allen  V.  Boston,  159  Mass.  324;  decision  seems  to  anticij)ate  the  doc- 
McCarthy  V.  Syracuse,  46  N.  Y.  194.  trine  of  the   New  York  Elevated  R. 

»«Cu8hing    V.    Boston,    122    Mass.  Co.    cases.      Dillon,   Sec.    660,    refers 

173,   124   Mass.  434,  128  Mass.  330.  to  it  as  an  extreme  view. 
The  remarks  in  People  v.  Carpenter,         1"  Instance  of  power  to  grant  en- 

1  Mich.  273,  to  the  effect  that  under  croachments  expressly  given  to  city: 

10 
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§  162.  ChiBtomary  encroachments.— What  then  is  the  legal 
status  of  the  encroachments  so  commonly  found  in  city  streets : 
signs,  awnings,  posts,  porches,  stands?  If  they  obstruct  the 
street,  diminish  the  space  available  for  walking,  or  impede 
traffic,  they  are  nuisances  subject  to  indictment  and  abate- 
ment,^® and  it  is  not  necessary  that  the  comfortable  enjoyment 
of  the  highway  should  be  interfered  with  materially.^®  Some 
decisions  require  for  criminal  prosecution  more  than  a  technical 
encroachment.  A  liberty  pole  erected  in  the  street,^*^  a  vault,-* 
an  opening  in  the  sidewalk  in  front  of  a  cellar  window  for 
light  and  ventilation,  usual  and  customary  in  the  city,^  a  plat- 
form with  steps  for  approach  to  a  building  within  the  area 
generally  used  for  that  puri)ose,-'*  stepping  stones  for  car- 
riages,24  and  a  wooden  awning  over  a  sidewalk^*^  have  been 
held  not  to  be  nuisances  per  se.  Perhaps  in  these  cases  a  license 
from  the  city  could  have  been  implied  from  custom.^® 

5i  163.  Power  to  prohibit  and  regulate.— Where  the  city,  as 
is  usually  the  case,  has  power  to  n^gulate  the  use  of  the  streets, 
or  to  declare  and  abate  nuisances,  or  to  prevent  and  remove 
encroachments  and  obstructions,  it  may  by  ordinance  prohibit 
all  structures  in  any  way  impairing  the  public  easement;  and 
an  express  power  to  prohibit  may  be  interpreted  as  requiring 


Kirtland  v.  Mayor  of  Macon,  66  Ga. 
385;  Daly  v.  Georjfia  &e.  R.  R.  Co., 
SO  Ga.  793. 

i«  Projecting  steps,  Hyde  v. 
County  of  Middlesex,  2  Gray  267, 
1854;  Cmw.  v.  Blaisdell,  107  Mass. 
234,  1871;  Pottis  v.  Johnson,  56  Ind. 
139,  1877;  bay  windows,  State  v. 
Kean,  69  N.  H.  122;  stalls  and  cases 
for  merchandise,  Lavery  v.  Hanni- 
gan,  20  J.  &  S.  463,  1885;  Cmw.  v. 
Wentworth,  Brightly  (Pa.)  318, 
1823;  Laing  v.  Americus,  86  Ga.  756, 
1891. 

Instate  V.  Berdetta,  73  Ind.  185. 

20  Alleghany  v.  Zimmerman,  95  Pa. 
State,  287.  1880. 

21  Dillon,  Sec.  699,  State  v.  IIo- 
boken,  33  N.  J.  L.  280;  West  Chi- 
cago Masonic  Association  v.  Cohn, 
192  111.  210;  Deshong  v.  New  York, 
68  N.  E.  880. 


--  King  V.  Thompson,  87  Pa.  State 
365,  1878. 

23  Murphy  v.  Leggett,  164  X.  Y. 
121,  58  X.  E.  42. 

2*  Robert  v.  Powell,  168  New  York 
411,  61  N.  E.  699. 

-•»  Hawkins  v.  Sanders,  45  Mich. 
491. 

2«  Nelson  v.  Godfrey,  12  111.  20. 
Switch  tracks  connecting  a  railroad 
with  a  factory  or  warehouse,  though 
paid  for  by  the  owner  of  the  latter, 
are  in  Illinois  held  to  be  part  of  the 
public  road,  and  justified  on  that 
theory.  Truesdale  v.  Peoria  Grape 
Sugar  Co.,  101  111.  561 ;  Chicag6  Dock 
Canal  Co.  v.  Garrity,  115  111.  1.55, 
3  N.  E.  448;  McGaun  v.  People,  194 
111.  526,  62  N.  E.  941;  People  v. 
Blocki,  203  111.  363,  67  N.  E.  809. 
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positive  action  by  the  city  before  the  encroachment  can  be 
dealt  with  as  illegal,  so  in  the  matter  of  trees  ;27  but  where  the 
charter  recognises  the  customary  existence  of  technical  en- 
croachments such  as  awnings,  and  gives  power  to  regulate 
them,  an  absolute  prohibition  may  be  held  to  be  unreasonable.-^ 
But  the  city  may,  under  the  power  to  regulate  the  use  of  streets 
and  sometimes  under  express  power  to  regulate  the  use  of  side- 
walks and  structures  thereimder,  or  to  regulate  their  use  for 
si^ns,  posts,  awnings,  etc.,  authorise  customary  encroachments, 
and  such  authority  will  then  remove  the  indictability  of  the 
structure.2®  Such  authority  may  be  made  to  depend  upon  com- 
pliance with  prescribed  conditions,  and  the  disregard  of  such 
conditions  may  then  make  the  structure  a  nuisance,^^  but  the 
inty  cannot  authorise  a  structure  that  would  materially  incom- 
mode public  traffic;'*'  and  above  all,  under  its  ordinary  powers 
of  regulation  the  city  cannot  part  with  proprietary  rights,  and 
the  authority  which  it  gives  is  in  the  nature  of  a  license  sub- 
ject to  revocation.32  But  it  has  also  been  held  that  the  revoca- 
tion of  a  license,  if  not  called  for  by  some  public  need,  will  be 
t  reated  as  oppressive  and  therefore  illegal,  before  the  licensee 
l>y  the  use  of  the  structure  for  a  reasonable  time^  has  been 
i^oinibursed  for  his  outlay  in  erecting  the  same  ;^^  after  twenty 
N^ears  <»njoyment  a  full  return  for  the  outlay  may  be  presumed 
t  o  have  been  obtained. 3**  A  grant  of  more  than  a  license,  so  the 
?*rant  of  a  franchise  to  occupy  the  street  with  tracks,  poles,  etc., 
t*ec[uires  express  legislative  authority. ^^ 

The  power  over  encroachments  on  water,  such  as  piers  and 
l^ridges,  is  governed  by  the  same  principles  as  that  over  street 
<;*neroachments.3« 


27  White  V.  Godfrey,  97  Mass.  472,  32  Council  of  Reading  v.  Common- 

1H67;    Bliss  v.  Ball,   99   Mass.   597,  wealth,   11   Pa.   State  196,  1849;   in 

1868;  Cross  v.  Momstown,  18  N.  J.  this   case   a   legislative   license   was 

Eq.  305,  1867.  held  to  be  revocable;  ex  parte  Tay- 

28Hi8ey  v.   Mexico,  61    Mo.   App.  ^or,   87   Cal.   91,   1890;    Hibbard   v. 

:.M8,  1894;  see  also  State  v.  Higgs,  Chicago,  173  111.  91,  1898. 

126  N.  C.  1014,  48  L.  R.  A.  446.  33  Town  of  Spener  v.  Andrew,  82 

»  Everett  v.  Marquette,  53  Mich.  !»•  ^^>  12  L.  K.  A.  115. 

450,  1884;  ex  parte  Taylor,  87  CaL  8*  Augusta  v.  Burum,  93  Ga.  68, 

91,  1890;  DiUon,  Sees.  732-734.  26  L.  R.  A.  340. 

«►  Pedrick  V.  Bailey,  12  Gray  161,  35  See  Sec.  658,  infra. 

1S58.  30  Mayor  of  New  York  v.  Cunard 

51  Pettis  V.  Johnson,  56  Tnd.  139.  S.    S.     Co.,    61     Hun     346;     State 
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§  164.  Protection  of  streets  from  injury,  etc.— In  protecting 
streets  and  public  grounds  from  injury  and  defilement  the  city 
does  not  act  in  its  capacity  as  a  corporate  owner  of  the  fee  of 
the  street,* but  in  the  exercise  of  the  delegated  power  to  regu- 
late the  public  use,  the  regulation  here  consisting  in  such  meas- 
ures as  will  maintain  public  use  and  enjoyment  to  the  utmost 
(extent;  therefore  the  city  may  protect  trees  from  injury,  even 
as  against  the  acts  of  the  adjoining  owner  who  owns  the  fee 
of  the  street  and  therefore  the  tree  itself. ^^  The  city  should 
also  have  power  to  prevent  the  distribution  of  handbills  if  it 
is  matter  of  experience  that  the  handbills  will  be  thrown  away 
and  the  street  will  thereby  become  littered  with  paper;  it  has, 
however,  been  held  otherwise  in  jMichigan.^s 

THE  COMMON  RIGHT  TO  USE  PUBLIC  PLACES.     §§  165-170. 

§  165.  Nature  of  common  use. '^"— The  adjoining  owner  who 
encroaches  upon  the  street,  however  slight  the  encroachment 
niny  be,  is  at  best  a  licensee,  and  the  limitations  or  conditions 
((ualifying  the  license  cannot  be  regarded  as  impairing  any 
right  of  [)roperty  or  liberty  i)rotected  by  the  constitution.  The 
common  use  of  the  streets  is,  however,  far  more  than  a  license. 
This  use  is  of  the  essence  of  the  purpose  for  which  the  street 
(^xists,  for  which  it  has  been  dedicated,  or  for  which  the  power 
of  (»minent  domain  has  been  exercised,  and  it  enters  therefore 
into  the  very  nature  of  the  public  highway,  and  the  use  is  so 
essential  to  the  functions  of  social  and  economic  life  that  the 
full  enjoyment  of  individual  li])erty  and  property  cannot  be 
conceived  without  it.  It  must,  therefore,  be  looked  upon  as 
one  of  the  constitutional  rights  of  the  individual,  in  so  far  as 
the  individual  is  part  of  the  geiieral  mass  of  the  people  which 
is  designated  as  the  public. 

S 166.  Power  to  vacate  highway.— This  right  attaches  to  the 
highway  while  it  is  a  highway,  and  is  not  hiconsistent  with 

V.    Inliahitaiits  ot*    Froeport,   43   ^le.  houses,  if  thoy  are  likely  to  be  taken 

ins,  lSo7;  Pooj)lo  V.   Vaiiderbilt,  'S^  up  l>y  Iho  wind  and  scatterecl  in  the 

Karl).    2S'J,    1S8J.      S(m»    §§  40a-4()S,  stroots.     Philadelphia  v.  Brabender, 

infra.  -'H    I>.   •'>74,   58   T..   R.   A.   220,   51 

;•- Raker  v.  Normal,  81   111.  108.  At!.   .374. 

'•'^  Fo<»plo  V.  Armstroujr,   7.3   Mich.         •"•••  T)istinction  between  common  u»e 

L'ss,  2   L.   R.  A.  721.     S<m»  ox  partf  and  exclusive  possession  pointed  out 

CnsiiH'llo,  (>2  C'al.  .')3S.     The  tity  may  in   St.   Louis  v.   W.  U.  Tel.  Co.,  148 

forbi^l    tiio    throw inir    "f    handbills,  U.  S.  02,  pp.  98-09. 
etc.,    into    the    vestibules    of    private 
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the  right  of  the  organised  eommimity  to  vacate  or  discontinue 
a  street.  For  such  vacation  proceeds  upon  the  theory  that  one 
particular  highway  is  no  longer  required  for  public  use,  and  so 
long  as  sufl8cient  other  accommodation  of  traflSc  and  passage 
exists,  the  right  to  the  common  use  of  streets  remains  practi- 
cally unimpaired.  It  is  another  question— which  need  not  be 
further  discussed  here— whether  the  delegated  power  of  a 
municipality  is  sufficient  to  vacate  a  street,  and  in  how  far 
the  special  easement  of  an  abutter  qualifies  the  exercise  of  the 
public  right.'*^ 

§167.  Power  over  use  of  street  not  absolute.^^- The  Su- 
preme Court  of  Massachusetts  has  said  that  the  right  to  put 
an  end  to  the  dedication  to  public  use  includes  the  lesser  step 
of  limiting  the  public  uses  to  certain  purposes,  and  it  has 
likened  the  power  of  the  public  over  the  highway  to  that  of 
the  owner  over  the  private  house.'*^  The  case  before  the  court 
^vas  one,  not  of  common,  but  of  special  use  of  a  public  park 
(public  speaking  on  the  Boston  Commons);  and  with  regard 
to  the  common  use  of  streets  the  statement  cannot  be  accepted 
«s  correct;  for  the  power  to  abolish  the  public  use  altogether 
is  one  which  in  the  nature  of  things  cannot  be  exercised  with 
regard  to  all  streets  alike ;  hence  it  has  in  reality  no  existence 
in  the  same  sense  as  the  asserted  right  to  limit  public  uses,  and 
the  argument  from  the  greater  to  the  lesser  is  therefore  unwar- 
ranted ;  the  right  of  the  private  owner  to  control  the  use  of  his 
house  is  unlimited,  and  to  concede  the  like  power  to  the  legis- 
lature would  be  equivalent  to  the  recognition  of  a  despotic 
power  over  every  act  which  may  be  done  in  the  public  streets 
without  regard  even  to  the  re(|uirement  of  due  process  or  of 
equality.  It  is  obvious  that  such  power  eannot  be  claimed 
under  our  system  of  government. 

The  sound  principle  is  that  every  restraint  upon  the  common 
use  of  streets  must  be  justifiable  upon  established  principles 
of  government,  and  cannot  be  referred  simply  to  the  uncon- 
trolled exercise  of  proprietary  discretion.^ "^  This  follows  from 
the  fact  that  the  highway  was,  and  could  have  been,  acquired 

*<>  Dillon,     Sec.     666,     Chicago     v.     o^^  bridpe,   CoBter  v.  Albany,  43  N. 
Bnrcky,  158  111.  103,  42  N.   E.  178;      Y.  399. 
.Mpyor   V.    Teiitopolis,    131    VA.    552;  ^i  Soo  §§  641-644. 

Polak  V.  San  Francisco  Orphan  Asy-         •-  Cominonwealtli     v.     Davis,     162 
hi  in,  48  Cal.  490.     Case  of  removnl      Mass.  510. 

4.TSee  §  174  and  §§  641-644,  infra. 
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by  the  public  only  for  its  use  as  such,  and  that  the  proprietary 
ri^ht  of  the  organised  community  is  therefore  qualified' by  an 
easement  of  use  in  favor  of  the  unorgranised  public  of  which 
every  individual  is  a  representative. 

S  168.  Extent  of  common  use.— The  extent  of  public  power 
is  therefore  determined  by  the  nature  of  the  right  of  common 
use,  and  by  the  obvious  conditions  which  publicity  imposes  on 
the  acts  of  the  individual. 

The  common  use  of  the  street  consists  in  passing  along  the 
street  for  purpose  of  business  or  pleasure,  on  foot  or  by  ve- 
hicles. It  does  not  include  the  use  of  the  street  as  a  play- 
ground.-*^ or  as  a  place  on  which  animals  may  stray."*** 

It  is  especially  to  })e  noticed  that  the  use  of  private  vehicles 
constitutes  a  common  rijrht,  not  subject  to  police  restriction  ex- 
cept for  cause.  A  license  may  be  exacted  for  vehicles  as  a 
revenue  measure,  where  there  is  no  constitutional  limitation  of 
the  taxiiit;:  power  in  this  respect,  and  may  be  imposed  by  local 
authority,  where  the  power  has  been  duly  delegated  ;^^  or  as  a 
police  measui'e  where  the  vehicle  is  by  reason  of  weight  apt 
to  injure  the  roadbed;^"  ]>ut  except  for  purposes  of  safety  the 
mere  power  to  regulatt*  the  use  of  the  streets  will  not  authorise 
a  restricti(m  by  the  imi)ositio!i  of  a  lieense  fee  upon  the  use  of 
the  ])icycle,^'*^  or  of  othei'  privnte  vehicles.^" 

44  llliimis  City  Act  V.,  S<h\   1,  No.  Miss.  LVs.'i,  nn«l   soo  (Jrcor  v.   Down- 

92.  i'V  (Ariz.),  <>1    li.  R.  A.  408. 

4r»  See  note  .39  L.  R.  A.  647.  When'         ^o  Tomlinson   v.    Indianapolis,    144 

unimalH  are  found  running  at    l{ir|y:e  Ind.    14J,    ;U>    \j.   R.   A.    413;    Terro 

the  law  may  authorise  their  seizure,  Haute   v.    Kersey,    159   fnd.   HOO,   tU 

and,   upon    proper   notii-e,   their  sale.  N.    K.    AiW);    Ft.    Smith    v.    S(*rugjfs, 

Iriuk  of  notice  was  held  fatal  in  New  71/  Ark.  r>49,  58  L.  R.  A.  921,  69  S. 

York,  Rockwell  v.  Nearing,  35  N.  Y.  W .  Ii79. 

H02,  but  the  defect   in   tlie   law   wa.s         *'  lGl'9   19   Rymer's  Foedera,   130, 

subsequently  cured  and  the  act  tliCi*  jno vision  against  excessive  weight  of 

upheld.     Cami)bell   v.    Kvans,   45   N.  cr.rriages  on  public  roads.     Gartside 

V.  35(1 ;  C.M.k  V.  (Iregjr,  Ki  X.  Y.  439,  v.   East  St.  Louis,  43  111.  47,  1867; 

wliere  it  is  sai<l  that  it  is  immaterial  Na^h'    v.    Augusta,    5    Oa.    546;    Re 

whether  the  seizure  is  for  a  public  or  Vandine,   6  Pick.    187,    1828;     such 

privat<*  wrong.      In   Mi<higan   it   was  <irdinances   must    not  impose  uuduly 

specially   said   that    tin'   straying   of  burdensome    requirements,    State    v. 

animals   constituted    a    puldic    griev-  Rohart,   83   Minn.   257,   54  L.   R.  A. 

ancc.     rami>au  v.  Langley,  39  Mich.  947. 

451,    33    Am.    Rep.    414.      Compare         4s  Chicago  v.  Collins,  175  111.  445, 

Donovan  v.  Vicksburg,  29  :Mis8.  247,  51  X.  K.  907,  49  L.  R.  A.  408. 
1855,   with    Anderson  v.   Locke,  64  4'»  Brooklyn    v.    Nodine,    26    Hun 
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The  right  to  pass  includes  the  right  to  carry  goods ;  but  while 
the  removing  of  a  house  through  the  street  without  unneces- 
sary obstruction  and  delay  has  been  held  not  to  be  a  nuisanc(* 
ptr  &f,^"  this  cannot  be  claimed  as  a  common  right;  for  it 
amounts,  for  the  time  being,  to  an  exclusive  occupation  of  the 
street.^i 

§  169.  Obstruction  and  disorderly  conduct.— The  enjoyment 
of  the  common  public  use  of  streets  ret^uires  freedom  from  ob- 
struction, and  abstaining  from  obstructing  others  is  therefore 
a  limitation  upon  every  one's  right.  An  actual  obstruction  is 
i\  common  nuisance,  and  in  order  to  support  an  indictment,  it 
must  be  charged  and  shown  that  traffic  was  impeded.*'^-  If  the 
power  of  municipal  regulation  is  to  have  any  additional  value, 
it  must  extend  to  the  prohibition  of  those  things  that  have  a 
tendency  to  create  obstruction,  especially  the  stopping  of  ve- 
liicles,  or  of  numbers  of  persons,  for  an  undue  length  of  tim<». 
Thus  while  the  stopping  of  a  cart  for  an  hour  may  not  be  a 
nuisance  in  every  c«se,  it  might  be  prohibited  by  ordinance/'-* 
The  iK>wer  must  be  reasonably  exercised,  and  it  has  bet»n  held 
that  one  person  cannot  ])e  forbidden  to  stop  on  the  sidewalk 
for  a  reasonable  length  of  time.'*^  The  reasonable  exercise  of 
the  power  is  of  special  importance  because  there  are  ninny  cus- 
tomary practices  which  have  a  slight  tendency  to  obstruct,  as, 
*'•  g^  by  attracting  crowds,  which  yet  starve  valuable  business 
and  social  interests.  Thus  while  an  i'fii^y  in  a  window  causin*r 
the  collection  of  great  crowds  was  held  to  be  a  common  nui- 
sance,'^^  an  ordinance  forbidding  the  connnon  display  of  goods 
in  store  windows  would  be  unreasonable.  The  German  Imperial 
Court  while  holding  that  picketing  Avas  not  criminal  intimated 
that  it  could  be  dealt  with  as  a  form  of  obstruction  under  the 
common  police  power  for  the  protection  of  public  order,  and  in 
England  book-making  on  the  streets  is  likewise  sought  to  be 

512;  Ex  parte  Gregory,  20  Tex.  App.  obstruction  of  highways,  a  municipal 

210;  Joyce  v.  East  St.  Louis,  77  111.  ordinance  may  forbid   the  construc- 

156.  tion  or  continued  use  of  gates  open- 

*o  Graves   v.   Shattuck,   35   N.   H.  ing  or  swinging  out  upon  the  street 

257,  1857.  or  sidewalk.     Town   of  Rosedale   v. 

51  Wilson  V.  Eureka  City,  173  U.  Hanner,  157  Ind.  390,  61  N.  E.  792. 
S.  32,  1899.  Restate  v.  Hunter,  106  X.  C.  796, 

52  State  V.  Edens.  85  N.  C.  522.  8  L.  K.  A.  520. 

*3  State   V.    Edens,   85    X.   C   522.         •.-  R.    v.   rjirlislo,   6   C.   &    \\   636, 
So  where   the  statute   punishes   the     1S34. 
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restrained  on  the  ground  of  obstruction.**^^  To  constitute  a  coni- 
nion  law  offense,  it  seems  there  must  be  actual  obstruction 
^amounting  to  a  nuisance,  while  under  the  police  power  within 
reasonable  limits  practices  may  be  forbidden  which  merely  tend 
to  cause  obstruction.  The  Supreme  Court  of  Massachusetts 
has  held  that  the  municipality  may  forbid  persons  with 
placards  on  their  backs  to  parade  the  streets.^^  This  practice 
rarely  constitutes  an  actual  obstruction  and  the  tendency  to 
attract  a  crowd  is  slight;  yet  the  use  of  the  street  for  the 
l)urpose  of  attracting  attention  cannot  be  said  to  be  a  common 
right;  and  its  prohibition  to  be  invalid  must  be  shown  to  be  an 
unreasonable  exercise  of  municipal  discretion. 

The  eonuuon  right  to  use  the  streets  is  subject  to  manifold 
restrictions  in  the  interest  of  good  order,  upon  the  principle 
that  imblieity  imposes  greater  restraints  upon  individual  eon- 
duct  than  privacy,  and  that  the  ordinary  standards  of  public 
conduct  recpiire  some  regard  for  other  persons'  feelings.  It  is 
unnecessary  to  enumerate  the  various  possible  acts  of  inde- 
cency, l)reaeh  of  the  peace  and  quiet,  and  molestation,  that 
are  thus  prohibited  either  by  ordinance  or  by  the  general  crim- 
inal law/'^^  The  [)ractic(»  of  begging  may  be  [)rohibited  on  this 
principle. 

S  170.  Use  of  rivers.  — Principles  very  similar  to  those  gov- 
erning the  use  of  streets  apply  to  rivers.  The  right  to  pass 
on  the  river  by  boat  is  a  common  right,  but  the  anchoring  or 
mooring  of  vcvssels  is  an  incident  to  it  only  while  not  carried 
to  an  excessive  length  of  tune,  and  the  time  may  be  limited  by 
ordinance.^*^  There  is  no  right  to  use  the  river  for  floating 
warehouses,*^^  and  a  license  may  be  exacted  for  residing  or 
transacting  business  on  boats.  '*When  one  takes  up  hLs  home 
on  a  highway  his  very  right  of  occupancy  rests  on  the  will  of 
the  sovereignty,  and  his  being  there  at  all  except  as  he  may 
use  it  in  common  with  the  public  and  in  pursuit  of  the  pur- 
poses of  its  dedication  depends  on  the  will  of  the  govern- 
ment "*** 

5«  Report    of    Special    Cominissiou  56;   Grand  Rapids  v.   Williams,   112 

of  House  of  Lords  on  Betting,  July,  Mich.  247,  36  L.  R.  A.  137. 
1902.  tt»Tourne  v.   Lee,   8   Mart.   X.   S. 

67  CJommonwealth    v.     McCafferty,  548. 
U5  Mass.  384.  «o  Hart    v.    Mayor   of   Albany,    3 

5«  8«*t^  Act  of  Congress  for  Distrirf  Paim*  L'K^. 
of  Columbia  July  -9,  1S92,  II  tHuppl.         "^  H«)l)ort8on  v.  CouinioiiweHltb,  101 

Kv.  285,  40  S.  W,  920. 
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§171.  Bight  to  use  parks,''^  public  buildings,  etc.— Parks 
are  established  not  for  traffic  or  communication,  but  for  recrea- 
tion of  such  kind  as  may  be  determined  by  the  proper  authori- 
ties. Hence  the  right  to  use  parks  is  subject  to  greater  restric- 
tion than  the  right  to  use  the  streets,  and  the  conduct  of  the 
individual  while  in  the  park  may  be  subjected  to  rules  which 
reasonably  tend  to  its  better  preservation  for  the  purposes  for 
which  it  is  established.  Upon  this  principle  it  has  been  held 
that  vehicles  for  conveying  merchandise  may  be  excluded  from 
a  boulevard,®^  the  reasoniableness  of  such  a  rule  according 
to  the  circumstances  of  each  case  being  matter  of  judicial 
control. 

Public  buildings  erected  for  business,  recreation,  or  instruc- 
tion are  subject  to  such  projirietary  control  as  is  not  incon- 
sistent with  the  constitutional  right  of  the  citizen  to  participate^ 
in  the  enjoyment  of  institutions  supported  by  public  taxation."^ 

SPECIAL  STKEKT  U8KS.     §§  172-174. 

§  172.  Special  uses  by  abutters.— Custom  concedes  to  the 
business  and  domestic  re<iuirements  of  the  abutting  owner  cer- 
tain uses  of  the  street  in  addition  to  the  mere  right  of  passage 
iiud  access:  he  may  have  a  carriage  wait  in  front  of  his  house, 
he  may  load  and  unload  goods  on  the  sid(»walk,  and  he  may  b<» 
permitted  while  building  to  deposit  a  pile  of  brick  in  the  street.' 
These  slight  and  temporary  technical  obstructions  are  to  be 
distinguished  from  encroachments  which  involve  a  proprietary 
occupation  of  the  street.-  They  are  convenient  and  sometimes 
necessary  and  where  they  do  not  incommode  the  public  mate- 
rially an  ordinance  prohibiting  them  might  well  be  declared 

«2  Chicago     Bevised     Code     1897,  States  were  subject  to  state  regu- 

S  1373  aD(l  foUowing.  lation.      The   act   was   upheld    as   a 

«y  Brodbine  v.  Inhabitants  of  Re-  jiolice    regulation    upon    the    ground 

vert'    (Mass.),   66   N.    E.   607;    Gut-  that  the  proximity  of  largo  herds  of 

tery   v.   Glenn,   201   111.   275,   66   N.  shoop    was   offensive    to    the    senses. 

E.  305.  Sifers  v.  Johnson,  65  Pac.  709,  54  L. 

«*A    statute    of    Idaho    (Revised  R.  A.  785;   Sweet  v.  Ballentine,  69 

Statutes     1887,    51210)     forbidding  Pac.    995.      The    act    has,    however, 

the  grazing  or  herding  »»f  sheep  witli-  since  iH'en   nif»dified  8(»  ;is  t«»   f»-»rliir| 

in    two    miles   of    a    dwelling    house  grazing,  etc.,  only  un  the  laud   and 

seems  to  have  been  intended  to  apply  possessory  claims  of  others.   Revision 

t(»  the  public  domain,  and  mijrht  huvo  1901.  §  689. 

bt-en   sustained   without    dinicnlty    it'  1  Dilluu,   Section    730. 

the  u?e  of  puMi«   lauds  of  the  I'liited  -  §§  162,  163,  supra. 
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unreasonable.  As  a  matter  of  fact  such  practices  are  univer- 
sally allowed.^  They  become  obstructions  only  when  carried 
to  unreasonable  lengths  and  may  then  be  treated  as  nuisances, 
so  where  a  bridge  is  stretched  from  a  wagon  to  a  house,  aiid 
remains  there  for  hours.^  The  power  to  regulate  the  use  of 
streets  should  be  held  to  authorise  the  enactment  of  ordinances 
defining  the  manner  in  which  such  special  privileges  are  to  be 
exercised,  and  to  require,  if  deemed  expedient,  a  permit  for 
temporary  exceptional  uses,  such  as  piling  brick  on  the  street,* 
and  it  would  seem  reasonable  to  prohibit  loading  and  unload- 
ing on  the  street  entirely,  where  an  alley  exists  that  can  be 
used  for  that  purpose. 

§  173.  Use  for  profit.— It  is  not  one  of  the  purposes  for  which 
streets  are  established,  to  afford  a  convenient  place  on  which 
to  expose  merchandise  for  sale.  Auction  sales  as  well  as  ped- 
dling on  the  streets  may,  therefore,  be  made  dependent  on 
license®  or  entirely  prohibited.^  But  in  the  absence  of  special 
prohibition  such  practices  must  be  actual  nuisances  or  obstruc- 
tions to  be  unlawful. 

The  carrying  of  goods  and  persons  for  hire  likewise  involves 
a  profitable  use  of  highways.  Such  use  is  conformable  to  the 
*reneral  purposes  of  the  street,  and  is  advantageous  and  neces- 
sary to  the  community;  yet  it  is  in  a  sense  a  special  use  and, 
therefore,  cannot  be  claimed  as  a  matter  of  absolute  right, 
where  the  business  requires  an  exclusive  privilege  like  the  lay- 
ing of  tracks,  or  where  it  carries  with  it  an  occupation  of  street 
space  which  may  tend  toward  obstruction,  as  iu  the  case  of  cab 
stands.  It  is,  however,  also  not  uncommon  that  other  common 
carriers  for  hire  asking  no  special  privileges,  like  omnibus 
drivers  and  draymen,  are  required  to  take  out  a  license  as  a 
prerequisite  to  the  right  to  do  business.  The  validity  of  such 
requirement  is  generally  accepted,  and  it  may  be  justified  on 
the  ground  that  these  occupations  subject  the  street  to  special 
wear  and  tear,  and  may  tend  to  obstruction  of  traffic  or  acci- 
dents when  carried  on  by  incompetent  persons. 

3  Coinmonwealth  v.  Passmore,  18.  ^  McCarthy  v.  Cliifago,  53  111.  38. 

&  R.  217;  skids  from  truck  to  steps,  «  Re  Nightingale,  11   Pick.  168. 

Welsh    V.    Wilson,    101    N.    Y.    254,  7  Commonwealth    v.    Fenton,    139 

platform   for  unloading,  Murphy  v.  Mass.  195;  White  v.  Kent,  11  Oh.  St. 

Leggett.  164  N.  Y.  121,  58  N.  E.  42.  550. 

*  Callauan   v.   Oilman,   107   N,   Y. 
360. 
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§174.    Use  for  parades,  processions,  public  addresses  and 

meetings.— There  are  four  classes  of  decisions  bearing  upon 
this  subject:  first,  those  which  hold  that  an  orderly  address 
or  parade,  not  in  fact  obstructing  traflSc,  is  not  a  nuisance;^ 
this  seems  to  be  the  general  doctrine  and  means  that  the  use 
of  streets  for  this  purpose,  though  subject  to  the  police  power, 
is  not  intrinsically  unlawful;  second,  those  which  hold  an  ob- 
structive or  noisy  gathering  to  be  a  nuisance;**  third,  those 
which  hold  that  the  right  to  hold  a  meeting  or  parade  cannot 
be  made  to  depend  upon  an  imregulated  official  discretion;*^ 
and  fourth,  those  which  hold  that  it  may  be  made  to  depend 
upon  such  discretion.** 

The  Supreme  Court  of  Massachusetts  admits  the  legality  of 
an  unrestricted  discretion  in  allowing  or  disallowing  public 
parades  and  addresses  on  the  ground  that  it  is  within  the 
l>ower  of  the  state  to  prohibit  them  entirely,  and  hence  also  to 
permit  them  on  such  terms  as  it  chooses.  On  the  other  hand 
the  decisions  holding  an  unrestricted  discretion  to  be  illegal,  do 
not  by  necessary  implication  support  an  unqualified  right  to 
'iise  public  places  for  gatherings  or  demonstrations.  To  hold 
that  a  particular  gathering  is  not  a  nuisance  is  not  inconsistent 
Avith  the  recognition  of  the  power  of  regulation,  and  to  hold 
that  it  is,  is  not  inconsistent  with  the  denial  of  the  power  of 
absolute  prohibition. 

It  cannot  be  conceded  that  the  state  controls  streets  as  the 
|>rivate  owner  controls  his  house.  Yet  parading  and  holding 
meetings  are  not  common  street  uses,  nor  are  they  uses  for 
Mrhich  a  park  is  established.  The  entire  prohibition  of  public 
meetings  in  parks  seems  to  be  open  to  no  constitutional  objec- 
tion. The  question  of  the  power  to  prohibit  parades  on  streets 
entirely  is  not  apt  to  arise.  The  practical  question  is  whether 
parades  are  subject  to  restraint  and  regulation,  and  consider- 
ing the  fact  that,  indiscriminately  allowed  and  uncontrolled, 
they  may  easily  lead  to  confusion  and  breaches  of  the  peace, 
it  can  hardly  be  denied  that  they  are  so  subject.    The  law  upon 

« State  V.  Hughes,  72  N.  C.  25;  n  Commonwealth    v.    Davis,     162 

Fairbanks  v.  Kerr,  70  Pa.  86.  ^ass.  510;   Davis  v.  Massachusetts, 

» Chariton  V.  Summons,  87  Ta.  226.  167   U.     S.    43;     Commonwealth   v. 

10  Re  Frazee,   63   Mich.   396;    An-  Plaisted,  148  Mass.  375;  Be  Flaher- 

derson  v.  Wellington,  40  Kan.  173;  ty,  105  Cal.  558. 
Chicago  v.  Trotter,  136  111.  430. 
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this  subject  will  be  fully  discussed  in  connection  with  the 
principle  of  equality.^ - 

POWER  OVER  PLACES  OF  PUBLIC  RESORT  IN  PRIVATE 
OWNERSHIP. 

§  176.— Places  to  which  people  coine  in  numbers  and  indis- 
criminately by  invitation  or  license  of  the  owner  and  generally 
for  his  profit:  such  as  public  conveyances,  railroad  depots, 
wharves,  inns,  restaurants  and  theatres,  may  be  said  to  be 
affected  with  a  public  interest.  The  police  power  is  usually 
exercised  only  for  safety  and  health;  but  sometimes  also  for 
public  comfort,  so  in  directing  the  heating  of  cars  or  depots, 
restricting  th(i  number  of  passengers  to  be  carried  in  a  car, 
regulating  the  landing  of  vessels  at  wharves ;^^  and— an  ex- 
treme instance— requiring  women  attending  theatrical  per- 
rornianc(»s  to  remove  their  hats.*^  The  protection  of  meetings, 
especially  n»ligious  meetings,  from  disturbance,  which  goes  to 
the  extent  of  prohibiting  peddling  within  a  prescribed  distance 
from  grounds  where  camp  meetings  arc  being  held,  falls  under 
this  head.i^ 

OFFENSIVENESS  AS  A  SUBJECT  OF  POLK^K  (JONTROL. 
§§176-179. 

§176.  Offensiveness  as  a  nuisance.— The  law  relating  to 
nuisances  does  not  always  make  a  sharp  distinction  between 
that  which  is  offensive  and  that  which  is  unwholesome.  The 
two  terms  are  commonly  coupled  in  indictments  and  others  of 
like  import,  such  as  noxious,  nauseous,  etc.,  added.  Unwhole- 
someness  regularly  includes  offensiveness,  but  the  converse  is 
not  true.  In  the  dase  of  offensive  trades  and  industries,  how- 
ever, disturbing  noises  and  foul  vapors  may,  without  being 
directly  the  cause  of  disease,  deprive  of  sleep  or  fresh  air,  and 

12  §§  641-644,  infra.  416,  8  S.  K.  OOO.    It  must  be  doiibtcnl 

13  Vanderbilt  v.  Adams,  7  Cowen  whether  the  decisions  in  so  far  as 
349.  they  sustain  the  power  given  to  the 

i*  Chicago     Revised     Code,     Sees,  managers  of  the  meetings  to  license 

1251-1258,    and    statutes   of   several  peddling  within  the  otherwise  forbid- 

states.  den  distance,  are  sound  in  principle. 

IB  Commonwealth    v.    Bearse,    132  Held    unconstitutional    because    not 

Mass.  542,  42  Am.  Rep.  450;  State  excepting    owners    of    lands   in    the 

V.  Catc,  .'>S  X.  H.  L'40;  State  v.  Read,  neighborhood  of  the  camp  meeting, 

12   H.    I.    l.'iT;    Myors  v.   Baker,   120  in  Comw.  v.  Hueon,  13  Bush.  210. 
111.  r)(i7;  State  V.  Stovail,  hVA  X.  «.'. 
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<»ii  that  ground  be  regarded  as  detrimental  to  health.'^  Proof 
of  danger  to  health  may  be  required  where  statutory  authority 
is  confined  to  guarding  against  such  danger,**^  but  boards  of 
health  are  frequently  given  authority  over  oflfensive  conditions 
in  general,  and  the  common  law  idea  of  a  nuisance  is  satisfied 
by  mere  oiFensiveness.^^ 

Where  the  offensive  condition  affects  the  community  at 
large,  or  a  portion  of  it,  it  becomes  indictable  as  a  common  or 
public  nuisance  and  may  be  abated  as  such.^®  The  offense  of 
public  nuisance  is  recognised  in  our  criminal  codes,  and  the 
general  law  is  not  necessarily  superseded  by  special  statutes 
dealing  with  certain  aspects  of  dangerous  industries  and  regu- 
lating them.2'>  It  is  no  defense  to  the  charge  of  a  nuisance 
that  the  offensive  industry  is  useful,  or  conducted  with  great 
(•are,2*  or  that  it  is  located  in  a  convenient  or  api)ropriate  placi*, 
or  that  it  was  established  when  the  neighborhood  was  unset- 
tled, and  that  the  complaining  public  **has  come  to  the 
nuisance."^ 

The  status  of  established  industries  will  be  discussed  in 
connection  with  the  subject  of  vested  rights.23 

H77.  Municipal  power  over  offensive  establishments.— 
"^riie  public  comfort  being  thus  placed  under  the  strong  protec- 
i'um  of  the  criminal  law,  positive  police  regulations  are  g(*ner- 
«*^'y  left  to  local  legislation.  Municipal  charters  frequently 
KU'e  power  to  prohibit  noxious  establishments  in  cities  alto- 
^etlier,  or  to  direct  their  location  or  to  regulate  them. 

io.  Massachusetts  the  law  allows  boards  of  health  to  forbid 
offensive  trades  within  the  limits  of  a  town,  or  particular  por- 
woxis  thereof,  or  to  assign  places  for  their  exercise,  and  such 
^i^nments  may  be  revoked.^^     Provision  is  also  made  for 

^  X'eople   V.    Detroit   White   Lead  Kumford  Chemical  Works,  16  Gray 

^o^lca,  82  Mich.  471.  231. 

^"^   estate  V.  Neidt   (N.  J.  Ch.),  19  21  State  v.  Wilson,  43  N.  H.  415. 

*^^^     318.  -2  Commonwealth  v.  Upton,  6  Gray 

^  Commonwealth    v.    Perry,     139  473;   People  v.  Detroit  White  Lead 

^*^^,  198;   Bishop  Auckland  Local  Works,  82   Mich.  471;   Ashbrook  v. 

^^*^*d  V.  Bishop  Auckland  Iron  and  Commonwealth,    1    Bush.    Ky.    139 ; 

S^«»^l  Co.  Ltd.,  10  Q.  B.  D.  138.  State   v.    Board    of    Health   of    St. 

^*  Bishop  New  Crim,  Law  §  1138-  I  ouis,  16  Mo.  App.  8. 

^^^3,  $  1079-1082.  -3  §§  529-533,  565,   infra. 

'^''  Commonwealth    v.    Kidder,    107  -'4  Rev.  L.  cb.  75,  Sec.  91. 
^\^?8.  18S,   1871;    Commoinvealth   v. 
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revocation  by  judicial  proceeding's  where  upon  complaint  it  is 
found  that  the  place  so  assigned  has  become  a  nuisance.^'*  The 
order  of  prohibition  of  the  board  of  health  is  subject  to  appeal 
to  the  Superior  Court  for  a  jury.^**  The  consent  of  municipal 
or  local  authorities  is  necessary  to  the  erection  of  slau<rhtering 
or  rendering:  establishments,  or  noxious  or  offensive  trades  or 
occupations.'-^"    Licenses  ran  for  only  one  year.-** 

Like  other  municipal  powers,  that  over  nuisances  must  be 
reasonably  exercised,  and  courts  have  frequently  annulled  op- 
pressive ordinances.  In  Missouri  an  ordinance  of  the  City  of 
St.  Louis  declarinp^  the  emission,  for  however  brief  a  period 
and  however  unavoidable,  of  dense  smoke,  to  be  a  nuisance, 
was  held  to  be  unreasonable  and  void,-"  but  similar  smoke  or- 
dinances have  bc^en  upheld  in  Illinois,  Michijran,  and  Minne- 
sota.^*^  In  Moses  v.  Ignited  States'**  the  prohibition  was 
d(»clared  by  an  a<*t  of  Congress,  and  the  defendant  was  not  al- 
l()W(»d  to  prove  that  he  had  used  the  b<*st  known  smoke  consum- 
ing appliances,  the  court  holding  that  (-ongress  may  have 
contemplated  the  use  of  smok(»less  fuel.  In  many  parts  of  the 
country,  the  requirement,  wheth(»r  inunici[)al  or  statutory,  to 
us(»  smokeless  fu(»I.  would  be  plainly  unreasonable. 

i;  178.  Reasonableness  of  standards.— The  offensiveness  must 
as  a  rule  consist  in  actual  i)hysical  discomfort,  or  in  a  viola- 
tion of  the  sense  of  decency;  mere  undesirableness  b}*^  reason 
of  social  or  other  prejudices  is  not  sufficient,  not  even  if  it 
leads  to  a  depreciation  of  property.-*-  Thus  a  cemetery  cannot 
without  aggravating  circumstances  be  declared  a  nuisance.^* 

-5  Sec.  92.  actionable  wrong ;   in  Indiana,  how- 

-'«  Sec.  95.  ever,  it  has  been  held  that  a  saloon 

'^'  Sec.  99.  in  a  residence  district,  although   li- 

^«  Sec.  100.  censed  and  although  not  conducted 

-9  St.    Louis    V.    Packing    &    Pro-  in  a  (lisorderly  manner,  may  consti- 

vision  Co.,  141  Mo.  H75,  39  L.  R.  A.  lute  an  actionable  nuisance.    Haggart 

551.  V   Stehlin,  137  Jnd.  43,  35  N.  E.  997, 

••««  Harmon  v.  (niicago,  110  ill.  400;  'J*J  L.  R.  A.  577.     The  location  of  a 

Field  V.  Chicago,  44   111.   Aj)p.  410;  smallpox  hospital  of  a  fity  has  been 

St.   Paul  V.  iJillillan.  36  Minn.  I'i^S;  hold  not   tn  l>e  an  actionable  wrong 

People  V.  Lewis,  86  Mich.  273,  two  to  adjoining:  owners.     Frazer  v.  Chi- 

justices  dissenting.  cago,  186  111.  480,  57  N.  E.  1055. 

•51  16  App.  Can.  D.  C.  42S,  50  L.  R.         "3  Lake  View  v.  Letz,  44  111.  81 : 

A.  532.  Mnsgrovo    v.    St.    Louis   Church,    10 

:\2  The  same  prhu-ipir  ^MMiorally  :ij»-  La.   Ann.   431 ;    Xew   Orleans   v.   St. 

plies  to  a  nuisance  considered  as  an  Louis  V'hurcb,  11  Ijh.  Ann.  244. 
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It  is  certain,  moreover,  that  in  defining  nuisances  no  stand* 
ards  may  be  established  which  discriminate  against  the  poor. 
The  City  of  Bay  St.  Louis  in  Mississippi,  much  frequented  as  a 
.seaside  resort,  desifed  to  protect  the  owners  of  residences 
fronting  on  a  shell  road  which  nas  s(»parHtcd  from  the  sea  by 
a  narrow  strip  of  land,  against  chcaj)  structures  on  that  strip. 
Under  special  statutory  authority  an  ordinance  was  therefore 
onacted  forbidding  the  erection  of  shanties,  etc.,  which  would 
obstruct  the  view  of  the  sea,  and  intercept  the  sea  breezes. 
The  statute  and  the  ordinance  described  these  erections  as 
nuisances;  but  it  was  held  that  the  i>rohibition  of  a  use  of 
property  adapted  to  the  needs  of  the  poorer  classes  was  an 
imeonstitutional  taking  of  property.'*^ 

§  179.    Assignment  to  specified  districts.^^— The  assignment 
of  noxious  establishments  to  designated  limits  is  closely  re- 
lated to  their  exclusion  from  speciHed  districts,  and  would  be 
derived  from  the  power  to  regulate  and  direct  their  location. 
It  is,  however,  not  the  practice  to  exercise  the  power  in  this 
form:   the  closest  ai)proximation  to  it  is  found  in  excluding 
t.heni   from   all   parts  of  the   city   excepting  some   particular 
portion.     This  may  leave  their  status  in  that  portion  to  the 
oonimon    law.     In   the   most  notable   case   bearing  upon   this 
subject, -^^  an  ordinance  of  the  City  of  New  Orleans  prohibited 
lewd  women  from  living  anywhon*  without  the  limits  of  two 
particularly  described  districts,  but  added  that  this  should  not 
l>e  held  to  authorise  such  a  woman  to  live  in  any  i)ortion  of 
the  city.    The  Supreme  (-ourt,  however,  in  upholding  the  ordi- 
nance as  not  violating  any  federal  right  broadly  sanctions  this 
Icind  of  discrimination:    **The  power  to  prescribe  a  limitation 
carries  with  it  the  power  to  discriminate  against  one  citizen 
and  in  favor  of  another.     Some  must  suffer  by  the  establish- 
ment of  any  territorial  boundaries.'*     **If  the  power  to  pre- 
scribe territorial  limits  exists,  th(»  courts  cannot  say  that  the 
limits  shall  be  other  than  those  the  legislative  body  prescribes. 
If  these  limits  hurt  the  present  plaintiffs  in  error,  other  limits 
would  hurt  others.     Hut  clearly  the  inquiry  as  to  the  reason- 
ableness or  propriety  of  the  limits  is  a  matter  for  legislative 
consideration,  and  cannot  become  the  basis  of  judicial  action. 

M  QuintiDi    v.   Bay   St.    Louis,    64         35  See  also,  §§  245,  689. 
Miss.  483.  "«L'Hote  v.  New  Orleans,  51  La. 

Ann.  93,  177  U.  S.  587. 
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Tlie  ordinance  is  an  attempt  to  protect  a  part  of  the  citizens 
from  the  unpleasant  consequences  of  such  neighbors.  Because 
the  legislative  body  is  unable  to  protect  all,  must  it  be  denied 
the  power  to  protect  ^ny?"^^ 

This  statement  will  hardly  command  general  assent,  and  not 
bein<r  called  for  by  the  circumstances  of  the  case,  need  not 
be  accepted  as  authoritative.  It  is  suflRcient  that  in  the  case 
before  the  court  the  owners  in  the  district  were  not  deprived 
of  any  remedy  civil  or  criminal  which  they  had  before;  and 
the  ordinance  exi>ressly  disclaimed  beinjr  a  license.  On  general 
principles  an  ordinance  nnist  not  be  partial  or  oppressive,  and 
it  is  difficult  to  imagine  greater  possibilities  of  partiality  and 
oppressiveness  than  in  the  exercise  of  an  uncontrolled  power 
to  determine  districts  for  noxious  establishments.  Moreover 
it  is  well  established  that  a  nuisance  cannot  be  legalised  which 
is  a  violation  of  a  private  right  except  through  the  power  of 
eminent  domain."**  An  ordinance  withdrawing  merely  the 
liability  to  prosecution,  might  be  legally  and  practically  un- 
objectionable.•"*  So  far  as  private  rights  are  (concerned,  it 
would  leave  owners  to  their  remedy  by  damages  and  injunc- 
tion, if  injury  could  be  shown :  but  in  the  case  of  the  selection 
of  a  district  already  given  over  to  offensive  establishments 
thert*  would  as  a  rule  be  no  ground  for  private  complaint,  an 
injunction  could  be  refused,-*'*  and  the  damages  would  be  nom- 
inal. An  ordinance  assigning  limits  might  thus  practically 
accomi)lish  its  purpose  without  injustice  or  violation  of  legal 
rights. 

rXSIOTTTLTXKSS.     §§  lSO-183. 

§  180.    Limiting  the  height  of  buildings  on  public  parks.— 

The  various  forms  of  offensiveness  over  which  the  police  power 
is  exercised  do  not  as  yet  include  unsightly  objects.  In  pro- 
hibiting the  exliibition  of  persons  whose  deformity  attracts 
public  curiosity^'  the  state  places  a  check  upon  an  indecent  and 
scaiidHJous  practice.  The  (luestion  whether  mere  ugliness  not 
involving  any  consideration  of  decency  can  be  placed  under 
polic(^  r(»straint  lias  hardly  advanced  beyond  the  range  of 
tentative  discussion. 

•"'■177  r.  S.  597.  *"  High,    Injunctions,    §§742,    752. 

•:xS<'.'  55§  .')()7-.')10,  infra.  -"  Illinois  Act  April  22,  1899. 

^'»  Commonwj'nlth        v.        Rumfonl 
(M»onii(:il  Works,  10  (iray,  231. 
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The  case  of  Attorney  General  v.  Williams^ ^  deals  with  this 
question,  although  not  directly  from  the  point  of  view  of  the 
police  power.  An  act  of  Massachusetts  of  1898  limited  build- 
ings in  the  neighborhood  of  Copley  Square,  Boston,  to  a  certain 
height,  providing  at  the  same  time  for  the  payment  of  com- 
pensation to  those  property  owners  who  should  suflfer  by  the 
limitation.  The  act  was  upheld  as  an  exercise  of  the  power  of 
eminent  domain,  and  the  principal  question  discussed  by  the 
court  was  whether  the  use  could  be  regarded  as  public.  **It  is 
argued  by  the  defendants  that  the  legislature  in  passing  the 
statute  was  seeking  to  preserve  the  architectural  symmetry  of 
Copley  Square.  If  this  is  a  fact,  and  if  the  statute  is  merely  for 
the  benefit  of  individual  property  owners,  the  purpose  does  not 
justify  the  taking  of  a  right  in  land  against  the  will  of  the 
owner.  But  if  the  legislature  for  the  benefit  of  the  public  was 
seeking  to  promote  the  beauty  and  attractiveness  of  a  public 
park  in  the  capital  of  the  commonwealth,  and  to  prevent  un- 
reasonable encroachments  upon  the  light  and  air  which  it  had 
previously  received,  we  cannot  say  that  the  law-making  power 
might  not  determine  that  this  was  a  matter  of  such  public 
interest  as  to  call  for  an  expenditure  of  public  money,  and 
to  justify  the  taking  of  private  property.''  The  court,  how- 
ever, also  suggests  another  theory  for  the  exercise  of  such  a 
power.  '*In  view  of  the  kind  of  buildings  erected  on  the  streets 
about  Copley  Square,  and  the  use  to  which  some  of  these  build- 
ings are  put,  it  would  be  hard  to  say  that  this  statute  might 
not  have  been  passed  in  the  exercise  of  the  police  power,  as 
other  statutes  regulating  the  erection  of  buildings  in  cities  are 
commonly  passed.'' 

A  later  statute  of  Massachusetts^^  limited  the  height  of 
buildings  on  a  small  tract  west  of  the  State  House  to  70  feet 
and  allowed  petitions  for  the  assessment  of  damages  in  so 
far  as  the  act  or  proceedings  to  enforce  it  might  deprive  the 
petitioners  of  rights  existing  under  the  constitution.  It  was 
contended  on  the  part  of  the  commonwealth  that  the  act  was 
an  exercise  of  the  police  power,  and  in  so  far  as  the  limitation 
was  reasonable  no  rights  under  the  constitution  were  impaired. 
The  court  however  held  that  without  express  statutory  pro- 

42  174    Mass.    476,    55    N.    E.    77,         *»  1899  ch.  457. 
1899;  Williams  v.  Parker,  188  U.  S. 
491,  1903. 
11 
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vision  to  that  effect  it  could  not  be  assumed  to  have  been  the 
legislative  will  and  judgment  that  property  rights  should  be 
restricted  without  compensation.  **The  objection  to  the  in- 
terpretation is  that  it  supposes  the  legislature  without  clear 
words  to  have  used  the  police  power  in  one  of  its  extreme  man- 
ifestations for  a  pur{)ose  which  although  conceded  to  be  public 
is  a  purpose  which  may  be  described  as  a  luxury  rather  than 
necessity.  *  *  *  So  that  to  sustain  the  restriction  to  its 
whole  extent  under  the  police  power  would  be  a  startling  ad- 
vance upon  anything  heretofore  done.''*'*  This  decision  shows 
after  all  considerable  hesitation  and  doubt  as  to  whether  the 
police  power  can  be  validly  exercised  without  compensation 
for  mere  aesthetic  interests.**'' 

§  181.  Building  regulations  not  for  purely  aesthetic  pur- 
poses.—General  municipal  building  regulations  in  this  country 
are  enacted  exclusively  in  the  interest  of  health  or  safety.  An 
ordinance  of  the  City  of  Baltimore  providing  for  the  refusal 
of  building  permits  unless  the  size,  general  character  and  ap- 
pearance of  the  building  or  buildings  to  be  erected  will  conform 
to  the  general  character  of  the  buildings  previously  erected 
in  the  same  locality,  and  will  not  in  any  way  tend  to  depreciate 
the  value  of  surrounding  improved  and  unimproved  property, 
was  held  void  as  not  authorised  by  the  city's  charter  powers, 
the  court  leaving  the  question  open  whether  such  power  can 
be  conferred  upon  a  city  at  all.^"  In  America  buildings  have 
never  been  controlled  by  law  with  a  view  to  securing  beauty 
or  symmetry,  whereas  such  regulations  are  not  unknown  in 
European  cities.  It  may  be  conceded  that  the  restrictions  im- 
posed rarely  inflict  actual  damage,  nevertheless  they  constitute 
a  substantial  impairment  of  the  right  of  property,  and  the 
maintenance  of  an  official  standard  of  beauty  would  not  easily 
be  recognised  under  our  theory  of  constitutional  law  as  a 
sufficient  warrant  for  the  exercise  of  the  police  power.  The 
statute  of  Massachusetts  may  be  regarded  as  authorising  the 
condemnation  of  air  space  for  the  puri)ose  of  securing  addi- 
tional light  for  a  public  park,  or  a  public  building,  a  purpose 
closely  related  to  these  public  improvements  and  hence  suffi- 
cient to  justify  the  exercise  of  tho  power  of  eminent  domain. 

*♦  Parker  v.  Com.,  178  Mass.  199,  *'»  HoHtork    v.   Sams,   95   Md.   400, 

59  N.  E.  634.  52  Atl.  6«5. 

45  See  §  514,  infra. 
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The  purpose  of  makinj^:  a  parkway  attractive  does  not  justify 
a  requirement  that  owners  place  their  houses  forty  feet  back 
of  the  line  of  the  boulevard,*"  nor  the  prohibition  of  business 
avocations  on  property  fronting:  thereon."***    Such  requirement 
and  prohibition  mijirht  be  sustained  upon  payment  of  compensa- 
tion, for  space  and  quiet  may  be  regarded  as  auxiliary  to  the 
sanitary  purposes  of  a  park  system  which  justify  the  exercise 
of  the  power  of  eminent  domain.     But  if  the  purpose  were 
purely  aesthetic,  the  impairment  of  property  rights,  even  upon 
payment  of  compensation,  would  not  pass  unchallenged.    The 
city  of  Bridgeport  in  Connecticut  attempted  to  prohibit  the 
erection  of  buildings  on  either  side  of  a  new  bridge,  that  might 
mar  the  sightliness  of  the  structure.    The  purpose  was  proposed 
to  be  accomplished  by  the  establishment  of  harbor  lines,  with- 
out payment  of  compensation,  a  measure  which  the  supreme 
court  of  the  state  held  to  be  both  in  violation  of  vested  rights 
an<l  in  contravention  of  the  city  charter.    The  court,  however. 
also  took  occasion  to  condemn  the  purpose  as  one  **  which  no 
one  would  claim  to  be  a  public  one  within  the  meaning  of  the 
c-onstitution.''^-'    The  point  received  no  further  discussion,  and, 
as  will  be  noted,  it  was  not  essential  to  the  decision  of  the 
c?ase.    It  is  therefore  not  necessary  to  accept  this  view  as  final 
«nd  conclusive.^^* 

§  182.  Unsightly  advertisements.— Mimicipal  ordinances 
Jigainst  bill  boards  used  for  advertising  purposes,  are  usually 
placed  on  grounds  of  public  safety,  and  are  therefore  restricted 
to  boards  exceeding  a  certain  height  and  placed  within  a  cer- 
tain distance  from  the  sidewalk.     Whether  they  are  upheld 

*7  St.  Louis  V.  Hill,  116  Mo.  527.  held    liable    to    make    compensation. 

4«St.  Ivouis  V.  Dorr,  145  Mo.  466.  (Imperial  Court  Jan.  9,  1882.     Gru- 

**•»  Farist  Steel  Co.   v.   Bridjjeport,  ehot,  Vol.  26,  p.  935.)     Regulations 

tiO  Conn.  278,  1891.  intended    to   maintain    the   suburban 

'♦••The  Prussian  Code   (1,  S  §  66)  character   of   certain    localities   have 

provides   that    no    buihling   shall    be  ]>een   upheld   in   Prussia,   in   the   ab- 

fnvtetl  or  altered  so  as  to  prejudice  sence  of  statute,   as   sanitary  meas- 

«»r  endanger  the  public   or  so  as   io  nres   within   the   jurisdiction   of   the 

disfigure    cities    and    public    places,  police   authorities.      (Kamptz    Ober- 

Where  a  building  permit  was  refused  verwaltungsgericht    IV.,    1,    p.    388. 

in  order  to  save  the  view  of  a  public  Decision  of  Jan.  13,  1894.)     In  other 

monument      from     obstruction,     the  German    states   they   are   authorized 

state  as  owner  of  the  monument  was  bv  law. 
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as  safety  measures,^  or  held  to  be  unreasonable  and  void  as 
not  being  called  for  by  any  real  danger,^  they  do  not  claim 
to  restrain  on  the  ground  of  unsightliness,  and  no  attempt 
has  been  made  to  deal  with  unsightly  advertisements  placed 
on  houses  or  on  conspicuous  natural  objects  or  monuments.' 
It  is  generally  assumed  that  the  prohibition  of  unsightly 
advertisements  (provided  they  are  not  indecent),  is  entirely 
beyond  the  police  power,  and  an  imconstitutional  interference 
with  the  rights  of  property.  Probably,  however,  this  is  not 
true.  It  is  conceded  that  the  police  power  is  adequate  to  re- 
strain offensive  noises  and  odors.  A  similar  protection  to  the 
eye,  it  is  conceived,  would  not  establish  a  new  principle,  but 
carry  a  recognised  principle  to  further  applications.  In  the 
matter  of  offensiveness,  the  line  between  a  constitutional  and 
an  unconstitutional  exercise  of  the  police  power  must  necessa- 
rily be  determined  by  differences  of  degree.**  It  is  true  that 
ugliness  is  not  as  offensive  as  noise  or  stench.  But  on  the  other 
hand  offensive  manufactures  are  useful,  and  the  offense  unin- 
tentional and  inevitable,  whereas  in  the  case  of  an  advertise- 
ment the  owner  claims  the  right  to  obtrude  upon  the  public 
an  offensive  sight  which  they  do  not  want,  and  which  but  for 
this  undesired  obtrusion  would  not  be  of  the  slightest  value 
to  him.^* 

1  Rochester  v.  West,  164  N.  Y.  510,  regulations    forbidding    outfdde    of 
58  N.  E.  673.  cities  and  villages  advertising  signs 

2  Crawford    v.    Topeka,    51    Kan.  or    other    inscriptions    and    pictures 
756,  "20  L.  R.  A.  692.  which  mar  the  landscape.    Under  our 

3 'in   Germany  a  police   ordinance  governmental    system    these    regula- 

against    covering   roofs   with   adver-  *i^"«  ^'"^^^^  ^^^'^  *«  P''<>^^  ^'o™  *»>• 

tiscments     was     sustained     on     the  legislative  authority  of  either  state 

ground  that  such  advertisements,  bv  ^'  ^^^^^''y-     ^uch  regulations  would 

causing  people  to  stop,  disturb  traf-     ^^^^^  ^^  '^^^^  ^^^^  "^^^  "^  P'«' 
fl^  hibited,  and  some  test  would  have  to 

\^.-.       X       T^  ^.o  nir         «^«      ^  discovered  by  which  to  discrimi- 

*  Rideout  V.  Knox,  148  Mass.  368.         i.    ♦!,  4.     i.-  i.  •  ,  ^v  .- 

nate  that  which  is  merely  unaesthetic 

■J  However,   even  if  the  power   to  from  that  which  is  so  offensive  as  to 

restrain  unsightly  signs  be  conceded,  fall  under  the  police  power,  since  the 

the  manner  of  its  exercise  would  give  prohibition   of  all  advertising  signs 

rise  to  constitutional  difficulties.     A  would  be  out  of  the  question.    Under 

Prussian    statute    of    1902    provides  the  principle  of  equality,  moreover, 

that  the  competent  police  authorities  a  use  of  property  conceded  to   one 

shivll  have  power,  in  order  to  prevent  person   could  not   be  denied   to   an- 

the   disfigurement    of   places    distin-  other  simply  because  he  lives  in  more 

giiishcil  in  point  of  scenery,  to  make  Mttractivo    surroundings;     especially 
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§183.  Flag  legislation.  -  A  ftiM-  the  Spsinish  war,  durinj: 
which  some  popular  feeling  had  been  aroused  by  the  indiserim- 
inate  use  of  the  national  flag  for  commercial  purposes,  which 
Mras  believed  to  cheapen  and  degrade  it,  a  number  of  the  statics 
enacted  laws  restraining  such  use.  In  Illinois,  an  act  of  April 
22d,  1899,  made  it  unlawful  to  use  or  display  the  national  Hag 
€>r  emblem  or  any  likeness  of  it,  for  advertising  purposes;  th(» 
act  not  to  affect  exhibitions  of  art,  or  to  restrict  in  any  way 
the  use  of  the  flag  for  patriotic  purposes.  This  act  was  de- 
clared unconstitutional  by  the  Supreme  Court  of  Illinois.®  The 
decision  was  based  on  three  different  grounds.  The  act  was 
held  to  be  unduly  discriminating  and  partial  in  its  character, 
in  that  it  exempted  from  its  operation  the  use  of  the  flag  for 
exhibitions  of  art.  **The  legislature  clearly  has  no  power  to 
deny  to  plaintiff  m  error  the  right  to  use  the  national  flag  to  ad- 
vertise his  business,  or,  in  other  words,  to  deny  to  all  persons  fol- 
lowing particular  occupations  the  right  to  use  the  national  flag, 
and  at  the  same  time  to  permit  artists  or  art  exhibitors  to  use 
the  same.''  This  point  does  not  how^ever  seem  to  be  very 
strongly  relied  upon,  and  a  fuller  consideration  might  have 
convinced  the  court  that  the  exception  in  favor  of  art  w^as  well 
justified  by  the  nature  and  purpose  of  the  statute.  The  court 
ftrgiies  in  the  second  place,  that  since  the  state  of  Illinois  had 
never  adopted  a  flag  emblematic  of  its  sovereignty,  and  the  flag 
is  the  flag  of  the  United  States  as  a  sovereignty,  the  r^ght  to 
\ise  it  would  seem  to  be  a  privilege  of  a  citizen  of  the  United 
States,  subject  to  restraint  only  by  act  of  Congress.  The 
^oint  thus  made  is  a  novel  one,  and  capable  of  final  adjudica- 
tion only  by  the  Supreme  Court  of  the  United  States.  The 
<;onrt,  however,  also  holds  that  apart  from  the  other  objections, 
"the  act  is  invalid,  as  not  being  within  the  police  power  of  the 
sHtate.  We  must  therefore  assume  that  the  decision  would  have 
^een  the  same,  if  the  flag  had  been  that  of  Illinois,  and  no  dis- 
c^rimination  had  been  made  in  the  prohibition.  This  view  seems 
Xo  be  based  upon  an  unduly  narrow  conception  of  the  scope 
of  the  police  power.  The  court  says  of  the  prohibited  use: 
**It  may  violate  the  ideas  which  some  people  have  of  sentiment 
and  taste,  but  the  propriety  of  an  act  considered  merely  from 

^here     the     offensiveness     consists        "  Ruhstrat  v.  People,  185  111.  133, 
chiefly  or  entirely  in  the  impairment     57  N.  E.  41. 
of  natural  beauty. 
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flu*  standpoint  of  sentiment  and  taste,  may  be  a  matter  about 
whieh  men  of  e(inal  honesty  and  patriotism  may  differ. '■  The 
eourt  appears  to  ifrnore  the  difference  between  aesthetic  Heuti- 
ment  with  which  the  state  has  no  concern  except  in  the  exercifw 
of  its  proprietary  powers,  and  a  sentiment  which  the  com- 
munity has  a  legitimate  interest  in  having  honored  and  re- 
spected. If  by  a  rejjsonable  regulation  the  state  can  prevent 
the  flag  from  being  cheapened  and  degraded,  such  regulation 
would  seem  to  be  within  the  scope  of  the  police  power,  aa  a 
measure  for  the  protection  of  the  public  sense  of  what  i»  lit 
and  decentJ  If  it  is  a  legitimate  consideration  against  the 
validity  of  a  statute  that  men  of  equal  honesty  and  patriotism 
may  differ  about  it,  but  few  statutes  could  be  regarded  as  con- 
stitutional. 

SUNDAY  RK8T.     SS  184-186. 

§  184.  Legislation.— The  protection  of  Sunday  as  a  day  of 
rest  has  a  clear  relation  to  public  order  and  comfort.  It  is 
pro})able  that  at  ctmnnon  law  only  conduct  creating  a  public 
iniis;mce  was  punishable.-*  A  number  of  statutes  were  enactinl 
ill  Knjrlaiid  since  the  middle  of  the  fifteenth  century  restrict- 
ing ])usiness  or  pleasure  on  Sunday,  and  the  act  of  29  Charles 
11  prohibited  all  worldly  business,  labor  or  work  of  one's 
ordinary  calling,  works  of  necessity  or  charity  only  excepted. 
This  statute  has  become  the  foundation  of  Sunday  legislation 
in  many  American  states.  So  in  Massachusetts  it  is  forbidden 
to  k(»ei>  open  any  shop,  warehouse  or  workhouse,  to  do  any 
mannt^r  of  labor,  business  or  work  except  works  of  necessity 
or  charity,  to  take  part  in  any  game,  sport  or  play,  to  be 
present  at  any  dancing  or  public  diversion,  show,  game,  or  en- 
tertainment, to  travel,  to  entertain  other  than  travellers, 
strangers  or  lodgers,  to  discharge  firearms,  or  to  attempt  to 
take  fish.^'*  The  majority  of  states  forbid  all  common  or 
ordinary  labor  (works  of  necessity  and  charity,  and  sometimes 
other  stated  kinds  of  business,  excepted),  and  all  game,  sport  or 
play.     Employment  of  others  is  specially  forbidden  in  a  num- 

"  Tho  stimulation  of  national  and  «  As  to  religious  equality  see  Set». 

]>;itrioti('  sentiment  is  an  object  for  470,  infra. 

which  the  power  of  eminent  domain  » Bishop    New    Criminal    Law,   I, 

may  be  exercised.    See  United  States  §  499. 

^.   Gettysburg   Electric   R.   Co.,   160  lo  Mass.  Rev.  Laws,  ch.  98. 
V  S.  668,  1896. 
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ber  of  states.^*  Some  states  forbid  only  the  keeping  open  of 
shops,  stores  and  places  of  business,^ ^  or  only  public  amuse- 
ments.'^ Colorado  and  Illinois  forbid  the  disturbing  of 
the  peace  and  good  order  of  society  by  labor  or  amusement, 
and  New  Hampshire  likewise  forbids  only  work  to  the  disturb- 
ance of  others.  California,  Idaho  and  Arizona  have  no  Sunday 
legislation. 

§  185.  Protection  of  customary  quiet.— It  is  well  established 
that  the  character  of  Sunday  legislation  is  secular  and  not 
religious,  and  under  the  principle  of  separation  of  church  and 
state  it  could  not  be  otherwise.'^  The  enforced  abstention 
from  work  has  been  held  to  be  justified  by  the  experience,  that 
perio<ls  of  rest  from  ordinary  pursuits  are  requisite  to  the 
moral  and  physical  well-being  of  the  peopled ^  This  argument 
logically  implies  a  recognition  of  the  legislative  power  over 
l>eriods  of  work  and  of  rest  in  general— a  power  which  many 
<*ourts  would  perhaps  be  unwilling  to  conceded" 

When  we  look  however  ui)(>n  Sunday  rest  as  an  establisiied 
s<ocial  institution,  the  legislation  regarding  it  may  be  explainiMl 
upon  a  different  principle.  It  nuiy  then  he  looked  upon  as  a 
:jneasure  for  the  protection  of  the  good  order  and  eoniiorl  of 
the  community  established  and  n»cognis(Ml  hy  eomnion  custom 
and  convention.  As  under  natural  conditions  j)nl)lic  order  has 
a  different  meaning  in  the  night  time  and  in  the  day  time,  so 
it  has  under  social  conventions  a  different  meaning  on  Sundays 
and  weekdays. 

^1  Alabama,  ArkanBas,  District  of  day  laws  were  hold  to  be  uMConstitu- 

Culumbia,    Kausas,    Kentucky,    Mis-  tioiml.       This    dorisiou    was    siibse- 

sifffiippiy  Missouri,  Rhode  Island,  Ton-  quontly  overruled  (ex  parte  Andrews, 

neaiee,    Texas,    Virginia    and    West  38  Cal.  678),  but  in  1SS3  the  Sunday 

Virginia.  legislation    of     ('alifornia     was     re- 

12  Alabama,     Louisiana,     Oregon,  pealed. 
Washington,  Wyoming.  i*'  An  analogous  exercise  of  power 

J»  Colorado,  Mississippi,  Montana,  would  especially  be  found  in  the  re- 
Nevada,  Texas,  Utah  and  Washing-  quirement  of  closing  places  of  busi- 
ton.  ness  at  and  after  a  stated  hour  of  th" 

1*  State  V.  Orleans  Judge,  39  La.  e\  ening.   As  such  requirements  where 

Ann.  132;  8pecht  v.  Commonwoalth.  they   exist   proceed    Jis   a   rule    from 

H  Pa.  8t.  312.  municipal   authorities  and    not    from 

15  State  V.  Powell,  08  Ohio  St.  1^24,  the  lejrishitnrc.  Ihoir  vali<lity  dcp«Mnls 
1896.  In  an  early  (!alifornia  rase  in  ]>art  also  u])on  the  extent  of  dele- 
te! parte  Newman.  0  Cal.  oO'J)  Sun-  gation  of  power  to  the  municipality. 
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§  186.  Prohibition  of  business.— The  question  then  arises 
how  far  the  enforcement  of  Sunday  rest,  as  a  measure  of  pro- 
tection of  customary  peace  and  quiet,  may  go.  The  common 
law  was  adequate  to  deal  with  disturbances  which  amounted 
to  nuisances,  and  the  laws  of  Illinois  and  Colorado  remain 
within  the  like  narrow  compass.  Noisy  trades  and  amusements 
would  fall  especially  under  the  ban  of  these  laws.  The  pro- 
hibition of  keeping  open  stores  and  shops,  and  places  of  public 
anuisement  goes  one  step  further,  but  may  also  be  justified 
as  removing  a  constant  invitation  and  temptation  to  the  public 
to  be  drawn  into  the  common  traffic  and  activities  of  work 
days. 

The  prohibition  of  avocations  and  business  not  soliciting  pub- 
lic patronage  can  be  justified  only  by  the  /consideration  that 
the  prevention  of  competition  is  necessary  to  secure  cessation 
of  work  to  those  desiring  to  rest,  that  such  cessation  cannot  be 
maintained  unless  it  is  uniform.^*'  The  argument  applies  ^vith 
special  strength  to  the  i)rotection  of  employees.  Where  the 
business  does  not  require  the  services  of  others,  its  prohibition 
must  be  regarded  as  an  extreme  measure.  It  is  hardly  enforce- 
able with  regard  to  purely  private  and  individual  labor,  but  the 
state  can  and  does  withhold  remedies  u[)<)n  contracts  entered 
into  on  Sunday.' '^  As  in  doing  so  it  does  not  exercise  any 
compulsion,  this  policy  is  perhaps  not  open  to  constitutional 
objection,  but  it  can  accomplish  its  purpose  only  by  encourag- 
ing breach  of  faith  and  gross  injustice.  The  prohibition  of 
private  recreation  by  games  or  other  amusements  not  disturb- 
ing the  public  is  not  only  practically  beyond  the  power  of  the 
state,  but  cannot  be  justified  upon  any  legitimate  consi<leration 
of  public  interest.  If,  under  the  New  York  law,  it  has  been 
held  that  fishing  on  Sunday  even  on  private  grounds  is  un- 
lawful, this  decision  can  be  maintained  only  upon  the  principle 
that  the  taking  of  fish  is  entirely  and  absolutely  within  legis- 

A  closing  ordinance  was  held  illegal  of  automatic  slot  machines  furnish- 
in  North  Carolina,  State  v.  Eay,  42  ing  goods. 

S.    E.    960.      Provisions    for   closing  is  The  rule  of  the   Massachusetts 

places   where   liquor   is   sold   involve  courts  (also  adopted  in  Mjiine)  that 

different  considerations.  a  i)erson   travelling  on   Sunday  can- 

17  That  the  danger  of  competition  not     recover     for     injury     sustiiine<l 

jiistilics      restraint.      a]>pears      most  \vhil«^  travelling,  has  been  abrogated 

clearly  from  the  (mmiujiii  practice  of  by  statute, 
forbidding  on  Sundays  the  operation 
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lative  control.^**  Sunday  laws  should  certainly  wherever  pos- 
sible be  so  construed  as  not  to  affect  any  pursuit  which  is 
neither  competitive  nor  carried  on  in  public.^ 

i»  People  V.  Moses,  65  Hun.  161.  20  People  v.  Dennin,  35  Hun  327; 

Rucker  v.  People,  67  Miss.  328. 


CHAPTER  VII. 
PUBLIC  MORALS. 

§  187.  In  general.— The  exercise  of  the  police  power  for 
the  protection  of  public  morals  proceeds  upon  a  number  of 
irrounds:  that  vice  is  intrinsically  evil  and  has  no  right  to 
existence  or  toleration :  that  it  impairs  the  strength  of  the  com- 
munity ;  that  its  practice  is  of  evil  example  and  tends  to  corrupt 
others;  and  that  its  manifestation  is  offensive  to  the  public 
and  violates  the  implied  conditions  of  community  life  whereby 
each  is  bound  not  to  outrage  in  an  offensive  manner  prevailing 
public  sentiment.  These  grounds  are  less  urgent  than  those 
imderlying  the  measures  for  the  protection  of  the  physical  wel- 
fare of  the  community,  and  the  exercise  of  the  police  power  in 
this  direction  means  a  greater  assertion  of  governmental  au- 
thority than  the  protection  of  i)eace,  saf(»ty  and  order.  The 
interference  of  the  state  is  made  more  i)lausible  and  acceptable 
by  taking  the  view  that  acts  and  conditions  which  primarily 
violate  only  morality,  are  apt,  in  their  more  remote  and  indirect 
ccmsequences,  to  i>roduce  physical  disorder  and  crime,  and 
thus  to  endanger  the  public  safety. 

The  practices  with  which  legislation  is  chiefly  concerned  are : 
gambling,  drink,  and  sexual  immorality.  Brutality  is  legis- 
lated against  to  some  extent.  The  subject  of  pu])lic  amusements 
is  closely  connected  with  public  morals  in  its  various  aspects, 
and  in  this  country  is  hardly  treated  or  considered  apart  from 
specific  forms  of  immorality.^ 

1  Legislation  for  the  protection  of  si  hie  standards.     A  strong  Hcnse  of 

n;orals  strongly  reflects  public  senti-  civil  liberty  affords  no  guaranty  of 

nient  and  prejudice.     It  is  the  trib-  tolerance  for  practices  conceived   to 

ute  which   the  organised  community  be  imm<»ral,  especially  where  the  im- 

pays  to  virtue,  and  the  tribute  is  will-  morality    l>ears   on    social    as   distin- 

ingly    paid    so    long    as    it    involves  guished  from   business  an«l  political 

nothing  more  than  the  enactment  of  relations:    on    the   contrary,   the   en- 

a  statute.     The    statute    books    fre-  lightened    democratic    eoramnnity    is 

quently     rei)resent     a     stainlard     of  apt  to  be  more  intolerant  than  that 

morality    far   in    advance    of   artual  which      is      despotically      governwl. 

practi<'e  aFid  even  of  practical  scnti-  Moreover   a    government    with    weak 

meut,  and  sometimes  they  set  ini]>os-  executive  authority  may  be  very  radi- 
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A.     QABIBUNa. 

§  188.  Justification  of  exercise  of  police  power.— The  evils 
of  gambling  lie  partly  in  the  possibility  of  impoverishment 
throu^rh  wasteful  and  unprofitable  expenditure,  partly  in  the 
demoralising  effect  of  gain  made  without  effort,  and  in  the 
habit,  whieh  it  fosters,  of  replying  upon  chance  instead  of  upon 
labor  for  acquiring  wealth.  Its  great  attractiveness  makes 
the  evil  a  matter  of  public  concern.  The  constitutionality  of 
measures  against  gambling  is  as  a  matter  of  principle  not  ques- 
tioned; yet  those  who  assert  that  all  forms  of  paternalism 
are  contrary  to  American  constitutional  liberty  must  admit 
that  anti-gambling  legislation  is  paternal  legislation,  protecting 
the  individual  from  temptation  and  restraining  him  from  acts, 
which,  while  hurtful  to  him,  are  not  immediately  offensive  to 
others,  and  while  of  i^vil  example,  do  not  in  any  way  affect 
any  one  else's  liberty  of  action. 

j;  189.  Games  for  pastime  and  recreation.— The  usual  objec- 
tions to  gambling  have  hardly  any  application  where  the  ob- 
ject is  not  gain,  but  recreation  and  pastime,  and  where  there 
are  no  valuable  stakes.  It  has  b(»en  said  that  such  playing  is 
n(»t  gaming  at  all  in  the  legal  sense  of  the  term.-  American 
statutes  invariably  speak  of  gaming  or  playing  for  money  or 
other  property  or  valuable  things,  and  do  not  concern  them- 
'Selves  with  gaming  for  mere  pastime.^ 

GAiMES  OF  (^HAXCK.     §§190-191. 

S  190.  Legislation.— At  common  law,  the  mere  playing  of 
*>  game  of  chance,  of  whatever  kind,  was  not  regarded  as  an 
^^H'onse.^  The  playing  of  servants  and  artificers  was  restricted 
^> y  stat.  33  II.  VIII.  ch.  9.  Deceitful  gaminir,  which  is  a  species 
*>f  fraud  rather  than  of  gambling,  was  punished  by  stat.  KJ 

^"Jil  in  its  legislative  raeasiires  which  therefore,    full    of    interest   and    in- 

^<^main  dead  letters,  while  a  ifoveni-  struction. 

tiient  accustomed  to  a  strict  enforce-  -  Reg.  v.  Ashtoii,  1  E.  &  B.  286. 

^ent  of  police  laws  will  undertake  to  ^  P^xcept   in   connection   with   Sun- 

df»al    with    immorality    by    measures  day    leji^islation,     Mass.    Rev.     [jjiwh, 

toiidiiij?  to  regulate  and  dirninisli  it,  <h.  DS,  §  2. 

ri«(ignising  the  inipossihility  of  total  -»  Jcnks  v.  TurpiFi,  l.'J  (^.  li.  1).  .K)."), 

siipf»ressi(»n.      ForeijL^n    Ic^nslation    in  1SS4. 

this    sphere    of    internal    police    is, 
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Car.  II.  ch.  7,  which  also  subjected  the  winner  of  more  than 
£100  at  one  sitting  to  an  action  of  recovery  and  forfeiture.  The 
latter  policy  was  extended  to  winnings  exceeding  £10  by  stat. 
9  Anne  ch.  14,  and  the  same  statute  made  provision  for  requir- 
ing persons  supporting  themselves  by  gambling  to  find  sureties 
for  their  good  behavior.  A  number  of  specified  games  of  haz- 
ard were  forbidden  by  statutes  of  George  11.^  The  statute  of 
8  and  9  Vict.  ch.  109  makes  all  wagering  contracts  void.  • 

The  rule  that  all  wagering  and  gambling  contracts  are  void 
has  been  established  by  statute  in  most  American  states.®  Fol- 
lowing the  statute  of  Anne,  winnings  exceeding  a  specified 
amount  at  one  sitting,  sometimes  winnings  irrespective  of 
amount,  are  made  recoverable  by  the  loser,  in  some  states 
with  an  additional  forfeiture.  The  odious  provision  of  the 
English  statute*^  allowing  a  treble  recovery  by  any  informer  if 
the  loser  does  not  bring  action,  has  been  adopted  in  a  number 
of  states.®  Not  uncommonly,  moreover,  recovery  of  losses  is 
also  allowed  against  the  owner,  tenant  or  occupant  of  the 
premises,  who  knowingly  allows  them  to  be  used  for  gambling, 
even  in  favor  of  the  informer.^  A  public  prosecution  of  per- 
sons who  play  for  money  without  aggravating  circumstances  is 
allowed  in  Illinois,^"  but  not  in  Massachusetts  or  New  York.*^ 
Texas  prohibits  the  playing  at  a  game  of  cards  at  any  place  but 
a  private  residence  occupied  by  a  family.^  ^ 

§  191.  Aggravating  circumstances.— The  following  aggra- 
vating conditions  in  connection  with  gambling  have  become  the 
subject  of  legislation: 

(a)  Common  gamblers.— The  statute  of  Anne  provided 
measures  against  persons  supporting  themselves  by  gambling, 
and  the  Revised  Statutes  of  New  York^^  declare  them  to  be 

•V  12  Geo.  II.  ch.  28.  13  Geo.  II.  ch.         lo  Crim.  Code,  §  126. 
19,  18  Geo.  II.  ch.  34;  the  forbidden         n  As  to  ordinance  punishing  gani- 

games   were   hazard,   ace   of   hearts,  ing  for  money  in  private  places  see 

faro,   basset,   roulet,   and   all   games  Greenville  v.  Kemmis,  58  S.  C.  427, 

with  dice  except  backgammon.  50  L.  R.  A.  725. 

oStimson  American  Statute  Law,         i^  Penal  Code  Act,  379,  as  amend- 

§4132.  ed    1901,  Hankins  v.  State,  72  S.  W. 

7  Also  found  in  Justinian's  Code,  191. 
3,  43,  1.  1.3 1     Rev.    Stat.    638,    also    Code 

«Stimson.   §  4132B.  Prim.  Proc,  §  899. 

!>  Trout  V.  Marvin,  62  Oh.  St.  132, 
56  N.  K.  655,  1900. 
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disorderly  persons,  and  under  most  criminal  codes  such  persons 
would  fall  under  the  definition  of  vagrants  and  vagabonds,  or 
would  be  guilty  of  criminal  idleness.^  ^  In  Indiana  and  Ken- 
tucky, being  a  common  gambler  is  made  a  specific  offense.^ ^ 

(b)  Gambling  in  public  places.— The  act  of  gambling,  if 
not  otherwise  made  punishable,  may  be  prohibited  in  stated 
places,  especially :  public  conveyances,  public  inns  or  taverns, 
or  places  where  liquor  is  licensed  to  be  sold,  buildings  devoted 
to  public  or  quasi-public  purposes,  and  at  or  near  places  where 
public  meetings  are  held.^^ 

(c)  Keeping  places  for  gambling.— The  law  especially  pro- 
vides against  those  w^ho  make  a  profit  out  of  the  gambling 
of  otherJi,  since  their  interest  is  to  encourage  the  practice,  and 
they  do  actually  encourage  it,  by  providing  special  facilities. 
It  is  characteristic  of  the  methods  of  the  police  power  that  it 
attacks  the  evil  at  a  stage  previous  to  its  actual  appearance, 
and  by  measures  directed  against  those  who  are  not  themselves 
affected  by  its  influence;  for  the  keeper  of  a  gambling  house 
need  not  to  be  a  gambler  himself^*^  and  his  business  is  as  far  as 
his  ow^n  profits  are  concerned  less  speculative  than  many  others. 

The  keeping  of  a  common  gaming  house  was  an  indictable 
nui.sance  at  common  law***  and  w^as  also  dealt  with  ^y  the  Star 
Chamber,*^  and  is  specially  prohibited  by  the  statute  of  8  and  9 
Viftoria  ch.  109.    On  the  continent  of  Europe  public  gambling 
houses  were,  in  former  times,  often  kept  under  special  author- 
ity  in  watering  places;  in  Germany  they  have  all  been  sup- 
Pressed,  and  in  Belgium  legislation  for  the  same  purpose  was 
^tiacted  in  1901.     The  principality  of  Monaco  still  derives  its 
i*i*venues  from  such  an  establishment.     American  statutes  gen- 
erally forbid  the  keeping  or  letting  of  rooms  or  other  places 
for  the  purposes  of  gambling;  but  we  also  find  prohibited  the 
keeping,  for  gain  or  hire,  of  any  apparatus  commonly  used  for 
any  game  of  chance.    The  statutes  of  Illinois  and  Massachusetts 
contain  provisions  against  tavern  keepers  **or  other  persons'' 


1*  See     $  97,    supra;     Mass.     Rev.  i7  But  in  New  York  he  ia  designat- 

Laws,  c*h.  212,  §46,  ch.  214,  §2.  ed  as  a  (.'oramon  gambler.  Penal  Code, 

i-'Bowo    V.    State,    25    Ind.    415;  ?  ;U4. 

<'..m.     V.     Hopkins,     2     Dana,     41H.  i^.fonks    v.    Turpin,    13    Q.    H.    1). 

^•■N.  Y.   Penal  Code.  §336;   ^fass.  no."). 

Hf'\.  l^ws,  ch.  212,  §  31.  »•'  Hudson's  Treatise,  p.  110. 
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keeping  such  apparatus  for  the  purpose  of  having  the  same 
used  for  gammg  for  money .^^ 

Recent  statutes  have  provided  in  many  cases  against  novel 
devices  for  gambling  ai^  e.  g.,  against  slot  machines  upon  which 
money  is  staked  or  hazarded.^*  These  do  not  establish  any 
new  principle. 

GAMES  OF  SKILL  AND  CONTESTS.     §§  192-195. 

§  192.  Playing  for  money.— Games  of  skill,  in  addition  to 
serving  the  purpose  of  recreation  and  entertainment,  are  valu- 
able in  exercising  various  faculties,  and  hence  are  often 
treated  differently  from  games  of  chance.*-*^  The  statute  of 
George  II  forbidding  games  with  dice  excepted  backgammon, 
and  a  similar  exception  has  been  recognised  in  Alabama,23  and 
sometimes  statutes  confine  their  provisions  to  games  of 
chance>'^  But  generally  measures  against  playing  for  money 
apply  to  games  of  skill,  such  as  chess,  billiards  and  bowling.^'* 
A  question  may  then  arise  as  to  what  playing  for  money  is, 
and  there  is  a  conflict  of  authority  on  this  point,  where  the 
agreement  is  that  the  loser  is  to  i>ay  for  the  use  of  the  billiard 
table.  Among  others  the  coiu'ts  of  Massachusetts-*'  and  Ohio-^ 
hold  that  this  is  playing  for  money.  The  courts  of  New  York,^ 
New  Jersey-*^  and  Illinois^"  hold  that  it  is  not.  The  latter 
opinion  seems  to  be  in  accordance  with  the  spirit  of  the  law, 
which  can  serve  no  legitimate  object  in  discouraging  playing 
where  the  element  of  profit  does  not  enter  into  the  attraction  of 
the  game.  Upon  a  similar  principle  it  is  held  not  to  be  gaming 
where  the  stake  is  a  prize  which  is  sought,  not  for  its  pecuniary 
value,  but  for  the  honor  which  it  bestows,  as  t\  g„  a  racing 
eup.'*^  Competing  even  for  a  money  prize,  purse,  or  premium, 
is  not  gambling  where  the  prize  is  offered  by  a  third  party, 
and  the  mere  payment  of  entrance  fees  which  go  to  the  associa- 

20  Mass.  Rev.  L.,  ch.  U14,  §3;  111.  -'6  Murphy  v.  Rogers,  151  Mass. 
Crim.  Code,  §128.  118. 

21  Illinois  Act  of  1895;  N.  Y.  27  Ward  v.  State,  17  Oh.  St.  32. 
Laws,  1899,  ch.  655.  2«  People   v.   Forbes,  52   Hun    30. 

21'  So  also  in  the  KonuiFi  Ljiw,  Dijr.  -.m.  State  v.  TLiII,  32  N.  J.  L.  l.'SR. 

11,  n,  2,  3.  •'•"  Harbnii^li  v.  IVoplr,  40  III.  294. 

21  Wetmon'  v.  State.  Hf,   Ala.    19S.  'n  Wilkinson    v.    Htitt,    175    Mass. 

24  iV.  Y.  Penal  (\nU\  §  33<).  340.  r>si,  ;")(>   N.    [].  s30;   West  v.  Carter, 

25  Sigel  V.  Jebb,  3  Stark.  1,  1820.  129  111.  249. 
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tion  offering  the  prize,  does  not  make  these  fees  stakes  put  up 
by  the  competitors  unless  the  prize  is  made  up  entirely  of 
such  fees.32  t}^^  statute  of  8  and  9  Victoria  making  void  all 
wagering  contracts  expressly  excepts  subscriptions  to  con- 
tribute towards  a  prize  for  the  winner  of  any  game,  sport, 
pastime  or  exercise.^'' 

§  193.    Billiard   tables  and  bowling  alleys.— Since  the  keep- 
ing, for  hire,  of  gaming  apparatus,  is  only  prohibited  if  the 
same  is  intended  to  be  used  for  playing  for  money,  there  is 
usually  no  difference  made  between  games  of  chance  and  games 
of  skill.     The  statute  of  38  H.   VIII.   ch.   9  prohibited  the 
keeping  of  places  for  bowling,  but  this  was  repealed  by  8  and 
9  Victoria  ch.  109.    In  this  country  it  has  been  strongly  ques- 
tioned whether  the  keeping  of  bowling  alleys  would  constitute 
a  nuisance  pn-  sc  at  common  law.*-^    A  New  York  statute  pro- 
hibiting billiard  tables  in  houses  kept  as  inns  or  taverns,*^^ 
though  re-printed  in  the  latest  revisions,  seems  to  have  fallen 
into  disuse.'"'    In  Illinois,  while  the  power  of  cities  over  gaming 
and  ganiiii}*:  houses  and  lotteries  is  simply  one  of  suppression, 
they  are  authorised  to  license  and  regulate,  as  well  as  to  pro- 
hibit and  suppress,  billiard  tables  and   bowling  alleys.^"     A 
power  to  .suppress  and  restrain  gaming  has  been  interpreted 
to  authorise  the  licensing  of  billiard  tables.^**     The  legislative 
|>ower  to  suppress  the  keeping  of  such  places  for  hire,  does  not 
appear  to  be  subject  to  doubt."*^* 

§  194.  Horse  races.— Horse  racing  has  become  the  subject 
of  legislation  chiefly  on  account  of  the  fraudulent  and  gambling 
practices  conrfected  with  it.  Racing,  in  itself,  is  tolerated  or 
legalised  as  a  means  of  improving  the  breed  of  horses,  while 
u  race  run  for  a  prize  or  premium  set  by  some  third  party  , 

MHarriR  v.  White,  81   N.  Y.  53J;         •''o  State  v.  Noyes,  30  N.  H.  279; 

nudley  V.   Flushing:  Jockey  Club,   14  State  v.  Hall,  32  N.  J.  L.  158;  Com. 

Mis*.-.  N.  Y.  58.  V    Goding,   3   Mete.  130.     Othen\i8f 

^"  §  18  of  act.  as    to    "keepinjf    billiard    tables,'* 

34  State  V.  Hall,  32  N.  J.  L.  158 ;  which  would  include  private  owner- 

rontra:      Tanner   v.    Albion,    5    Hill  ship.      It    has    been    held    that    this 

121 ;  State  v.  Haines,  30  Me.  65.  cannot  be  made  to  depend  upon  the 

»» 1  Rev.  Stat.  661,  5  6.  payment    of    a    heavy    license    fee. 

»«  People  V.  Forbes,  52  Hun  30.  Stevens  v.  State,  2  Ark.  291,  35  Am. 

37  City  Act  V.  1,  No.  44,  45.  Dec.  72. 

asReScell,  58  Vt.  207. 
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does  not  constitute  gambling.^^  A  race  is  held  to  be  a  game 
within  the  statutes  forbidding  or  avoiding  bets  on  games.** 
Early  Now  York  statutes  declared  all  races  not  expressly  au- 
thorised by  law  to  be  public  nuisances.'*^  This  provision  was 
repealed  by  a  general  repealing  act  of  1886,  leaving  the  sub- 
ject without  regulation.  A  comprehensive  regulatio|i  was  un- 
dertaken in  1895.^3  The  formation  of  corporations  for  the 
raising,  improving  and  breeding  of  horses  is  authorised,  and 
such  corporations,  the  ow^ners  of  horses  and  others  who  are  not 
participants  in  the  race,  may  contribute  towards  the  making  up 
of  purses,  prizes,  etc.,  to  be  contested  for  by  the  owners  of 
horses.  These  corporations  may  hold  races  upon  obtaining  a 
license  from  the  state  racing  commission,  created  by  the  act; 
the  races  being  subject  to  specified  rules.  All  races  not  au- 
thorised by  the  act,  for  stakes  or  rewards,  are  declared  public 
nuisances.  Betting  upon  the  result  of  any  race  is  prohibited, 
and  any  money  or  property  staked  is  forfeited  to  the  other 
party  or  to  the  depositor.  The  act  does  not  make  betting  on 
the  race  a  penal  offense,  but  the  keeping  of  a  betting  place  is 
contrary  to  the  act,  and,  moreover,  covered  by  the  provisions 
of  the  Penal  Code.^^ 

Many  special  provisions  regarding  races,  especially  prohib- 
iting fraudulent  entries,  are  to  be  found  in  the  Session  Laws 
of  the  various  states  in  recent  years.  New  Jersey  enacted 
elaborate  legislation  in  1893,  and  repealed  it  in  1894.  Indiana 
in  1895  imposed  considerable  limitations  regarding  the  period 
of  the  year  and  the  length  of  time  during  which  races  should 
be  allowed  to  be  held.^*^ 

§  195.  Betting.— A  bet  or  wager  is  the  act  of  two  or  more 
persons,  by  which  each  stakes  something  of  value  upon  the 
'  correctness  of  an  assertion,  opi)osite  to  that  of  the  other  party, 
or  parties,  the  truth  being  objectively  or  subjectively  uncertain 
at  the  time  the  bet  is  made.  The  assertion  may  involve  calcu- 
lation and  judgment,  in  which  case  the  bet  resembles  a  contest 

*^»  People   ex   rel.   Stiirgis   v.    Fal-  man  v.  Strader,  23  III.  493;  Wilkin- 

lon,    152   N.   Y.   12,   46   N.   E.   296;  son  v.  Tousley,  16  Minn.  263. 

Harris  v.  White,  81  N.  Y.  532.  *=  i  Rev.  8tat.,  672,  §  S.*). 

♦iBlaxton    v.    Pye,    2    Wils.    309,  ^-^  Chop.  570,  Laws  1895. 

1766;    Ellis  v.   Beale,   18   Me.    337;  «^  Penal  (Vie,  §343. 

Cheesom  v.  State,  8  Black  332:  Tat-  +'Stnte  v.  Koby,  142  Tnd.  268,  .H3 

L.  H.  A.  213. 
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of  skill,  or  the  correctness  or  incorrectness  of  the  assertion  may 
be  matter  of  chance. 

Bets  or  wagers,  unless  in  some  special  manner  violating 
order  or  decency,  were  in  England  regarded  as  enforceable  by 
civil  action,-*®  and  the  same  rule  was  adopted  in  American 
states,  though  sometimes  with  expressions  of  regret,'*^ 

Bets  on  games  are  uniformly  treated  by  statute  like  gambling, 
and  in  many  states  all  betting  and  wagering  contracts  are  made 
imenforceable.**^  Statute  8  and  9  Victoria  ch.  109  makes  the 
keeping  of  betting  places  unlawful,  and  not  merely  the  keeping 
of,  but  the  presence  for  the  purpose  of  betting  at,  places  for 
registering  bets  on  games,  contests,  etc.,  is  made  an  offense  in 
MassachiLsetts.**® 

Betting  has  received  special  legislative  attention  in  connec- 
tion with  horse  races.  As  before  stated,  a  horse  race  is  a  game 
within  the  provisions  of  the  law  forbidding  betting  on  games, 
and  a  statute  against  keeping  betting  places  will  apply  to  bets 
on  horse  races.^**  Many  states  have  enacted  statutes  against  bet- 
ting, book-making  or  pool-selling  on  races.^^  In  some  cases, 
however,  an  exception  is  made  in  favor  of  the  inclosures  of 
track  or  fair  associations.'^  ^  i^  Illinois  it  has  been  held  that 
such  an  exception  leaves  the  bet  made  on  the  race  track  to 
the  prohibition  of  the  general  statutes.^ ^  Otherwise  such  an 
exception  would  present  the  constitutional  problem  of  a  legis- 
lative sanction  given  to  one  form  of  gambling,  if  carried  on 
at  specified  times  and  places.^^  In  New  York,  where  the  con- 
stitution forbids  the  authorising  or  allowing  of  any  pool-selling, 
book-making,  or  other  kinds  of  gambling  within  the  state, 
the  making  and  recording  of  bets  upon  a  race-course,  and  at 
a  race  authorised  by  law,  is  visited  with  the  exceptionally  mild 

46  Bulling    V.    Frost,   1   Esp.   235,  62  Tennessee,  1891 ;  Missouri,  1895, 

1 795 ;  McAllister  v.  Haden,  2  Campb,  held    unconstitutional    in     State     v. 

438,    1810;    Hussey    v.    Crickett,    3  Walsh,  136  Mo.  400,  37  S.  W.  1112, 

Campb.  168,  1811.  35  L.  R.   A.   231;    a  similar  act  of 

••7  Dewees  v.  Miller,  5  Harr.  347;  1897,    however,    was    upheld    on    the 

Johnson  v.  Fall,  6  Cal.  359;  Beadles  ground   that   bj   that   act   a   license 

V.  Bless,  27  111.  320.  was  required  for  the  legalised  bet- 

4«  Stimson,  §  4132.  ting.     State  v.   Thompson,   160  Mo. 

4»  Mass.  Rev.  L.,  ch.  214,  §  5,  23.  333,  54  L.  R.  A.  950. 

«o  Swigart  v.  People,  154  111.  284,  b3  S^igart  v.  People,  154  111.  284, 

40  N.  E.  432.  40  N.  E.  432,  1895. 

61  So  Illinois  by  Act  of  1887.  »♦  See  §  730,  infra. 
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|)(»nalty  of  the  forfeiture  of  the  stake,  while  book-making  and 
pool-selling  in  general,  are  made  felonies.  This  has  been  held 
constitutional  upon  the  ground  that  the  courts  cannot  control 
the  legislative  discretion  as  to  the  effectiveness  of  any  measure, 
which  in  any  degree  tends  to  counteract  the  evil  dealt  with/*-"^ 
It  was  the  obvious  purpose  of  the  New  York  legislature  to 
give  a  covert  sanction  to  betting  on  race  tracks,  and  it  is  inter- 
esting to  note  in  this  connection  that  a  select  committee  of 
the  British  House  of  Lords  upon  the  subject  of  betting  has 
recently  made  a  report  in  which  it  expresses  its  conviction 
that  it  is  impossible  altogether  to  suppress  betting,  and  its 
belief  that  the  best  method  of  reducing  the  practice  is  to 
localise  it,  as  far  as  possible,  on  race  courses,  in  definite 
inclosures  and  other  places  where  sport  is  carried  on.  The 
same  report  also  shows  that  the  suppression  of  betting  places 
has  only  resulted  in  driving  the  book-makers  to  the  streets, 
thereby  greatly  extending  the  evil.'"^" 

LOTTKRl  KS.     §§  UUM98.1 

§  196.  Authorised  lotteries.— Lotteries  have  been  distin- 
guished from  other  forms  of  gambling  by  the  fact  that  they 
were  in  former  times  universally  used  as  sources  of  public 
revenue,  and  were  also  under  public  authority  resorted  to  for 
the  purpose  of  raising  funds  for  benevolent  and  otherwise 
laudable  enterprises.  If  used  as  sources  of  public  revenue 
they  might  either  be  set  on  foot  by  the  state  directly  or  the 
privilege  to  arrange  a  lottery  might  be  granted  for  a  con- 
sideration to  an  individual  or  a  private  company.  Thus  we 
find  in  1721  an  act  of  the  Province  of  New  York  prohibiting 
the  raffling  of  goods  with  an  exception  in  favor  of  one  William 
Lake,  who  holds  a  license  from  the  government,  and  in  1740, 
an  act  establishing  a  lottery  to  raise*  £2,250  for  the  founding 
of  a  college.  A  long  list  of  lotteries  authorised  in  Virginia 
is  given  in  Jefferson's  works.  Vol.  10,  p.  365,  and  under  an  act 
of  congress  of  May  4.  1812,  the  city  of  Washington  had  power 
to  authorise  the  drawing  of  lotteries  to  effect  improvements 
in  the  city.-     As  long  as  lotteries  existed  under  governmental 

^B  People  ex  rel.  Sturgis  v.  Fallon,  i  8ee  .Tohii   Tj.   Thomas,   Lotteries, 

li52  N.   Y.    1,   46   N.    E.   302.     Laws  FraiKls  mikI  Obscenity  in  the  Mails, 

1895,  eh.  570,  §  17.  1900. 

•''0  London    Times    (weekly    eiln.),  S«'(\  also,  §  'AVA  infrn. 

July  11,   1902.  -  Clark  v.  Washinjfto",  12  Wh.  40. 
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auspices  the  law  distinguished  between  authorised  and  unau- 
thorised or  illegal  lotteries,  the  latter  being  declared  nui- 
sances, and  the  sale  of  tickets,  the  publication  of  accounts,  etc., 
being  forbidden  with  regard  to  the  same;  a  license  was 
required  for  selling  the  tickets  of  authorised  lotteries.^  This 
system  now  exists  in  many  European  states,  even  in  so  en- 
lightened a  community  as  Prussia.  The  argument  for  the  con- 
tinuation of  public  lotteries  is,  that  since  the  gambling  instinct 
is  ineradicable  it  had  better  be  controlled  by  the  state  and  the 
profits  from  it  applied  to  public  uses.  The  state  attempts  to 
a  certain  extent  to  reduce  the  evils  of  gambling  by  prohibit- 
ing the  solicitation  of  custom  and  denying  a  right  of  action 
for  tickets  sold  on  credit.  England  abolished  state  lotteries 
in  1826,  but  later  on  allowed  lotteries  in  favor  of  art  unions 
under  Order  in  Council.^  In  America  lotteries  are  now  pro- 
hibited in  all  states,  generally  by  the  constitution,  the  last 
states  to  abolish  lotteries  having  been  Kentucky  and  Louisiana. 

§  197.  Definition  of  a  lottery.— A  lottery  is  defined  by  the 
penal  code  of  New  York  as  a  scheme  for  the  distribution  of 
property  by  chance  among  persons  who  have  paid,  or  agree 
to  pay,  a  valuable  consideration  for  the  chance.^  The  Su- 
preme Court  of  the  United  States,  in  a  leading  case^  cites 
other  definitions  from  standard  dictionaries  which  have  in 
common  the  element  of  distribution  of  prizes ;  where,  however, 
only  one  object  is  to  be  raffled,  it  is  not  possible  to  speak  of  a 
distribution  of  property,  and  yet  the  scheme  is  in  all  essential 
respects  a  lottery.  The  Century  Dictionary  speaks  of  **a 
scheme  for  raising  money  by  soiling  chances.'' 

Every  lottery  should  combine  at  least  the  two  elements  of 
chance  and  possible  gain.  Where  tenants  in  common  agree  to 
divide  property  by  lot  and  the  shares  are  of  equal  value,  or 
very  nearly  so,  there  is  no  lottery.^  Otherwise  where  there 
is  an  allotment  of  lands  of  unequal  value.® 

§  198.  Gifts  to  attract  custom^— question,  whether  chance 
paid  for  or  not.— Where,  upon  making  a  purchase,  the  pur- 

3N.  Y.  Rov.  Stat.  I,  p.  604-672.  7  Elder  v.  Chapman,   176  111.  142. 

49  &  10  Viet.  <h.  48.  «  Wooden  v.  Shotwell,  23  N.  J.  L. 

5  §  323.  465;  Seidonbender  v.  Charles,  4  S.  & 

«  Horner  v.  United  States,  147  U.  E.  151. 

S.  449.  »  See,  also,  5  293. 
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chaser  receives  together  with  the  object  bought  a  ticket,  che< 
or  stamp,  which  entitles  him  to  select  some  other  articles,  tl 
transaction  is  without  any  element  of  chance,  but  simply 
form  of  attracting  custom.^ ^  Otherwise  where  the  addition 
gift  is  awarded  by  chance.  In  the  latter  case  there  is  a  gi 
enterprise,  which  the  constitutions  generally  prohibit  in  co 
nection  with  the  prohibition  of  lotteries.  In  Massachuset 
it  is  held  that,  although  the  additional  gift  does  not  depoi 
upon  chance,  the  gift  sale  appeals  to  the  gambling  instin 
and  may  therefore  bo  prohibited,  if  the  nature  of  the  prize 
not  known  at  the  time  of  making  the  purchase.^ ^ 

Where  the  winner  is  determined  solely  by  merit  there  is  i 
lottery ;  so  in  most  competitions  for  prizes ;  but  if  skill  mere 
narrows  down  the  number  of  competitors  between  who 
chance  will  finally  determine  the  award  of  the  prize,  the  schen 
will  be  a  lottery;  so  in  the  missing-word  contest.^ ^ 

The  definition  of  the  New  York  penal  code  also  includes  ; 
an  essential  element  that  the  chance  should  be  paid  for. 
has  been  held  that  the  giving  away  of  a  prize  for  successf 
guess,  merely  as  an  advertising  scheme,  is  not  a  lottery.^ -^  J 
the  disposition  by  lot  of  public  lands  of  the  United  States  c 
the  Kiowa-Comanche  reservation  on  July  29,  1901,  was  not 
lottery. 

In  many  cases  the  prize  is  apparently,  but  not  in  realit 
given  away :  namely,  where  the  chance  goes  with  an  article  pu 
chased,^'*  or  with  an  entrance  ticket  to  a  concert  or  art  < 
other  exhibition,  or  with  a  government  or  corporate  boi 
(premium  loans).  Such  schemes  are  generally  held  to  be  with 
the  statutory  prohibition,^^  New  York  and  California  takii 
a  contrary  view  with  regard  to  premium  loans.^®  The  cour 
seem  to  decide  this  question  as  if  the  prize  were  really  give 

10  People    V.    Gillson,    109    N.    Y.  i*  Lehman   v.   State,   81    Ind.   1 
889;    State   v.   Dalton,   '22   R.   T.   77,  Hudelson   v.   State,   94   Ind.   426. 
46  Atl.  234.  i">  See    Horner    v.    United    Stat 

11  Commonwealth  v.  Emerson,  1G5  147  U.  S.  449,  and  authorities  he 
Mass.  146,  42  N.  E.  r>r)9;  rommoii-  cited;  State  ex  rel.  Att^y  Gen'l 
Avealth  V.  Sisson,  17S  Mass.  r)7.S,  60  Interstate  Savings  Investment  C 
X.  E.  385.  64  Oh.  St.  283,  60  N.  E.  220,  52 

12  Barclay  v.   Pearson,   L.   K.    '93,  K.  A.  530. 

2  Ch.  154.  i«Kohn  v.  Koehler,  96  N.  Y.  36 

i-^  Cross  V.  People,  18  Col.  321,  36     ex  p.  Shobert,  70  Cal.  632. 
Am.     St.     Rep.     292;     see,     contra^ 
Thomas,  op.  eit.  p.  21-35. 
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without  consideration,  the  participators  in  the  chance  receiving^ 
full  value  for  their  money  irrespective  of  the  chance.  There- 
fore such  a  scheme  is  held  to  be  only  **in  the  nature  of  a 
lottery''*^  or  **a  similar  enterprise  offering  prizes  depending 
upon  lot  or  chance."^**  In  order  to  come  under  the  statute 
of  New  York,  payment  for  the  chance  is  essential,  but  there 
can  be  no  doubt  that  the  purchaser  of  an  article,  ticket,  or 
^hond,  in  reality  pays  for  the  chance  by  an  increased  price,  a 
reduced  rate  of  interest,  or  diminished  security. 

The  statutes  against  lotteries  prohibit  and  punish  not  only 
the  arranging  of  lotteries,  but  the  selling  of  tickets,  and  all 
advertisements  relating  thereto.*®  Purchasers  of  tickets  are 
punishable  only  where  the  possession  of  a  ticket  is  made  an 
offense.2o 

The  United  States  has  legislated  against  ' "  lotteries,  gift  con- 
eerts,  and  similar  enterprises''  by  prohibiting  the  importation 
from  abroad,  the  carrying  from  state  to  state,  and  the  mailin^^ 
of  tickets,  lists  of  drawings,  advertisements,  or  newspapers 
containing  advertisements  concerning  the  same.^*  The  con- 
stitutionality of  this  legislation,  as  far  as  importation  is  con- 
(•erned,  is  unciuestionod;  as  regards  interstate  traffic  it  has 
been  upheld  on  the  ground  that  such  prohibition  is  regulation 
of  commeree,22,and  as  regards  exclusion  from  the  mails,  has 
been  sustained  in  analogy  to  the  exclusion  of  obscene  matter.^'^ 

SPECTTLATTON.      §§  199-203. 

§  199.  Legitimate  speculation.— The  element  of  uncertainty 
€if  ^ain  or  loss  enters  into  most  business  transactions,  but  the 
uncertainty  or  chance  is  not  the  controlling  feature  of  ordi- 
nary transactions.  Where  it  is  the  principal  motive  we  speak 
*")f  speculative  business  or  speculation.  It  differs  from  gam- 
bling by  the  fact  that  it  is  an  incident  to  an  otherwise  legiti- 
mate form  of  dealing,  namely,  the  purchase  and  sale  of  prop- 
t^rty,  and  that  the  profit,  if  any,  is  received  in  return  for  a  full 
equivalent  given. 

The  circumstance  that  payment  is  primarily  dependent  upon 

iTBallock   V.   State,   73   Md.    1,    8  Sept.    19,   1890,   I.   Suppl.   803,  Act 

L.  R.  A.  671.  Mch.  2,  1895,  II.  Suppl.  435. 

i«  Federal  Act  Sept.  19,  1890.  -"^  Champion    v.    Ames,    188   XJ.   S. 

19  N.  Y.  Penal  Code,  §§  326,  327.  321.     (The  Lottery  Case.) 

aoFord  V.  State,  85  Md.  465.  23  In  re  Bapier,  143  U.  S.  110. 
21 U.   S.   Rev.   Stat.    §    3894,   Act 
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an  uncertain  future  event  characterises  two  kinds  of  busim 
transactions,  bottomry  or  respondentia  loans,  and  insuran 
or  indemnity  contracts.  The  bottomry  loan  is  sanctioned 
tht»  custom  of  maritime  laws.  In  an  insurance  contract  t 
insured  is  not  expected  to  make  a  profit,  but  merely  to 
reimbursed  for  his  loss,^'*  while  on  the  part  of  the  insurer  t 
lar^e  number  of  chances  goes  far  toward  eliminating  the  e 
inent  of  uncertainty  in  accordance  with  the  doctrine  of  prol 
bilities.  Respondentia  and  insurance  serving  highly  use! 
economic  ends,  are  universally  excepted  from  the  prohibitio 
of  gambling,  expresssly  or  by  implication  ;2''*  but  the  spec: 
control  which  the  state  .exercises  over  the  insurance  busini 
may  in  part  at  least  be  justified  by  the  fact  that  it  may  becoi 
gambling,  unless  conducted  on  a  sufficient  scale  and  upon  s 
ontific  principles. 

The  purchase  and  sale  of  growing  corn  is  likewise  a  iegi 
mate  though  speculative  transaction,  and  cannot  be  regard 
as  gambling,2«  but  it  was  formerly  looked  upon  as  a  trai 
action  by  which  the  peasant  was  apt  to  be  oppressed  or  ov< 
n^ached,  and  was  forbidden,  or  regulated  as  to  price,  in  G< 
many  and  France.  This  legislation,  however,  has  been  abi 
jrated.2" 

§  200.  Stock  and  produce  speculation. ~ The  -speculative  r 
ture  of  dealings  in  commodities  assumes  an  aspect  of  espec 
interest  where  values  are  subject  to  considerable  fluctuatioi 
and  the  methods  of  dealings  are  so  organised  as  to  facility 
transactions  to  the  utmost.  This  is  the  case  of  the  businc 
done  at  stock  and  produce  exchanges  and  boards  of  trade, 
stocks  and  bonds,  metals  and  exchange,  and  produce  of  d 
fen^nt  kinds.  Speculation  of  this  kind  is  not  without  • 
economic  benefits,  since  the  concentration  of  supply  and  c 
mand  has  the  effect  of  making  market  prices  throughout  t 
community  uniform  and  easily  ascertainable,  and  the  pri 
fixed  ])y  active  bidding  and  asking  is  apt  to  correspond  to  t 
true  value  of  the  commodity;  but  various  phases  of  it  lei 
themselves  easily  to  tlie  purpose  of  gambling. 

-*  Ea^lo  Insurance  CV>.  v.  Lafay-  liihited  all  contracts  of  assurai 
die  Insiiranco  C(».,  9  Ind.  4  43.  by  way  of  gnniing:  or  watering. 

•-•"•  Now     York     Ponal     (.'o«1p     Sec.  2«''  Sanborn     v.    Bonedict,    78     1 

?.43,   ni.  Cr'rn.  Tudo  So«-.  134.  TOO. 

Sfatnto   10  rirM..   TI.   cap.   37,  pro-  ^'^  Pronch    Law    July    9,    1889; 

Gornianv  bv  local  statutes. 
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Buying  and  selling  for  future  delivery  has  been  regarded 
with  suspicion  where  the  seller  at  the  time  of  making  the 
contract  did  not  own  what  he  sold,  but  a  decision  holding  such 
contracts  to  be  void^**  was  later  on  disapproved,  and  their 
legality  established.^®  / 

Such  dealing  in  futures  may,  however,  be  used  for  a 
manipulation  of  prices  which  would  answer  the  description 
of  engrossing  or  forestalling,  declared  illegal  by  a  series  of 
older  statutes.^"  Where  the  buyer  contracts  for  more  than 
the  seller  can  possibly  procure  in  the  open  market,  accumulat- 
ing the  available  supply  in  his  own  hands,  and  thus  forcing 
the  seller  to  buy  from  him  at  an  inflated  price  in  order  to 
perform  his  contract,  we  speak  of  a  corner  in  the  market.^^ 

A  contract  by  which  a  person  secures  the  privilege  to  buy 
or  not  to  buy,  or  to  sell  or  not  to  sell,  at  a  future  time,  is  termed 
an  option.  It  is  commonly  used  for  purposes  of  speculation, 
but  may  serve  legitimate  purposes,  so  where  the  proposed 
buyer  desires  the  property  only  upon  a  contingency,  and 
wishes  to  insure  himself  against  a  rise  of  a  price  until  the 
contingency  is  determined. 

An  option  contract  as  well  as  a  contract  for  future  delivery 
may  be  made  without  any  intent  to  perform  nt  any  time,  or 
without  reference  to  actual  commodities,  for  the  soh*  purpose 
of  awaiting  the  day  set  for  purchase  or  sale,  and  then  settlinjr 
the  difference  between  contract  and  market  price.^^  ginee  the 
only  amount  in  reality  involved  is  the  amount  of  possible 
fluctuation  in  values,  dealings  of  great  magnitude  are  fre- 
quently carried  on  through  the  interposition  of  brokers  upon 
an  investment  representing  simply  the  possible  nuirgin  of  loss. 

While  it  is  frequently  diflRcult  to  determine  whether  a  deal- 
ing in  futures  is  or  is  not  a  bona  fide  sale  or  purchase— a 
difficulty  increased  by  the  fact  that  such  dealings  are  regu- 
larly made  through  brokers  who  make  actual  purchases  and 
sales,  but  settle  with  their  principals  ui)on  the  basis  of  dif- 


•-*  Bryan  v.  Lewis,  Ry.  &  M.  386.         •'«- Siioh       fictitious       transaetioDs 

1826,  should     be     carefully     distinguisheii 

29  Hibblewhite     v.     McMorine,  5     from  the  setting  off  of  a  number  of 

M.  &  W.  462,  1839.  purchases    and    sales    against    each 

-"•'•See  iSec.  338,  339,  infra.  efhor.    Icaviii^r  a    balanco   for   ti*'lu:il 

:fJ  Wright   V.   Cudahy,   16S   HI.  «6,     delivery. 
48  X.  E.  39, 
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frreiKM^s  in  value*"'— it  is  well  establisln^l  that  if  there  is  in> 
intention  to  buy  or  sell,  but  only  to  pay  or  receive  differences- 
in  value,  the  transaction  is  simply  bettinj?  on  the  rise  or  falL 
of  market  prices,  and  hence  illegal  and  void.**^ 

§201.    Legislation  restraining  ''dealings  in  futures"  and 

options.— The  legislation  regarding  gambling  transaetious  in 

stock  and  produce  may  be  divided  into  three  classes: 

1.     Statutes  directed   against  fictitious  transactions  where 

there  is  no  intent  of  actual  purchase  or  sale.     These  are  voi(' 

as  wagering  contracts,  and  legislation  may  provide  for  reeov 

ery  of  moneys  paid  on  account  of  them,  or  make  them  pujiish 

able.     Statutes  to  either  (»fVect  exist  in  a  number  of  states.'^' 
Upon  the  theory  that  these  statutes  suppress  gambling,  tbeii 

constitutionality  is  uiKiuestioned.*"*     It  is  tnu*  that  sonu*  diffi 

culty  has  been  felt  whether  they  can  be  regardtMl  as  liets  oi  — 
wagers  when*  only  nnv  of  the  parties  to  the  transaction  uses  it^ 
for    gambling    purposes.     X    <»mploys    for    his    speculations   m. 
broker  A,  who  deals  with  him  on  margin,  and  does  not  expect 
liim  to  receive  or  deliver  any  stock.     A  makes  an  actual  trans- 
action with  broker  H,  who  acts  for  his  principal  Y.     X  take?-* 
the  (Mitire  risk  of  loss  and  has  the  entire  cliaiice  of  gain,  with- 
out any  interest  in  tlu»  stock  bought  or  sold  as  an  actual  eoiii- 
mtMJity;  y  may  act  in  tlie  like  manner,  or  he  may  be  a  bona 
fide  purchaser  or  seller.     Assuming  tliat  Y  is  a  bona  fide  pur- 
chaser or  seller,  it  has  been  asked  how  there  can  be  a  wager 
or  bet;  X  deals  only  with  A,  who  does  not  bet;  A  deals  in 
good  faith  with  B,  and  B  acts  for  a  principal  who  likewise 
deals  in  good  faith.     This  may  not  b(»  sufficient  to  constitute 
a  b(»t  at  common  law,  but  th(»re  is  no  doubt  that  a  statufe  may 
treat  it  as  a  betting  or  gambling  transaction  on  the  part  of  X. 
X  and   Y  arc*  the  possible  winners  or  losers,  and   X  gambles 
thou«rh  Y  does  not;  this  is  possible  ;b(»ca use  the  legitimate  and 

•'■»  S«'o     Ilnrvoy     v.     Merrill.     150  That  it  is  not  betting  ** on  a  game'* 

^tass.  1.  Hoo    Lancaster    v.    McKinley     (Ind. 

•"-*  Kinjrsbnry  v.  Kirwan,  77  X.  Y.  App.),  67  N.  E.  947. 
<>!!';  Bnia 's  Appeal,  55  Pa.  294;  35  Massachusetts  Kev.  Laws  eh. 
Flagg  V.  BaMwin,  38  N.  J.  Eq.  219;  P9,  Seo.  4;  also  Ohio,  Miamoiiri,  Mis- 
Pickering  V.  Cease,  79  111.  328;  sissippi,  Tennessee,  Texas,  South 
<'othran  v.  Ellis,  125  111.  496,  16  X.  Carolina,  Michigan,  Iowa. 
K.  641);  Tnvin  v.  Williar,  110  V.  S.  -<••  Stat<«  v.  (iritzner.  134  Mo.  512; 
490:  Pearcc  v.  Kice.  14i!  V.  S.  2^;  ('roivUiU  v.  White,  164  Mass.  ."4,  41 
Cicw'^   V.    Janiieson.    1^2    C.    S.    461.  X.  K.  2<M. 
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the  gambling  elements  of  a  transaction  are  severable  by  the 
interposition  of  a  broker,  who  buys  or  sells,  without  possible 
gain  or  loss,  while  the  principal  wins  or  loses,  without  buyiii«r 
or  selling.  If  one  party  is  in  good  faith,  the  contract  ought 
not  to  be  void  because  the  other  is  not,^^  although  some  statutes 
make  it  void  ;^^  but  there  is  no  good  reason  why  the  law  should 
not  nullify  the  transaction  between  the  gambling  principal  and 
the  broker,  who  while  not  gambling  himself  aids  and  abets 
gambling.  The  law  of  Massachusetts,  however,  does  not  allow 
recovery  of  payments  made  to  the  broker,  where  the  other 
party  to  the  contract,  or  the  person  employed  to  buy  or  sell, 
makes  an  actual  purchase  or  sale  or  a  valid  contract  therefor.^^ 

2.  Statutes  forbidding  contracts  for  the  sale  of  stocks  or 
bonds  not  owned  by  the  seller.  This  prohibition  was  a  fea- 
ture of  the  English  statute  of  1737^^  **to  prevent  the  infamous 
practice  of  stock  jobbing.''  It  was  adopted  for  New  York  by 
a  law  of  1812,  embodied  in  the  Revised  Statutes.**^  But  such 
contracts  were  again  legalised  in  New  York  in  1858,'*  2  and  do 
not  seem  to  be  forbidden  now  by  statute  anywhere. 

3.  Statutes  forbidding,  irrespective  of  gambling  intent, 
option  contracts  or  dealings  in  futures.  Illinois^  ^  makes  it  a 
misdemeanor  for  anyone  to  contract  **to  have  or  give  himself 
or  another  the  option  to  sell  or  buy  at  a  future  time  any  grain 
or  other  commodity,  stock  of  any  railroad  or  other  company, 
or  gold."  By  this  prohibition  the  legislature  undoubtedly 
strikes  at  transactions  of  a  possibly  legitimate  character,  but 
the  Supreme  Court  of  Illinois  has  held  that  notwithstanding 
this  they  may  be  entirely  forbidden,  since  they  are  so  com- 
monly used  as  covers  for  gambling  pure  and  simple,^'*  and  this 

view  has  been  affirmed  by  the  Supreme  Court  of  the  United 
States.45 

In  California  the  constitution  itself  provides  that  all  con- 
tracts for  the  sale  of  shares  of  the  capital  stock  of  any  corpo- 
ration or  association,  on  margin,  or  to  be  delivered  at  a  future 

3TBibb  V.  Allen,  149  U.  S.  481.  »i  1    Revised    Statutes  710,    Sec. 

38  Connor  v.  Black,  119  Mo.  126;  6-8. 

McGrew  v.  City  Produce  Exchange,  * 2  Laws  1858,  ch.  134. 

85  Tenn.  572,  4  S.  W.  38.  «  Criminal  Code,  Sec.  130. 

»•  Rev.   Laws    ch.    99,    §    4.      See  **  Booth  v.  People,  186  lU.  43. 

Kce  V.  Winslow,  180  Mass.  500,  62  *»  Booth    v.    Illinois,    184    U.    S. 

X.  E.  1057.  425. 

40  10  George  TI  ch.  8. 
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day,  shall  be  void.****  It  was  contended  that  this  provision 
was  contrary  to  the  fourteenth  amendment  of  the  federal  con- 
stitution, but  the  Supreme  Court  of  California  disposed  of 
the  objection  by  saying:  **If  the  provision  in  question  on 
its  face  fails  to  distinguish  between  bona  fide  contracts  and 
gambling  contracts,  as  is  urged,  it  is  none  the  less  a  proper 
l)olice  regulation,  for  the  question  remains  to  be  determined 
in  each  case  whether  the  transaction  is  in  contravention  of  the 
constitution.  The  courts  will  always  see  that  legitimate  busi- 
ness transactions  are  not  brought  under  the  ban."^" 

So  in  Arkansas  a  statutory  provision  to  the  effect  that  '*th(» 
buying  or  selling,  or  otherwise  dealing  in  futures,  eitlier  in 
cotton,  grain,  or  anything  whatsoever,  with  a  view  to  profit, 
is  hereby  declared  gambling/'^**  was  interpreted  as  applying 
only  to  fictitious  transactions.**® 

A  statute  which  should  undertake  to  prohibit  without 
qualification  all  buying  or  selling  for  future  <lelivery,  of  any 
commodity,  or  even  of  stocks  or  produce  only,  would  hv 
unreasonable,  and  the  courts  are  evidently  not  inclined  to 
give  to  loosely  worded  legislative  provisions  such  [)rohibitive 
effect. 

§  202.  Places  facilitating  speculation.— Legislation  has  been 
directed  against  places  exclusively  devoted  to  fictitious  trans- 
actions. In  New  York  a  statute  making  it  a  misdemeanor  to 
keei>  a  room,  etc.,  for  making  wagers  or  bets  to  depen<l  on 
any  lot,  chance,  casualty  or  unknown  or  contingent  event,  was 
interpreted  as  not  including  bets  upon  the  market,^"  and  the 
statute   was   subsequently   amended    by   adding:   **or   on   the 

•♦'^  Art.  JV,  Sec.  26.  a  sule  of  stock  to  ho  delivered  at  a 

•» 7  Parker  v.  Otis,  130  Cal.  322,  62  future  ilay^   and   would   uot   sueh  a 

Pac.  .571,  aliirnie<l  by  U.  S.  Supremo  prohibition   make   the   sjile   of   stwk 

Court;  Otis  v.  Parker,  1H7  U.  S.  606.  impossible?     This   would   amount   t«> 

The  Suj)romo  Court   of  the  U.  S.  »  n       abrojj^ation      o  f      transferabh^ 

sustains  the  statute  oven  on  the  the-  shares,   the   retroactive   operation   of 

cry   that    it    strikes   at    marj^in    <(Ui-  \\hi<li    upon   existing  companies  and 

tracts      which      are      not      y;amblinj;  their  s]iaiM'h<»ld<Ts  would   surely   vio- 

transactions;    but    the    opinion    does  late  tlie  Fourteenth  Ameiidnieut. 

not  refer  to  the  prohibition  of  sales  ^"^  Mansf.    Dig.    1S4S,    1849. 

for  future  delivery,  and  it  does  uot  -to  Fortcnbury    v.    State,    47    Ark, 

appear   whether    this    j)rohibition    is  ISS. 

san<'ti(Uiod  or  not.     Would  not  a  dv-  •"'"  People  v.  Todd,  •")!   lluu    446. 
livery  on  the  dav  after  the  sale  b<' 


§  202  EXCHANGES.  lyg 

future  price  of  commodities."'^^  In  Illinois  it  is  made  unlawful 
to  keep  a  bucket  shop,  office,  store  or  other  place,  wherein  is 
conducted  or  permitted  the  pretended  buying  and  selling  of 
shares  of  stock,  etc.,  either  on  margin  or  otherwise,  without 
any  intention  of  receiving  and  paying  for  the  property'  so 
l)ought,  or  of  delivering  the  property  so  sold.''^  In  Missouri 
a  statute  was  enacted  in  1887  prohibiting  the  keeping  of  a 
bucket  shop,  defining  it  as  '*a  place— other  than  a  duly  incor- 
poratftl  mercantile  exchange— wherein  are  posted  or  pub- 
lished from  infonnation  received,  as  the  same  occur,  the 
fluctuating  prices  of  stock,  bonds,  etc.,  in  trades  made  or 
offered  to  be  made  in  regular  and  lawful  boards  of  exchange, 
"  and  wh<*rein  the  person  carrying  on  the  bucket  shop  either  as 
principal  or  agent  pretends  to  ])uy  or  sell  or  goes  through  the 
form  of  buying  and  selling  any  one  of  said  commodities,  but 
wherein  neither  party  actually  buys  su<*h  commodity  an<l 
neither  party  actually  sells  the  same*.''  By  amendment  of  1880 
the  words  ** other  tlian  a  duly  incorporated  mercantih^  ex- 
change'' were  dropped."'*  Congress  in  1901  imposed  a  tax 
upon  every  person  engaging  in  the  business  of  making  con- 
tracts regarding  the  purchase  and  sale  of  grain,  provisions, 
colt<)n,  stocks  and  bonds  wherein  it  is  contemplat<Ml  that  tin* 
(Muitract  be  closed  according  to  ])ublic  mark(»t  (piotations  of 
prices  made  on  any  board  of  trade  or  exchange  and  without 
a  bona  fide  transaction  on  such  board  or  exchange,  and  upon 
every  person  conducting  wliat  is  commonly  known  as  a  bucket 
shop.     The  tax  was  repealed  in  1902. 

It  is  very  rlear  that  these  provisions  were  not  intended  to 
apply  to  regular  boards  of  trade  or  exchanges.  These, 
although  they  may  also  be  used  for  fictitious  transactions, 
primarily  s<»rve  lej^ntimate  ])urp()ses,  and  this  purpose  excludes 
the  policy  of  outright  suppression  which  is  quite  justifiable 
where  no  bona  fide  l)usiness  is  done  at  all.  Where,  however, 
it  is  not  the  place,  but  the  class  of  transactions,  which  is 
legislated  against,  an  exception  in  favor  of  transactions  on 
regular  **xchan»rcs  is  similar  to  the  legislation  oi^  bets  on  the 
i>nch)surcs  of  racr  tracks,  and  is  of  doubtfnl  constitutional 
validity.  A  law  of  Ohio  of  1885,  making  an  exception  of 
this  kind,  was  repealed  in  1889.^-* 

Ri  Penal   Co(\v,  Sor.   MW.  ■•■Connor  v.  Black.  110  Mo.  12H. 

f'^Act  JuiK'  (>.   1SS7,  Sobv  V.   1  »(•()-         r.i  L-nvs    of    Ohio     1885,    p.    254^ 
pie,  31  111.  App.  242.  1889,  p.  12, 
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Regular  boards  of  trade  or  stock  exchanges,  in  which  legiti- 
mate business  is  done,  have  remained  free  from  restrictive 
legislation.  The  constitution  of  California^^  directs  the  legis- 
lature to  '*pass  laws  to  regulate  and  prohibit  the  buying  and 
selling  of  the  shares  of  capital  stock  of  corporations  in  any 
stock  board,  stock  exchange  or  stock  market  under  the  con- 
trol of  any  association ;' '  but  no  legislation  has  been  enacted 
in  pursuance  of  the  provision.  The  Fourteenth  Amendment 
would  probably  not  stand  in  the  way  of  legislation  thus  con- 
stitutionally sanctioned. 

§  203.  Foreign  legislation  regarding  exchanges. — The  diffi- 
culty of  distinguishing  between  legitimate  and  illegitimate 
speculation  has  also  been  experienced  in  other  countries. 

The  English  statute  of  1737  was  repealed  in  1860  and  there 
is  now  no  legislation  upon  the  subject  of  stock  speculation  in 
England. 

The  provisions  of  the  French  Penal  Code  were  quite  compre- 
hensive in  the  matter  of  gambling  transactions  in  stocks: 
it  forbade  all  machinations  to  bring  prices  above  or  below 
what  they  would  be  in  case  of  free  competition  ;*^^  all  bets 
on  the  rise  or  fall  of  public  securities,^*^  and  all  agreements-  for 
the  sale  and  delivery  of  public  securities  where  the  seller  could 
not  prove  that  he  had  them  at  his  disposal  at  the  time  of  the 
agreement,  or  would  have  had  them  at  the  time  set  for 
delivery.*^^ 

An  act  of  March  28,  1885,  however,  recognises  as  legal  all 
time  contracts  regarding  public  or  other  securities,  or  goods 
or  merchandise,  and  provides  that  no  one  may  escape  the 
resulting  obligations  by  setting  up  the  defense  of  wager  or 
gambling,  even  though  the  settlement  should  be  by  payment  of 
differences.  The  act  repeals  articles  421  and  422  of  the  Penal 
Code  above  referred  to.  Every  broker  is  made  responsible 
for  the  delivery  and  payment  of  his  sales  and  purchases,  and 
the  terms  of  the  performance  of  time  contracts  by  brokers 
are  to  be  fixed  by  administrative  ordinance. 

In  France  as  well  as  in  Germany  and  other  continental 
states,  the  establishment  of  exchanges  has  long  been  dependent 
upon  governmental  consent,  and  the  government  also  to  a 
considerable  extent  supervises  their  management  and  rules. 

^•-  IV  26.  57  Sec  421. 

s«Sec.  419.  "Sec.  422. 
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This  supervision  is  based  partly  on  the  ground  that  the  quota- 
tions fixed  by  the  exchange  are  for  legal  purposes  accepted 
as  determining  the  market  price  of  the  commodities  to  which 
they  refer.  It  is,  however,  clear  that  control  over  exchanges 
is  claimed  irrespective  of  that  fact.  In  1896  a  stringent  law 
was  enacted  in  Germany  for  the  purpose  of  regulating  deal- 
ings in  futures  of  the  character  usual  in  stock  and  produce 
exchanges,  requiring  'among  other  things  that  in  order  to 
make  contracts  of  that  kind  enforceable  the  parties  thereto 
should  be  entered  in  exchange  registers;  whereupon  the  de- 
fense that  the  contract  was  a  gambling  transaction  should  be 
excluded.  A  great  opposition  arose  to  this  requirement  of 
registration,  to  which  most  bankers  and  brokers  refused  to 
submit.  A  number  of  produce  dealers  in  Berlin  undertook  to 
form  a  free  exchange  association,  foregoing  the  privilege  of 
officially  recognised  (juotations  and  hoping  thereby  to  escape 
the  provisions  of  the  statute.  It  has,  however,  been  held  that 
such  an  exchange  is  as  much  subject  to  the  law  as  any  other, 
and  it  appears  from  this  that  the  method  of  business  pursued 
in  exchange  transactions  and  the  facilities  offered  for  gam- 
bling furnish  the  true  ground  of  government  control.  This 
control  is  sought  to  be  accomplished  in  Germany  in  two  ways : 
by  an  extensive  regulation  of  exchanges  regarding  establish- 
ment, membership  (exclusion  of  women,  of  bankrupts,  etc.) 
and  methods  of  fixing  quotations,  and  by  special  restraints 
on  dealing  in  futures,  which  are  altogether  prohibited  in  min- 
ing and  industrial  shares  and  grain  and  flour  and  other 
specified  securities,  and  made  dependent  upon  the  requirement 
of  registration  in  the  securities  in  which  they  are  allowed. 
Excepting  the  provision  excluding  women,  legislation  like  that 
enacted  in  Germany  does  not  seem  to  be  beyond  the  constitu- 
tional power  of  American  states. 


CHAPTER  VIII. 

PUBLIC  MORALS  (CONTIKUED). 
INTOXICATINa  LIQUOBS. 

§  204.  Constitutional  basis  of  control  ~ The  evils  and  dan- 
gers attending  the  immoderate  use  of  intoxicating  liquors  are 
universally  recognised.  To  what  extent  the  state  should 
undertake  to  guard  against  them  is  a  question  which  has  been 
greatly  controverted  both  from  the  point  of  view  of  right  and 
of  expediency.  In  so  far  as  the  liquor  traffic  may  be  accom- 
panied by  open  disturbances  of  public  peace,  order  or  decency, 
the  police  power  in  its  narrowest  sense  is  competent  to  deal 
with  it  on  principles  before  discussed;  the  state,  however, 
attempts  to  coml)at  more  remote  and  insidious  consequences: 
the  wastefulness  of  excessive  consumption  of  licjuor  and  the 
gradual  undermining  of  the  physical  and  moral  constitu- 
tion of  many  individuals  through  its  habitual  abuse.  These 
arc  evils  which  i)rimarily  affect  only  the  individual  addicted 
to  the  immoderate  use  of  intoxicants,  and  against  which  under 
the  constitutional  view  of  individual  liberty,  he  can  guard 
by  self-control.  In  that  respect  the  danger  from  liquor  is 
very  different  from  unsanitary  or  unsafe  conditions  which 
threaten  the  public  without  the  possibility  of  adequate  indi- 
vidual self-protection.  As  in  the  case  of  gambling,  the  police 
power  affords  protection  from  temptation,  i.  e.,  from  the  weak- 
ness of  the  will.  If  this  were  the  sole  justification  for  the 
control  of  the  liquor  traffic,  there  would  be  great  force  in 
the  objection  that  it  runs  counter  to  fundamental  principles 
of  individual  liberty;  strong  reliance  is  therefore  placed  upon 
the  ulterior  dangers  to  the  community  at  large  from  the  exist- 
ence of  intemperance  in  its  midst.  **It  is  urged  that  as  the 
licpiors  are  used  as  bevera<r(*s,  and  the  injury  following  them, 
if  tak^'u  in  excess,  is  voluntarily  inflicted  and  is  confined  to 
the  party  offending,  their  salt^s  should  l)e  without  restrictions, 
the  contention  being  that  what  a  man  shall  drink,  equally  with 
what  he  shall  eat,  is  not  properly  a  matter  for  legislation. 
There  is  in  this  position  an  assumption  of  a  fact  which  doos 
not  (*xist,  that  when  the  liquors  are  taken  in  excess  the  injuries 
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are  confined  to  the  party  offending.  The  injury,  it  is  true, 
first  falls  upon  him  in  his  health,  which  the  habit  undermines ; 
in  his  morals,  which  it  weakens;  and  in  the  self-abasement 
which  it  creates.  But  as  it  leads  to  neglect  of  business,  and 
waste  of  property,  and  general  demoralisation,  it  affects  those 
who  are  immediately  conitected  with  and  dependent  upon  him. 
By  the  general  concurrence  of  opinion  of  every  civilised  and 
Christian  community,  there  are  few  sources  of  crime  and 
misery  to  society  equal  to  the  dram-shop,  where  intoxicating 
liquors,  in  small  quantities,  to  be  drunk  at  the  time,  are  sold 
indiscriminately  to  all  parties  applying.  The  statistics  of  every 
state  show  a  greater  amount  of  crime  and  misery  attributable 
to  the  use  of  ardent  spirits  obtained  at  these  retail  liquor 
saloons  than  to  any  other  source.  The  sale  of  such  liquors 
in  this  way  has  therefore  been,  at  all  times,  by  the  courts  of 
every  state,  considered  as  the  proper  subject  of  legislation.*'^ 

It  is  certainly  the  more  conservative  view  to  look  upon  the 
control  of  the  liquor  traffic  as  a  means  of  protecting  the  com- 
munity from  crime  and  the  financial  burdens  of  pauperism, 
hut  it  is  also  clear  that  the  police  power,  resting  upon  this 
incontestable  ground,  in  reality  is  turned  into  a  power  to 
protect  the  weak  individual  from  his  own  weakness,  into  a 
power  to  prevent  the  wasteful  expenditure  of  money  and  time, 
and  finally  into  a  power  to  impose  upon  the  minority  the 
sentiments  or  prejudices  of  the  majority  of  the  community,  as 
to  what  is  morally  right  and  good. 

The  manner  in  which  the  evils  of  drink  are  dealt  with  is 
characteristic  of  the  general  methods  of  the  police  power;  it 
addresses  itself  primarily  to  the  more  or  less  public  conditions 
incident  to  the  (»vil  a*n(l  which  encourage  and  increase  it,  and 
.seeks  to  diminish  intemperance  by  controlling  and  restraining 
these  conditions.  Hence  the  great  object  of  the  police  power 
is  the  control  of  the  traffic  in  liquor.  The  individual  act  of 
consumption— the  direct  cause  of  tht^  evil— is  taken  cognisance 
of  only  where  it  becomes  intoxication  or  alcoholism.^ 

1  Crowley  v.   Christensen,    137   U.  nisinjjr    the    habits    of   many   people 

8.  86,   1S90.  niul    the   rlemonilisation   incident    to 

-  The   history  and   present    opera-  the  administration  of  unenforceable 

tion     of    liquor    leg^islation     reveals  laws. 

also  very  clearly  the  practical  limi-  There  is  hardly  any  other  branch 

tatioDR  of  the  police  power;  the  fn-  of  law  in  which  there  has  been  so 

tility  of  extreme  measures  antago-  much  shifting  and  reversing  of  poli- 

13 
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§206.    Principal  points  of  legislation  and  polipy.— In  the 

matter  of  the  control  of  the  traflBc  we  should  distinguish  the 
policy  of  regulation  from  the  policy  of  prohibition.  Under 
both  policies  a  different  treatment  is  accorded  to  intoxicants 
according  to  whether  they  are  used  as  beverages  or  not.  Not 
unusually  a  stricter  policy  is  pursued  with  regard  to  spirituous 
or  distilled  liquors— brandy  and  whisky— than  with  regard  to 
malt  or  vinous  or  fermented  liquors. 

The  fundamental  differences  of  the  policy  of  I'egulation 
relate  to  the  question  of  individual  right  or  administrative 
discretion.  The  law  may  recognise  the  right  to  sell  liquor 
without  a  license,  or— which  is  not  very  different— require  a 
license  which  is  obtainable  as  a  matter  of  right  subject  to 
legally  defined  qualifications  or  conditions  to  be  complied  with 
by  the  applicant;  or  it  may  provide  for  licenses  to  be  issued 
as  a  matter  of  judicial  discretion;  or  it  may  absolutely  limit 
the  number  of  licenses  to  be  issued ;  or  it  may  leave  the  grant- 
ing or  withholding  of  licenses  to  the  free  discretion  of  those 
who  are  vested  with  the  requisite  authority. 

In  all  four  cases  alike  the  maimer  of  ecmducting  the  traffic 
may  be  subjected  to  restrictive  regulations.  These  regulations 
differ  according  to: 

1.  The  kind  or  quantity  of  liquor  sold ;  much  of  the  liquor 
lejrislatiou  applies  only  to  retail  dealinf^s  (from  erne  pint  in 
Maryland  to  ton  gallons  in  Missouri ;  s(M'  definition  of  *' traffick- 
ing'* in  §  2  of  the  New  York  Liciuor  Tax  Law)  ;  a  municipal 
charter  power  to  roo^ulate  the  sellinfr  of  liquor  has  been  inter- 
preted as  covering?  the  wholesale  tnKle.*^ 

2.  The  place  and  occasion  of  the  sale;  so  peddling  may  be 
prohibited;  sales  may  be  forbidden  in  groceries,  or  in  dry 
^oods  or  provision  stores,  etc.  ;^  restrictions  may  on  the  other 

cies.    All  forms  and  methods  of  gov-  j>rossiin»   is    not   as   efficient   as    the 

ernmental    power    have    been    tried,  slow  education  of  public  sentiment, 

and  hfive  as  a  rule  been  fcmnd  sue-  :ind    nothing   is    so    efficient   as    the 

<essful  in  the  inverse  order  of  their  supphinting    of    the    attractions    of 

ineisiveness.        Prohibition      is      the  drink  and  of  the  saloon  by  provi<l- 

least  efficient  policy;  restrictive  reg-  ing  other  sources  and   forms  of  ra- 

ulation  with  discretionary  powers  is  tional  pleasure. 

less  efficient  than  restrictive  regula-  ••  Dennehy  v.  Chicago,  120  111.  627, 

tion    without    discretionary    powers;  12  X.  E.  227;  MiHcr  v.  Ammon,  145 

governmental    regulation    is    not    as  I  J.  S.  421. 

efficient    as    social     pressure,     social  ^  New  York  Liquor  Tax  Law  §  22. 
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hand  be  relaxed  in  favor  of  clubs^^  or  where  liquor  is  served 
with  a  meal  in  a  hotel  or  a  restaurant.^ 

3.  The  place  of  consumption,  the  license  fee  being  generally 
lower  for  sales  of  liquor  not  to  be  drank  on  the  premises  where 
they  are  sold. 

The  regulations  relate  to : 

1.  The  place  of  sale,  the  location  being  made  dependent 
upon  the  consent  of  adjoining  owners,"^  or  being  forbidden  in 
the  neighborhood  of  institutions  serving  higher  interests,®  or 
being  altogether  forbidden  in  dwelling  houses ;®  elaborate  pro- 
vision being  also  made  under  some  laws  regarding  the 
arrangement  of  the  place.^^ 

2.  The  time  of  sale,  the  restrictions  relating  chiefljr  to  clos- 
mg  hours,  and  to  sales  on  Sundays  and  election  days. 

3.  The  persons  to  whom  the  liquor  is  sold,  restrictions  being 
found  in  probably  all  states  with  regard  to  sales  to  minors  and 
to  habitual  drunkards,^^  and  sometimes  also  to  paupers.^^ 

4.  Incidental  attractions,  as  rausic,^^  or  women  ;^^  and 

5.  Incidental  disabilities  and  burdens,  so  by  refusing  a 
cause  of  action  to  recover  the  purchase  price  of  liquor  soldj^*^ 
or  by  creating  special  liabilities.^® 

In  the  policy  of  prohibition  we  distinguish  absolute  prohibi- 
tion from  public  monopoly.  Either  policy  may  be  **  state 
wide"  or  local. 

In  the  matter  of  individual  consumption  the  laws  deal  spe- 
cially with  intoxication  and  with  habitual  intemperance. 

As  other  subjects  of  the  police  power,  so  the  control  of 
intoxicating  liquors  is  complicated  by  questions  arising  under 
the  federal  constitution:  the  rights  of  federal  citizenship,  the 
right  of  property,  and  the  freedom  of  commerce. 

REGULATION  OF  THE  LIQUOR  TRAFFIC.     §§  206-212. 

§  206.  Bight  to  sell  without  license  or  issue  of  license  as  a 
matter  of  right— Exclusion  of  administrative  discretion.^  7— 

»  See  §  456  infra.  n  See  §  226  infra. 

«New  York  Act,  §  31;  Mass.  Rev.  12  Mass.  Rev.  L.  ch.  100,  §  17. 

I.  ch.  100,  §  17 ;  Commw.  v.  Regan,  is  See  §  250  infra. 

182  Mass.  22,  64  N.  E.  407.  i*  See  §  703  infra. 

'  Mass.  Rev.  L.  ch.  100  §  15;  New  i5  New  York  Act,  §  32. 

York  Act,  §  17,  No.  8.  lo  Civil   Damage  Acts,   see   §   626 

8  New  York  Act,  §  24.  infra. 

»  Mass.  Rev.  L.  ch.  100,  §§  36,  37.  it  See,  also,  §  652. 

i<»See  §  52  supra. 
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The  essential  feature  of  this  system  of  regulation  is  that  it  ex- 
cludes all  administrative  discretion,  and  at  the  same  time 
recognises  it  as  a  principle  that  a  i)erson  may  engage  in  the 
traffic  in  intoxicating  licpiors.  It  does  not  exclude  restrictions 
lipon  the  method  of  carrying  on  the  business,  nor  even  restric- 
tions by  reason  of  i)ersonal  disqualification,  provided  that 
restrictions  are  clearly  defined  by  law  and  operate  equally 
without  individual  discrimination.  It  is  not  inconsistent  with 
this  system  to  require  a  license,  this  license  being  in  the  nature 
of  a  certificate  of  compliance  with  all  the  conditions  pre- 
scribed by  law,  and  being  obtainable  as  a  matter  of  right  uy)on 
proof  of  such  compliance. 

This  system  of  granting  licenses  as  a  matter  of  right  is  the 
one  embodied  in  the  Liquor  Tax  Law  of  New  York.***  The 
act  does  not  speak  of  a  license,  but  assesses  a  tax  upon  the 
business  of  trafScking  in  liquors,  upon  i)ayment  of  which  a 
liquor  tax  certificate  is  issued ;  the  certificate,  however,  is  not 
issued  to  every  one  paying  the  tax,  but  is  given  only  to  appli- 
cants giving  bonds,  showing  certain  consents,  and  making 
the  statements  required  by  law.'^  Specified  classes  of  per- 
sons may  not  be  granted  the  certificate;-"  upon  violation  of 
the  law  the  certificate  may  be  forfeited  and  no  other  certificate 
may  be  issued  for  a  specified  period  ;^^  and  the  trafficking  with- 
out a  certificate  may  be  enjoined  and  is  punishable.-^  In  all 
essential  respects  the  certificate  is  thereof  ore  a  license.^^ 

By  making  the  license  fee  or  tax  sufficiently  high,  even  the 
system  of  granting  licenses  as  a  matter  of  right  may  be  used 
as  a  means  of  restricting  the  licpior  traffic. 

The  system  of  licensing  whi<^h  excludes  discretion  appears 
to  be  regarded  with  growing  favor:  it  was  adopted  in  Ger- 
many by  the  Trade  ('ode  of  1809,-^  and  for  France  by  a  law  of 
July  ll]  1880. 

§  207.  Right  to  sell  subject  to  statutory  disqualifications 
and  conditions.  — The  recognition  of  a  general  right  to  engag(» 
in  the  li<|Uor  traffic  as  distinguished  from  a  right  dependent 
upon  the  exercise  of  administrative  discretion  in  each  case, 
is  not  inconsistent  with  (Mther  of  the  following  safeguards: 

iR  Act  March  23,  189fi,  Gen.  Laws,  21  Sec.  34. 

rh.  29.  ■^■^^or.  29,  34. 

i»Se<'.   17,   IS.  -■■■Si^o  §  37,  .supra. 

-'•'  Section  23.  -+  Scr.  33. 


J  208  LICENSIXC   SVSTKM8.  197 

1.  The  cxcliLsion  of  specified  classes  of  persons;  so  under 
the  law  of  New  York  persons  convicted  of  felony,  minors,  aliens 
and  non-residents,  foreijrn  corporations,  persons  who  under 
former  laws  had  their  licenses  revoked  and  persons  convicted 
of  a  violation  of  the  present  law  (these  are  disqualified  for  a 
period  of  five  years). ^^  Such  exclusion  operates  without  indi- 
\ndnal  discrimination. 

2.  The  requirement  of  a  bond  with  sureties  for  the  com- 
pliance with  statutory  regulations,— a  very  common  feature 
of  liquor  lejfislation. 

3.  The  requirement  of  the  consent  of  the  landlord  of  the 
premises  in  which  the  traflSc  is  to  be  carried  on:  this  is 
a  provision  in  the  interest  of  private  rights  only,  and  does 
not  give  the  person  whose  consent  is  required  a  licensing 
power. 2«  To  require  on  the  other  hand  the  consent  of  all  or  of 
the  majority  of  the  inhabitants  of  a  specified  district,  is  to 
make  the  liberty  to  engage  in  the  business  practically  de- 
pendent upon  a  discretionary  license,  the  power  to  license 
being  delegated  to  the  people  instead  of  being  vested  in 
administrative  authorities.  If  the  consent  of  a  majority  can 
overcome  the  dissent  of  a  minority,  the  consent  becomes  a 
public  function  and  trust,  and  may  therefore  not  be  made  the 
subject-matter  of  a  bargain  between  the  applicant  and  the 
required  number  of  owners.^' 

§208.  Requirement  of  a  license  to  be  issued  as  a  matter 
of  judicial  discretion.*-*— This  system,  which  is  not  inconsistent 
with  absolute  exclusion  for  stated  disqualifications,  is  the  one 
which  was  adopted  in  England  by  the  first  licensing  act,  of 
5  and  6  Edward  VI,  chapter  25,  and  is  embodied  in  the  present 
English  legislation,  which  provides  that  it  shall  be  lawful  for 
the  jastices  of  the  peace  assembled  at  the  general  annual 
licensing  meeting  for  the  county  to  grant  licenses  for  the  sale 
o{  liquor  **to  such  persons  as  they,  the  said  justices,  shall  in 
the  execution  of  the  powers  herein  contained  and  in  the 
exercise   of   their   discretion,   deem   fit   and    proper,  ^'^o     ^y^^ 

2r.  See.  23  of  Aet.  ■!«  See,  also,  §  651-655. 

2«  See,    however.    State    v.    Sinks,         -» 9    George    TV,    eh.    61,    See.    1, 
42  Ohio  St.  345.  1S28. 

'-'7  Doane  v.  Chicago  City  R.   Co., 
160  111.  22,  45  N.  E.  507. 
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judicial  character  of  the  discretion  is  secured  both  1 
requirement  of  hearing  applications,  so  that  where  an  a] 
tion  was  refused  without  hearing  in  pursuance  of  a  g 
resolution  to  grant  no  more  licenses,  mandamus  would 
h(*ar,  although  not  to  grant,^^  and  by  ])rovision  for 
from  a  refusal  to  grant  to  the  Quarter  Sessions. "^^  This  j 
of  discretionary  licenses  has  been  common  in  this  e< 
from  the  colonial  times^  and  is  even  now  found  in  the  rai 
of  .states.  The  statutes  say  that  **it  shall  be  lawful 
the  licensing  authorities  to  grant,  or  that  they  **may" 
licenses  often  adding  **to  suitable  persons,"  or  *'if  they 
the  applicant  a  fit  person,"  or  *'if  deemed  expedient"  < 
words,  or  that  they  may  refuse  the  license  if  they  dec 
applicant  unfit.  Words  of  discretion  are  also  used :  the 
may  grant  or  reject,  or  approve  or  disapprove,  **at 
discretion,"  **as  they  think  proper,"  etc. 

J5  209.  Judicial  control.— It  must  be  regarded  as 
established  that  this  discretion  is  judicial  in  its  cha: 
and  does  not  mean  arbitrary  j>ower.'*2  Statutes  often  p 
for  a  hearing  in  express  terms,  and  in  a  number  of  stal 
the  hearing  of  objections  and  remonstrances  as  well  as 
hearing  on  behalf  of  the  application.  Courts  have  repe 
refused  to  review  the  discretion  of  the  licensing  authoril 
this  WHS  nearly  always  done  on  the  theory  that  the  disc 
had  been  honestly  exercised.  Mandanms  will,  therefoi 
lit*  to  dictate  the  exercise  of  the  discretion  one  way  or  ar 
unless  it  appears  clearly  that  there  is  no  ground  for  ref 
or  that  the  ground  of  refusal  is  one  not  recognised  by  sta 
In  Virginia  it  had  been  held  that  the  disereticm  of  the  lie 
authority  could  not  be  reviewed  though  it  was  admitte* 
it  could  not  be  an  arbitrary  discretion  ;'^'^  thereupon  an  j 
was  given  by  statute  to  the  circuit  court.^^  Such  sta 
appeals  are  found  in  other  states,  and  the  appellate  cour 

^^  Reg.  V.  Walsall  Justices  3  C.  Ti.  stood  to  construe  the  municip 

R.  100.  nance  as  oxeludinjjf  discretion 

•^1  Sec.  27  of  Act.  34  Pollard 's   Appeal,    127   ! 

32  Schlaudecker    v.     Marshall,     72  507. 

Pa.   St.   200;    United   States   ex   rel.  35  Ex  parte  Yeager,  11  Gra 

Hoop  V.  Douglass,  19  D.  C.  09.  -  •  T.eiphton  v.  Maury,  76  V 

33Zanonc  v.  Mound  City.  103  111.  Allstock  v.  Page,  77  Va.  386. 
r)0'2.     This  case  mav  also   he  iiiidor- 
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exercises  its  own  (lis<'retioii  in  the  matter.'^"  Whore  there  is 
no  such  statutory  appeal  the  relation  of  the  courts  to  the 
discretion  of  the  licensing  authorities  is  based  upon  the  prin- 
ciple that  then*  must  be  a  hearinj<,  the  refusal  must  be  for 
a  legal  reason,  and  where  these  two  points  appear  the  court 
will  not  assume  to  discuss  the  correctness  of  the  result 
reaehed.'^^  In  Massachusetts  it  is  expressly  provided  that  noth- 
ing in  the  act  is  to  be  construed  as  compelling  the  gr.inting  of 
licenses/"^" 

§  210.  Considerations  guiding  discretion.— The  points  to 
be  taken  into  consideration  in  exercising  discretion  are  mainly 
three:  the  suitability  of  the  person,  the  suitability  of  the  place, 
and  the  number  of  places  in  relation  to  the  number  of  people 
and  their  reasonable  accommodation.  With  regard  to  place 
there  are  numerous  specific  restraining  provisions  in  the  stat- 
utes, which  however  ai;e  not  necessarily  exhaustive*.  With 
regard  to  numlxir  of  places,  it  has  been  held  in  England  that 
an  absolute  limitation  is  inconsistent  with  the  right  of  each 
individual  to  the  exercise  of  judicial  discretion  in  his  par- 
ticular case;^"  but  in  New  York  (under  the  law  before  189()), 
and  Pennsylvania,  excessive  number  is  a  good  ground  for 
refusal."*^  The  Pennsylvania  (Brooks)  law  of  18(S7  makes  the 
public  need  a  controlling  factor:  the  court  is  to  refuse  the 
license  whenever,  in  its  oi)inion.  it  is  not  nc^cessary  for  the 
accommodation  of  the  public  and  entertainment  of  the  traveler. 

The  suitability  of  the  person  is  an  element  of  consideration 
wherever  there  is  any  discretion,  and  in  theory  it  seems 
plausible  and  perhaps  indispensable  to  insist  upon  it.  Yet  the 
abuses  of  favoritism,  etc.,  inseparable  from  it,  deprive  even  this 
form  of  discretion  of  most  of  its  value.  The  requirement  of  a 
certificate  of  character  to  be  given  by  a  specified  number  of 
reputable  citizens  is  of  even  more  doubtful  utility,  and  was 
abandoned  in  England  in  1828  as  vexatious  and  unreliable. 
The  Supreme  Court  of  Michigan  has  gone  so  far  as  to  declare 
that  under  the  constitution  all  disciualifications  debarring  from 
the  right  to  engage  in  a  lawful  business  must  be  specific,  and 

^THopson's  Appeal,  65  Conn.  140.  ^»  People  ex  rel.  Hoy  v.  Mills,  91 
3«  Gross*  License,  161  Pa.  St.  344.  Ilun  144;  Re  Rauaenbnsch,  120  Pa. 
3«»Kev.  Laws,  vh.  100,  5  16.  St.  328. 

^^Reg.    V.   Walsall   Justieea,   3   (\ 
U  K,  100. 
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lli.it  the  charge  of  bad  character  is  so  vague  that  an  applicant 
eannot  meet  it,  thus  holding  the  requirement  of  good  charactt^r 
in  a  general  way  to  be  unconstitutional;^-  but  it  has  since 
receded  from  that  position,** '^  and  the  contrary  view  has  met 
with  the  approval  of  the  United  States  Supreme  Court.**^ 

§211.  Absolute  limitation  as  to  numbers.'*'— The  law  of 
Massachusetts  is  conspicuous  for  a  provision  by  which  the 
number  of  licenses  to  be  granted  is  restricted  to  a  definite  pro- 
portion of  the  population.-*"  Such  an  absolute  limitation  may  be 
looked  upon  as  giving  to  the  license  holders  a  monopoly,  but 
it  is  also  true  that  the  monopoly  is  merely  the  incidental  effect 
of  defining  by  a  fixed  and  comprehensive  rule  what  according 
to  the  legislative  judgment  is  a  reasonable  restriction  upon 
n  business  which,  carried  on  to  an  excessive  extent,  is  harmful 
to  the  community.  Such  a  monopoly  is  a  legitimate  form  of 
police  restraint,  if  the  principle. of  equality  in  the  selection  of 
the  licensees  is  not  violated.  It  must  be  admitted  that  it  is  not 
easily  reconcilable  with  the  constitutional  provision  that  no 
privilege  shall  be  granted  which  shall  not  on  the  same  terms 
be  open  to  all  others,  and  it  was  on  this  ground  held  inadmis- 
sible* in  Arkansas.^"  While  not  absolutely  inconsistent  with 
the  j)olicy  of  granting  licenses  as  a  matter  of  right,  yet  the 
limitation  of  numbers  is  not  easily  administered  under  such  a 
j)()licy,  and  therefore  not  in  practice  found  in  connection  with 
it.  High  license  fees  are  generally  relied  upon  to  keep  the 
number  of  places  within  reasonable  limits. 

S  212.  The  right  to  sell  depending  upon  uncontrolled  dis- 
cretion.^^—A  i)ow(»r  of  uncontrolled  and  arbitrary  discretion 
in  the  granting  or  withholding  of  licenses  differs  from  a  power 
of  prohibition  in  this,  that  th(*  former  is  administrative,  the 
latter  legislative.  In  case  of  prohibition  the  authority  to 
which  th(»  matter  is  committed  determines  that  no  licenses 
shall  be  granted  to  anybody;  no  particular  reasons  are  or 
cjin  be  iriven  in  such  a  cnse,  which  represents  an  exercise  of 

*-  Rohison  v.  Minor,  (is  Mich.  549.  outsido    of    Boston,    one    to    500    in 

IsShorlock    v.    Stuart,    OH     Mich.  Uoston ;   Rov.  Laws,  oh.  100,  Sec.  13. 

\9'X  iM  L.  R.  A.  580.  ^- Ex    parto    I^vy,    43    Ark.    42; 

**  Crowloy   v.   (^hristonsen,   137   I^.  l^ooio  v.  Brown,  167  Mass.  290.    See 

S.  SO.  §  672,  infra. 

«'Soo,  also,  §  672.  *^See,  also,  §  654,  655. 

4"  Ono  lioonso  to  1,000  inhabitants 
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legislative  judgment  upon  a  general  question  of  policy.  Power 
of  uncontrolled  discretion  would  mean  that  the  licensinj^ 
authority  might  grant  a  license  to  A,  and  withhold  it  from  B, 
without  any  reason  for  the  discrimination.  Such  a  power  is 
not,  and  on  sound  constitutional  principles  cannot  be,  vested 
in  administrative  authorities.^-* 

But  it  is  regarded  as  in  accordance  with  the  principles  of 
popular  government,  that  the  people  themselves  may  judge 
in  each  case  whether  a  license  should  be  granted  or  not. 
Necessarily  the  reasons  or  motives  guiding  the  action  or  deter- 
mination of  a  considerable  number  of  people,  whether  ex- 
pressed by  ballot  or  by  petition,  consent  or  remoystrance,  are 
legally  uncontrollable,  and  such  popular  decisicm  therefore* 
represents  a  form  of  absolutely  free  discretion.  The  law  may 
re(iuire  a  positive  expression  of  opinion  in  favor  of  each 
license,  or  it  may  be  satisfied  with  giving  a  right  to  veto  by 
remonstrance,^'*  the  former  being  of  course  the  mon^  stringent 
provision.  The  power  of  decision  usually  rests  with  the 
inhabitants  of  a  smaller  district  than  a  county:  a  town,  or 
election  precinct,  or  the  neighborhood  of  a  church  or 
school,  or  a  district  within  a  si)i*cit1(Ml  radius  from  tln' 
proposed  house,  or  a  block  or  square.-'''^  Where  the  dis- 
trict is  very  small  unanimous  consent  may  be  recpiired.  This 
conies  then  very  close  to  th(»  provision  for  th<'  consent  of 
adjacent  property  owners.  In  one  form  or  other  the  right 
to  a  license  is  thus  made  to  depend  upon  the  will  of  private* 
citizens  by  the  statutes  of  a  considerable  number  of  states,-"'- 
and  undoubtedly  under  local  regulations  in  many  counties, 
towns  or  cities  in  other  states.  The  constitutionality  of  this 
method  of  licensing  has  been  sustained .'^'^ 

PRUHIBJTIOX.     §§  213-217.54 

§  213.  Constitutionality.  — The  name  *' prohibition''  explains 
the  principle  of  this  legislative  policy.  It  aims  at  the  entire 
suppression  of  the  traffic  in  intoxicating  beverages,  either  be- 
cause even  moderate  consumption  is  regarded  as  an  evil,  or 

•»*»  S  651-655,  infra.  :«na,  Illinois,  Kentucky,   Mis8issij)pi, 

so  Indiana  Nicholson  Act  of  1895.      Missouri,  Orejjon,  Rhode  Island. 
'•1  HarriHon  v.  Peofilo  ex  nO.  Rfx-t-         '-('niwloy   v.   Christciisen,    187    T. 
t<»r,  195  III.  46<),  63  X.  K.  191.  S.  Mi;  Swift  v.  Peoi)Ie  vx  rrl.   Ft'iris 

'••i  -Arkansas.    Florida,    Iowa,    Iiidi-      Wheel  Co.,  Ki'J  111.  534.  44  N.  K.  52s. 

•"*  See,  also.  §  538-542,  564. 
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because  it  is  believed  that  any  method  of  regulation  is  inade- 
quate to  prevent  excess  and  abuse.  The  constitutionality  of 
I)rohibition  is  firmly  established.^^  The  one  decision  in  which 
it  was  squarely  denied^®  has  since  been  ignored  by  the  court 
which  rendered  it.  In  sanctioning  prohibition,  the  courts  do 
not  necessarily  accept  the  view  that  all  use  of  intoxicants  is 
wrongful,  but  simply  apply  the  principle  that  a  business  which 
ministers  merely  to  the  gratification  of  pleasure,  and  does 
not  serve  any  valuable  social  or  economic  end,  may  be  suj)- 
pressed,  if  attended  with  evil  to  the  community. 

§  214.  State  wide  prohibition.— There  are  sixteen  states 
which  either  at  some  time  have  had,  or  which  now  have,  pro- 
hibitory legislation  covering  the  entire  state. 

The  periods  of  prohibition  in  those  states  in  which  it  has 
disappeared  are  as  follows: 

Connecticut,  1853  to  1872.  Sustained,  State  v.  Wheeler, 
25  Conn.  21)0,  1856. 

Delaware,  1855-1857.  Upheld  as  constitutioiiHl  in  State  v. 
Allmond,  2  Houst.  612,  1856. 

Illinois,  1851-1853.  Upheld  as  (constitutional,  Jones  v.  Peo- 
ple, 14  III.  196,  1852. 

Indiana,  1855-1858.  Declared  unconstitutional  in  Heebe  v. 
State,  6  Ind.  501,  1855. 

Iowa,  partial  from  1851-1884;  total  from  1884-1894.  Upheld 
in  Santo  v.  State,  2  Iowa,  165,  1855. 

.Massachusetts,  1838-1840,  1«52-18()8,  1869-1875,  upheld  (^)m. 
v.  Kendall,  12  Cush.  414,  1853. 

Michigan,  1855-1858.  Upheld  in  Statr  v.  Ilawley,  3  Mich. 
330,  1854,  juul  State  v.  (iallagher,  4  Mich.  244,  1856. 

Nebraska,  1855-1858. 

New  Hampshire,  1855-1903. 

New  York,  1855.  Declared  unconstitutional  on  account  of 
particular  j)n)visi(ms.  Wynohamer  v.  People,  13  N.  Y.  378,  185(5. 

Rhode  Island,  1852-1863,  1874-1875,  1886-1889.  Upheld  in 
Slate  V.  Paul,  5  R.  I.  185,  1858. 

South  Dakota,  1889-1896. 

Vermont,  1850-1903.  Upheld  in  l^incoln  v.  Smith.  27  Vt.  328, 
1S.V>. 

•-•  Mii^rl^.r    V.    Kjuisms,     TJ.'l    V.    S.  ■•"  IVcIk'  v.  Stato,  (i   fuel.  501. 

(ilia. 
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Of  these  states  two,  Rhode  Island"*^  and  South  Dakota,^^  had 
the  principle  embodied  in  constitutional  provisions  which  were 
afterwards  repealed.  In  Iowa  a  constitutional  amendment 
was  adopted  by  popular  vote  in  1882,  but  the  adoption  of  the 
amendment  was  declared  void  on  ac(?ount  of  an  irregrularity  in 
the  proceedings  in  the  legislature  prior  to  its  submission  to 
the  popular  vote.^'* 

Prohibition  prevails  at  present  in  the  followhig  states: 

Maine,  since  1846.  The  famous  ** Maine  Law''  was  enacted 
1851.  Sustained  in  State  v.  Gurney,  37  Me.  156,  58  Ain,  Dec. 
782,  1853.  There  was  a  period  of  license  from  1856  to  1858. 
In  1884  prohibition  was  embodied  in  a  constitutional  amend- 
ment. 

Kansas,  since  1880,  when  the  following  constitutional 
amendment  was  adopted:  ''The  manufacture  and  sale  of  in- 
toxicating licjuors  shall  bo  forever  prohibited  in  this  state, 
except  for  iiKMlieinal,  scientific  and   mechanical  purposes."*''* 

North  Dakota,  since  the  adoption  of  the  first  constitution  of 
1889,  which  contains  a  j)roliibitory  clause. 

§  215.  Scope  of  prohibition.— The  constitutional  provisions 
of  Kansas  and  North  Dakota  cover  all  intoxicating  beverages; 
that  of  .Maine  allows  legislative  oxc(»ptions  in  favor  of  cider, 
and  the  law  in  Maine  permits  the  sale  of  cider  by  the  manu- 
facturer. It  may  also  Ix^  noted  that  Maine  added  wine  and 
beer  to  the  prohibited  list  only  in  1872.  Iowa  did  not  reach 
thoroughgoing  prohibition  until  1884.  At  first  only  dramshops 
and  retailing  by  the  glass  were  prohibited  ;"^  the  prohibitory 
law  of  1855  exc(»pted  wholesale  d(»aling  in  domestic  wine  and 
eider;  in  1856  the  manufaetur(»  of  eider,  win(\  ale  and  beer 
was  authoris(Hl,  and  in  1858  intoxicating  licjuor  was  defined 
so  as  to  exempt  beer  {ind  native  wine.  In  a  number  of  laws 
an  exception  is  found  in  favor  of  native  wine  or  cider.  This 
discrimination  is  in  conflict  with  the  commerce  clause  of  the 
federal  constitution  and  with  the  provisions  of  the  Wilson 
Act  of  1890,  and  is  therefore  invalid.®- 

New  Hampshire,  while  it  was  a  prohibition  state,  forbade 
only  sale  and  allowed  manufacture.  None  of  the  present  pro- 
hibition states  discriminates  between  wholesale  and  n^tail  sales. 

-•MSSCMson.  «•"  rroliihitory    Ann';i<lnnMit    Cases, 

•'•"*  I^M)-1MM).  iM    K:i!i.   7n().    Iss'J. 

•-•••  Km-Iilrr   jMi.i  I.;iii^r<'    v.    Hill,    <)0  'i  l^r.n. 

lowii,  3-ia,    ISS.'J.  <.-'S^.,.  :,s  In  ihis  S  -0-. 
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Kentucky  excludes  manufacturers  and  wholesalers  from  the 
prohibition  by  local  option.  Whether  in  any  state  local  option 
for  *' license"  or  **no  license"  affects  wholesale  dealers,  must 
depend  upon  the  status  of  the  wholesale  trade  under  the  liquor 
lejrislation  of  the  state.  In  Illinois  the  local  power  of  prohibi- 
tion extends  to  wholesale  traffic.®^ 

None  of  the  prohibition  laws  undertakes  to  control  private 
possession  and  consumption,  and  while  ** giving  away"  may  be 
prohibited  equally  with  selling  (in  order  to  prevent  evasions), 
Vermont  provides  expressly  that  the  words  *'give  away"  do 
not  apply  to  the  giving  away  of  liquor  by  a  person  in  his  own 
private  dwelling,  unless  given  to  a  minor  other  than  a  member 
of  his  own  private  family  or  to  a  habitual  drunkard,  or  unless 
such  dwelling  becomes  a  place  of  public  resort.* 

§  216.  Local  power  of  prohibition.— The  policy  of  local 
power  of  prohibition  indicates  the  sentiment  of  the  legislature 
that  the  suppression  of  the  liquor  traffic  is  a  legitimate  method 
of  dealing  with  it,  and  that  the  legislature  is  not  on  principle 
opposed  to  it.  The  question  is  left  to  be  settled  by  the  people 
of  a  local  district  for  that  district.' 

In  some  states  we  find  special  local  acts  passed  by  the  legis- 
lature, establishing  prohibition  in  some  locality.^  Practically 
this  is  not  very  different  from  a  local  power  of  prohibition, 
since  such  local  acts  are  not  apt  to  be  imposed  upon  the  locality 
against  its  will. 

In  a  number  of  states  the  powers  of  legislation  vested  in 
local  authorities  extend  to  the  suppression  of  the  liquor  traffic. 
Thus  in  Illinois  the  city  council  of  every  city  has  power  to 
license,  regulate  and  prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed  or  fermented  liquors;^  and 
in  California  the  provision  of  the  constitution  that  **any  county, 
city,  town  or  township  may  make  and  enforce  within  its  limits 
all  such  local  poliee,  sanitary  and  other  regulations  as  are  not  in 
conflict  with  general  laws,''^  has  been  held  to  place  dramshops 
and  bar  rooms  entirely  within  local  control,  even  to  the  extent 
of  ])rohibition.'» 

«a  Dennehy    v.    Chica>ro,     120    III.  *  Act  XI,  Sec.  11. 

623.  &  Ex  parte  Campbell,  74  Cal.  20. 

1  Statutes  1894,  §  4462.   See  §  4r)4,  Jn  Alabama  a  power  to  restrain  has 

infra.  l»ceii    held    to    be    a    power    to    pro- 

-  So  ill   Alabama.  hibit.      [ntendant,   &e.,   of  Town   of 

•tCMty  Act   V,  See.   1.  No.  M\.  Maridu  v.  ChaiuUer,  (5  Ala.  899. 
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§  217.  Local  option.— Tlie  most  common  form  of  local  power 
of  prohibition  is  that  of  local  option,  which  is  found  in  about 
half  of  the  states  of  the  Union.  Legislative  provision  is  made 
for  the  expression  by  vote  of  the  wishes  of  the  people  (of  the 
county,  or  of  a  town),  whether  licenses  are  to  be  granted  or  not, 
such  vote  to  be  repeated  periodically  or  upon  the  petition  of 
voters. 

In  a  number  of  earlier  cases  the  principle  of  local  option  was 
declared  unconstitutional  as  an  undue  delegation  of  legisla- 
tive power  by  the  legislature  to  the  people."  It  is  not  within 
the  scope  of  this  treatise  to  discuss  the  validity  of  processes 
of  legislation,  but  it  seems  elear  that  where  the  local  power 
does  not  merely  consist  in  the  ratification  of  some  legislative 
measure  which  is  then  withdrawn  from  local  control  and  can 
be  altered  only  by  another  exercise  of  state  legislative  power, 
but  is  continuing  so  that  the  people  of  the  district  can  both 
adopt  and  afterward  repeal,  or  adopt  at  any  time,"— that  then 
the  delegation  is  undistinguishable  from  the  immemorial  grant 
of  local  powers  of  government.  The  validity  of  local  option 
is  now  generally  rec^ognised ;  and  even  in  the  states  in  which 
it  was  formerly  held  unconstitutional,  the  position  of  the  courts 
has  been  reversed  or  materially  modified.**  In  Texas  th<^  con- 
stitution directs  the» legislature  to  provide  for  local  option.'** 

PUBLIC   MONOPOLY.      §§218-219.10 

§  218.  South  Carolina  Dispensary  Law.— The  exchisive 
reservation  to  persons  duly  appointed  and  acting  under  official 
authority,  of  the  right  to  sell  liquor,  was  a  feature  of  the  Maine 
Prohibition  law  of  1851,  and  was  applied  to  sales  for  medicinal 
and  mechanical  purposes.  It  was  followed  in  other  states  and 
sustained  judicially.'^     The  extension  of  the  policy  to  the  sale 

« Riee    v.     FoBter,    4     Harrington  Groesch  v.  State,  42  Ind.  547 ;  State 

(r>el.)     479;     Parker     v.     Common-  ex  rel.  Witter  v.  Forkner,  94  Iowa, 

wealth,    6    Pa.    St.    507 ;    Ex    parte  1  j  Gordon  v.  State,  46  Ohio  St.  607, 

Wall,      48      Cal.      279;      Maize     v.  «  L.  R.  A.  749;  State  v.  Judge  of 

State,  4  Ind.  342;  Geebrick  v.  State,  Circuit  Court,  50  N.  J.  L.  585,  1  L. 

5    Iowa  491,   declaring   local   option  R.  A.  86;   Feek  v.  Township  Board 

law  of  1857  unconstitutional.  of  Bloomingdale,   82   Mich.   393,   10 

7  Such     was    the    nature    of    the  U  K.  A.  69. 

delegation  in  State  v.  Weir,  33  Iowa  »  Art.  XVf,  Sec.  20. 

134,  held  nnronstitutional.  »'>See,  also,  §  (566.  667. 

«Ii<)eke*8  Appeal,  72  Pa.  St.  491;  n  State  v.  Brennan's  Liquors,  25 
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of  liquor  for  consumption  as  a  beverage  was  first  undertaken 
in  this  country  by  a  local  statute  enacted  for  the  city  of  Athens 
in  Georgia.  Governor  Tillman  of  South  Carolina  in  his  annual 
message  to  the  legislature  in  1892  called  attention  to  this  law. 
A  bill  embodying  the  principle  was  passed  for  South  Carolina 
on  December  24th  of  that  year,  to  go  into  effect  July  1, 1893.  It 
has  become  known  as  the  South  Carolina  Dispensary  Law,  and 
having  been  amended  in  important  particulars  from  time  to 
time,  in  part  to  meet  constitutional  objections,  is  in  force  at  the 
present  time.  In  1898  the  system  was  adopted  in  South  Dakota 
by  constitutional  amendment.  In  1899  Alabama  authorised  the 
establishment  of  local  dispensaries. 

A  brief  analysis  of  the  South  Carolina  law  will  explain  the 
system.  The  dispensary  system  applies  to  all  li(|uor  contain- 
ing alcohol  and  used  as  a  beverage.^ ^  All  manufacturers  and 
distillers  must  obtain  a  license,  exeept  that  any  one  may  make 
wine  for  his  own  use  from  grapes  or  other  fruit.'**  Manufac 
turers  and  distillers  may  sell  to  no  one  in  the  stati*  except  to 
the  state  eonimissioiu*r.' *  who  may  also  contract  for  supplies 
with  responsible  grape  growers  in  the  state.' '"^  The  state  com- 
missioner furnishes  li(|uor  to  county  dispensers'**  who  are 
appointed,  salaried  and  under  oath,  and  who  are  themselves 
not  addicted  to  the  use  of  intoxicating  liquors.  They  may 
not  buy  from  any  one  but  the  state  commissioner.'^  No  dis- 
l)ensary  can  be  established  in  any  township  without  the  ap- 
proval of  a  majority  of  the  township  voters.'^  The  state 
commissioner  furnishes  the  liquor  in  packages  containing  from 
one-half  pint  to  five  gallons,  to  which  his  certificate  is  at- 
tached.'-* The  disi)enser  may  sell  only  in  these  packages  and 
they  must  not  be  broken  by  the  i)urehaser  on  the  premises 
where  they  are  sold. 2"  No  sales  are  made  except  on  written 
and  signed  re(iuests,  showing  for  whose  use  the  liquor  is 
wanted,  and  provision  is  made  against  selling  to  minors  and 
persons  addicted  to  the  excessive  use  of  intoxicating  liquors.^* 

Except  as  provided   in  the  act  the  manufacture,  sale,  ex- 


Conn.    278;    contra,   Boebe    v.    State. 

»«Scc.  3. 

(i  Ind.  501,  \vbi('li  is,  liowovcr,  prob- 

»7  Spc.  14. 

::bly  no  loiipT  juitliority. 

l-^Sor.  8. 

i-'Soc.    1. 

j'»Sor.  :^.  O. 

1-  Src.  If). 

>•'•  Sec.  f). 

14  Soc.  IT). 

-1  Sec.  11. 

I-'  Soc.  2:\. 
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change,  and  transportation  of  alcoholic  liquor  for  any  purpose 
is  forbidden  in  the  state.22 

The  act  of  1892  was  remodeled  in  1893,  the  main  principle 
of  the  statute  being  preserved.  In  April,  1894,  the  Su[)reuie 
Court  of  the  state  (one  of  the  judges  dissenting)  declared  the 
law  to  be  unconstitutional  upon  the  broad  ground  that  the 
state  could  not  in  the  exercise  of  its  police  power  engage  in  a 
commercial  enterprise.-'*^ 

For  a  time,  therefore,  the  dispensaries  were  closed.  A  change 
in  the  Supreme  Court  was,  however,  shortly  expected,  and 
the  governor  declared  that  since  the  court  had  passed  only  on 
the  act  of  1892,  and  not  upon  the  act  of  1893,  the  latter  was  in 
effect  and  would  be  enforced.  In  place  of  tho  retiring  judge* 
the  legislature  elected  one  know^n  to  be  in  sympathy  with  the 
law.  The  act  of  1893  came  before  the  newly  constituted  court 
and  was  declared  (M)iistitutional,  against  the  dissent  of  tlic 
judge  who  in  the  earlier  ease  had  i)ronoun(MMl  against  the  val- 
idity of  the  law  of  1892.  The  court  held  that  it  was  not  within 
the  power  of  the  state  to  engage  in  ordinary  eomniercial  en- 
terprises; but  that  liijuor  was  not  on  the  sanu^  footing  with 
other  commercial  commodities,  and  being  an  article  dangerous 
to  the  community,  the  assumption  of  the  traffic  by  the  stat<' 
was  simply  a  form  of  controlling  the  danger,  as  legitimate,  if 
deemed  expedient  by  the  legislature,  as  regulation  or  prohibi- 
tion. With  regard,  at  least,  to  an  article  dangerous  to  th<» 
morals,  good  order,  health,  or  safety  of  the  people,  a  stato 
monopoly  is  thus  declared  a  proper  instrument  of  the  police* 
power.  2^ 

A  coimty  monopoly  has  since  been  upheld  in  Georgia. ^^ 

§219.  Grotenburg  system.— It  is  only  another  form  of 
monopoly,  if  the  state  instead  of  assuming  the  liciuor  traffic 
or  delegating  it  t«"  its  administrative  subdiyisions,  entrusts  it 
to  a  private  corporation,  to  which  it  grants  an  exclusive  fran- 
chise. Provided  that  the  terms  of  the  franchise  show  that 
the  purpose  of  the  monopoly  is  more  efficient  restriction  and 
control,  it  would  fall  within  the  principle  of  the  Slaughter 

-- St»i-.  1,  l.'j.  -estate   ex    ivl.    Ocor^c   v.    Aikop. 

•-•t  .NM'iilIdugh   V.  Hrowii,  41    S.  (\      li'  S.  ('.  'Jl'l',  ISIM;  2f)  L.  R.  A.  .'M.'. 

L'UO,  'S,\  L.  K.  A.  410.  -••  IMiiinl)  v.  Christie,  KKJ  dn.  (»S6, 

4::  L.  K.  A.  181. 
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House  Cases,2**  and  not  be  obnoxious  to  the  federal  constitu- 
tion. Under  the  provisions  of  many  state  constitutions,  for- 
bidding the  grant  of  special  or  exclusive  privileges  to  corpora- 
tions, this  form  of  monopoly  would  be  impossible.  The  so- 
called  Gotenburg  system  existing  in  a  number  of  Swedish  cities, 
embodies  this  form  of  control,  committing  the  whole  of  the 
liquor  traffic  to  a  company  which  pays  all  the  net  profits  into 
the  city  treasury  and  is  subject  to  strict  regulations  in  the 
conduct  of  its  business. 

There  would  be  no  constitutional  objection  to  a  system  au- 
thorising the  formation  of  corporations  under  general  law, 
subject  to  similar  restrictions  as  to  profits  and  conduct  of  busi- 
ness, and  confining  the  liquor  traffic  to  such  corporations  ex- 
clusively. The  principle  of  the  organisation  of  such  corpora- 
tions would  be  the  same  as  that  adopted  by  recent  statutes  for 
pawTiers'  societies.-"  The  principle  of  c#nfining  the  liquor 
business  to  licensed  corporations  would  find  support  in  judicial 
decisions  upholding  similar  legislation  with  regard  to  the  busi- 
ness of  banking^**  and  insurance.^^ 

LIQl'OK  NOT  rSKD  AS  A  HKVKKAGK.     §§220.224. 

S  220.  Subject  to  control.— Alcoholic  li(|n()r  is  the  subject  of 
restrictive  legislation  in  conse((uence  of  the  harmful  effects  of 
its  consumption  as  a  beverage.  Where  it  is  not  intended  to  be 
used  for  drink,  dift'erent  rules  become  applicable. 

The  principal  uses,  to  which  alcoholic  li(|uor  not  intended 
for  beverage  may  be  put,  are:  in  th(»  mechanic  arts  and  chem- 
ical industries,  in  which  pure  alcohol  is  variously  and  exten- 
sively employed ;  and  for  medicinal  purposes.  Wine  is  also 
used  for  sacramental  purposes,  and  alcoholic  liquors  enter  into 
the  preparation  of  preserves  and  condiments. 

Liquor  legislation  is  nowii(»re  entirely  confined  to  beverages. 
Upon  well  recognised  principles,  the  danger  and  probability 
that  the  unrestricted  freedom  of  legitimate  employm(»nt  may 
be  abused  to  evade  the  laws  made  to  restrain  the  use  of  liquor 
as  a  beverage,  justifies  regulation  even  where  there  is  bona  fide 

20  16  Wall.  36,   1872.  nmtra,  St.itc  v.  Scoiijral,  3  S.  D.  .5.5, 

27  111.  Act,  Mch.  29,  1899;   irunl's  I.',  !..  K.  A.  477. 

Kcv.  Stat.  v\\i\]K   32,   \<>.   176  hv<\.  -•'•' ('(»iiiiiioM\vr}iltli  v.  Vroomaii,  164 

-'^Stnto  ox   rol.   (icxMlsill   v.   Wo.mI-  1»:,.  ■;o6,  Jo  L.  K.  A.  250. 
"'JiiiHo,  1  X.  I).  246,  11  L.  K.  A.  420; 
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intention  of  iisinj?  Xho  article  legitimately.  The  policy  of  the 
Liw  in  sueh  a  case  is  prevention  of  evasion  rather  tlum  restraint 
for  its  own  sake. 

§  221.  Liquor  unsuitable  for  drink.— Where""  alcoholic  liquor 
4^xists  in  a  form  in  which  it  is  not  commonly  used,  and  is  not 
iittraetive  as  a  beverage,  it  should  be  held  not  to  be  within  the 
restrictive  or  prohibitory  legislation.  So  it  was  said  in  Iowa, 
**so  long  as  the  liquors  retain  their  character  as  intoxicating 
liquors  capable  of  being  used  as  a  beverage,  notwithstanding 
other  ingredients  may  have  been  mixed  therewith,  they  fall 
under  the  ban  of  the  law ;  but  where  they  are  so  compounded 
with  other  substances  as  to  lose  the  distinctive  character  of 
intoxicating  liquors,  and  are  no  longer  desirable  for  use  as  a 
stimulating  beverage,  and  are  in  fact  medicine,  then  their  sale 
is  not  prohibited.''-^'*  And  in  Massachusetts:  **In  order  to  de- 
t<»rmine  whether  the  statute  applies  to  a  sale  the  true  test  is 
to  inquire  whether  the  article  sold  is,  in  reality,  an  intoxicating 
liquor;  if  it  is,  the  sale  is  illegal  although  it  is  sold  to  be  used 
as  a  medicine,  or  it  is  attempted  to  disguise  it  under  the  name 
of  a  medicine,  or  it  is  a  mixture  of  liquor  and  other  ingredi- 
ents. But  if  the  article  sold  cannot  be  used  as  an  intoxicating 
drink  it  is  not  within  the  prohibition  of  the  statute,  although 
it  contains  as  one  of  its  injrredients  some  spirituous  liquor. ^'^^ 

The  sale  of  pure  alcohol  is  sometimes  in  express  terms  ex- 
empted from  the  provisions  of  the  liquor  laws,  where  it  is 
intended  to  be  used  for  medicinal,  mechanical  or  chemical  pur- 
])oses;32  in  some  states  the  right  to  make  such  sale  is  confined 
to  druggists  ;'^3  but  where,  as  in  most  states,  no  express  pro- 
vision is  to  be  found  it  seems  reasonable  to  regard  pure  alcohol 
as  not  within  the  statute,  unless  knowingly  sold  as  drink.^^ 
It  was  held  in  West  Virginia  by  a  divided  court  that  the  sale 
of  essence  of  cinnamon  for  cooking  purposes,  which,  however, 
was  drunk,  made  the  seller  liable.^*'  In  Virginia  by  statute 
the  sale  of  fruits  preserved  in  spirits  requires  a  license ;  whether 
11  preparation  of  that  kind  is  spirituous  liquor  or  not,  may  be  a 

••««  State  V.  Laflfer,  38  Jowa,  422.  •"•*  Lcmly  v.  State,  69   Miss.  628; 

■II  Commonwealth  v.  Ramsdoll,  130  State  v.  Martin,  34  Ark.  340;  Winn 

Mass.  68.  V.  State,  43  Ark.  151. 

-2  New    York    Liquor    Tax    Law,         -^  State   v.    Muncey,    28    W.    Va. 

S«?.  11.  494;  see,  also,  Carl  v.  State,  87  Ala, 

53  Georgia,  1884,  No.  182,  Sec*.  8.  17,  4  L.  R.  A.  380. 
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<|uesti()ii  ol'  fact;'*"  if  put  in  ^^oocl  laith,  it  would  seeiu,  that 
upon  jriMUTal  principles  of  interpretation  it  should  be  exempt 
from  the  operation  of  the  statutory  restraint. 

§  222.  Liquor  suitable  but  not  intended  as  a  beverage.^' — 
Under  the  system  of  restrictive  regulation  of  the  liquor  traffic. 

—  The  inclusion  in  the  regulative  system,  of  liquors  intended 
for  medicinal  purposes,  is  justified  ])y  the  consideration  that 
without  it  *'the  effort  to  restrain  at  all  the  use  of  intoxicants 
would  be  rendered  entirely  futile. ''^^  The  common  method 
of  regulation  is  to  give  the  exclusive  right  of  sale  for  such 
purposes  to  druggists,  physicians  or  other  licensees,  exclud- 
ing sometimes  keepers  of  hotels  and  eating  houses,  and  to 
provide  that  such  liquor  must  not  be  drunk  upon  the  premises 
where  it  is  sold.  The  same  reasons  that  justify  the  restriction 
of  the  sale  of  the  beverage,  justify  precautions  of  a  similar 
nature  against  th(»  abuse  of  the  sale  of  the  useful  article.  The 
general  principle  has  been  sustained  in  the  states,-****  and  by  the 
Tnited  States  Supreme  Court.^*'  Sales  l>y  druggists  are  com- 
uKudy  relieved  from  some  of  tlie  restrictions  upon  the  sale  of 
intoxicants,  especially  as  to  time  of  sale  and  as  to  location  of 
place,  and  license  fees  are  greatly  reduced  or  nominal  ;"•*  on  the 
other  hand  druggists  may  be  required  to  keep  a  record  of  their 
sales  and  may  even  be  forbidden  to  sell  without  a  physician's 
prescription.^^ 

S  223.  The  same;  under  the  sjrstem  of  prohibition.— All  pro- 
hibitory laws  make  an  exception  in  favor  of  sales  for  medical 
l>urposes.  This  is  not  a  legislative  indulgence  but  a  constitu- 
tional necessity,  since  the  state  could  not  validly  prohibit  the 
use  of  valuable  curative  agencies  on  account  of  a  remote  pos- 
sibility of  abuse.  **The  powa^r  of  the  legislature  to  prohibit  the 
l)rescription  and  sale  of  lic^uor  to  be  used  as  medicine  does  not 

•5«R.vall    V.    State,    78    Ala.    410,  ^i  Chicago   Rev.    Code,    1897,   See. 

lield   to  be;   Rabe  v.  State,   39  Ark.  2511;   Mass.  Rev.  Laws,  eh.  100  See. 

L'04,  liold  not  to  be.  19;    New    York    Liquor    Tax    Law, 

-"See,  also,  §  152-154.  §    11,    snbd.    3;    the    exemption    ot* 

•'■^  Commouwealth    v.    Fowler,    96  dnigpists    from    license   fees   is    not 

Ky.  !()(),  :\'A  L.  R.  A.  S39.  unconstitutional  discrimination.    De- 

■*•  Wrijiht  V.   People,  101    111.  12(3;  nioville   v.    Davidson    Co.,    87    Tenn. 

S.'.rrls  V.  Commonwealth.  S3  Ky.  327.  21-4.  in  S.  W.  3.13. 

^•'(Iray  v.  Connecticut,   159  U.  S.  ^- Xcw     York    Liquor    Tax    Law, 

74.  §  11,  31. 
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exist,  aiui  its  cxcivisr  would  bt'  us  purely  arbitrary  as  the  pro- 
hibition of  its  sale  lor  reli«i:ious  purposes/ '^•'^ 

In  the  prohibition  states  of  New  England  we  find  state  com- 
missioners who  furnish  the  liquor  to  loeal  official  and  salaried 
agents  who  sell  for  jmblie  aeeount.  There  is  in  other  words  a 
public  monopoly  of  the  same  eliaraeter  as  was  later  on  adopted 
for  ]i(|uors  as  beverajri's  by  the  South  Carolina  dispensary 
system. 

In  Kai:.;as,  and  in  local  option  districts  in  other  states,  the 
right  to  sell  is  reserved  to  licensed  druggists,  much  as  under 
thi*    y  :tem  of  restrictive  regulation. 

Vv'here  adequate  provision  exists  for  the  supply  of  medicines, 
there  is  no  right  to  furnish  liquor  for  medicinal  purposes  in 
contravention  to  these  provisions.**^  Not  even  physicians  may 
sell  liquor  without  the  permit  providinl  for  by  law.^'"'  The 
South  Carolina  dispensary  law  makes  provision  for  the  fur- 
nishing by  county  dispensaries  to  licensed  druggists  and  manu- 
faeturers  of  prr)prietary  medicines,  and  cd"  intoxicating  (not 
malt)  li(piors  for  the  purjmse  of  compounding  m<Mlicin(\s,  tinc- 
tures and  extracts  that  cannot  be  used  as  a  bev(»rag(».  This  ex- 
cludes altogether  wine,  whisk(*y  or  brandy  other  than  such  as 
can  be  obtained  from  the  county  dispenser,  and  where  there  is 
no  county  dispenser  these  liquors  would  seem  to  be  unobtain- 
able for  medical  purposes. 

It  has  been  held  in  Maine  in  a  case  where  upon  a  physician's 
order  a  child  was  rub})ed  Avith  rum  which  was  privately  ob- 
tained, there  being  no  licensed  druggist  in  the  place,  that  the 
statutory  penalty  was  incurred,  although  the  court  admitted 
that  it  was  indiscreet  to  pros<»cute.^'''  This  decision  is  unsatis- 
factory. The  right  to  an  adecpiate  supply  of  medicines  cannot 
be  cut  off  by  the  legislature,  and  w-hen  legal  provisions  would 
have  such  etfect  they  must  to  that  (*xtent  be  inoperative.  The 
]dea  of  necessity  should  be  accepted  as  a  sufficient  defense  to  a 

*^  Sarrls  v.  Commonwi^aUh,  S3  K y.  ever  by  coiistniction  of  law,  and  es- 

oJ7.  Iieoially   if  there   ia   no   special  pro- 

»»("nm.  V.   Kimball,   24  Piik.   H()6.  vision    for   sales   for   medicinal   pnr- 

»'•  C'ars«»n    v.    State,    (59    .\Ia.    L'.ir);  jM)ses,  a   physician   may  be  held  not 

< Vimmonwealth  v.  Ilallett.  10;5  Mass.  to   bo   within   tlie   sjiirit    of  the   act. 

4.v_»:  Wriirht  v.  People,  101   111.  12<>;  State  v.  Larrimore.  19  Mo.  391. 

State    V.    Flemin'r,    32    Kans.    oSS;  »'<  State  v.  Brown,  31   Me.  522. 

State  V.  Benadom,  79  la.  90.     How- 
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criminal  charge  under  such  circumstAnces.  Courts  have  repeat- 
edly intimated  that  statutory  prohibitions  must  not  be  pressed 
to  extreme  and  unreasonable  applications  within  the  letter  but 
not  within  the  spirit  of  the  statute.  This  view  was  taken  in 
North  Carolina,'*"  and  Mississippi,-*^  even  without  proof  that^ 
the  necessity  could  not  have  been  provided  for  without  a  viola- 
tion of  the  letter  of  the  law. 

§  224.  Sale  of  wine  for  sacramental  purposes.^®— The  sale  of 
wine  for  sacramental  purposes  is  in  some  states  expressly  pro- 
vided for,  and  treated  like  the  sale  for  medicinal  and  mechan- 
ical purposes;  the  laws  of  many  states,  however,  fail  to  provide 
expressly  for  this  use.  Where  liquor  can  be  sold  under'  a  gen- 
eral license  system,  the  fact  that  the  license  may  raise  the 
price  of  the  wine,  or  that  the  wine  can  only  be  obtained  at  a 
limited  number  of  places,  or  cannot  be  obtained  at  certain 
hours,  would  of  course  not  furnish  sufficient  ground  for  holding 
that  an  obstacle  was  placed  upon  the  free  exercise  of  religion. 
Where  the  sale  of  liquor  is  entirely  prohibited,  or  allowed  only 
for  mechanical  or  medicinal  purposes,  or  upon  a  physician's 
prescription,  it  may  still  be  freely  imported  for  sacramental 
use.  The  liberty  of  religion  perhaps  does  not  impose  upon  the 
state  the  duty  of  furnishing  a  market  where  the  necessary 
accessories  to  worship  may  be  procured.  The  prohibition  of  the 
sale  of  an  artieh*  suitable  only  for  religious  purposes  wouhl  of 
course  be  unconstitutional. 

THE  EXCESSIVE  USE  OF  IXTOXICATIXG  LIQUORS.     §5  225-227. 

§  225.  Intoxication.'^'^  — There  can  hardly  be  any  occasion  for 
dealing  with  simple  intoxication  except  where  it  disturbs  and 
annoys  third  parties;  so  the  Criminal  Code  of  Illinois  punishes 
only  an  **  intoxicated  person  found  in  any  street,  highway,  or 
other  public  place  disturbing  the  peace  of  the  public,  or  of  his 
own  or  any  other  family  in  any  private  building  or  place."*- 
Voluntary  intoxication  not  thus  aggravated  may  however  be 
made  an  offense,^  for  it  can  hardly  be  conceded  that,  as  one 
court  has  intimated,  getting  drunk  is  on(^  of  the  inalienable 

*'  State  V.  Wray,  72  N.  C.  253.  i  Criminal  Code,  §  64. 

4«King  V.  State,  58  Miss.  737.  -'Mass.  Rev.  Laws,  oh.  112,  §  39; 

*»See,  also,  §  468.  Com.  v.  Conliu,  6S  N.  E.  207. 

''^  See,  also,  §  454. 
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rights  of  inau.'^     Special  provision  is  made  in  a  number  of 
states  for  the  punishment  of  common  or  habitual  drunkard^.^ 

§226.  Habitual  intemperance.— The  police  power  deals 
with  the  habit  of  excessive  drinking  by  preventive  and  re- 
strictive measures. 

The  statutory  provisions  prohibiting  imder  penalty  the  fur- 
nishing of  intoxicating  liquors  to  intemperate  persons,  and 
allowing  relatives  of  such  persons  to  give  to  the  seller  warnings 
to  that  effect,  address  themselves  primarily  to  the  seller  of 
liquor,  but  operate  in  effect  upon  the  drunkard  as  a  depriva- 
tion of  liberty/'^  It  must  of  course  be  open  to  the  person 
thus  interdicted  to  show  that  he  is  not  a  dn;nkard,  and  it 
has  been  held  that  the  notice  given  to  the  seller  puts  him  upon 
his  incpiiry  as  to  the  habits  of  the  individual  he  is  warned 
not  to  si^-ll  to,  but  that  it  must  be  proved  in  court  what  the 
habits  of  the  individual  actually  were/^  It  would  hardly  be 
within  the  power  of  the  legislature  to  give  the  wife  an  absolute 
right  to  forbid  the  furnishing  of  liquor  to  her  husband,  and 
thus  deprive  him  of  rights  enjoyed  by  other  citizens,  unless 
his  particular  status  or  condition  made  him  a  proper  object 
of  restraint. 

Prohibitions  against  the  employment  of  persons  habitually 
Using  intoxicating  liquor  to  excess,  as  engineers,  conductors, 
♦*tc.,  in  the  service  of  railroad  companies,  are  justified  on  the 
jLrrounds  of  public  safety.  In  the  exercise  of  its  administrative 
poAver  the  state  may  excludi*  intemperates  from  employment 
in  the  public  service,  and  provisions  to  that  effect  are  found 
in  the  civil  service  acts.''^ 

§  227.  Compulsory  conmiitment  to  asylums  and  institutions 
for  the  cure  of  inebriates.— A  considerable  amount  of  legisla- 
1:ion  has  been  enacted  in  recent  years  having  in  view  the 
t  n»atment  and  cure  of  inebriates.  Where  the  drink  habit  has 
1)n)gressed  so  far  as  to  become  a  disease,  it  may  be  a  proper 
>^iibject  for  treatment  in  an  asylum.  Compulsory  commit- 
im^nt,  however,  as  in  other  cases  of  mental  unsoundness,  re- 

TSt.    .foseph    V.  Hurris,    oO    Mo.          « Tate  v.  Davidson,  143  Mass.  .')90, 

-\l»p.  p.  \'22.  10  N.  K.  492;  Harrison  v.  Ely,  120 

♦Commonwealth  v.     Whitney,     f)      III.  88. 

^iniy,  85.  '  United  States  Civil  Service  Act, 

'•Massachusetts  Rev.     Ijaws,     ch.     Sec.    S;     Mass.    Rev.    Laws,    ch.    19, 

100,  sec.  63.  Hei\  16. 
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({uires  notice  and  hearing  to  comply  with  the  constitutional 
guaranty  of  due  process.^  The  power  of  a  court  of  chancery, 
imder  statute,  to  take  charge  of  the  person  as  well  as  the 
estate  of  a  habitual  drunkard  was  recognised  early  in  New 
York,^  but  a  commitment  to  an  inebriate  asylum  without 
notice  was  held  to  be  unconstitutional.^"  In  Wisconsin,  it 
was  held  that  when  the  commitment  was  penal  (the  inebriate 
being  imprisoned  for  a  definite  time),  the  law,  in  the  absence 
of  the  usual  safeguards  to  an  accused,  was  unconstitutional.' ' 
The  statutes  of  some  states  authorise  compub?ory  commit- 
ment, or,  which  amoimts  to  the  same  thing,  the  acceptance  of 
a  bond  from  the  inebriate  that  he  will  take  treatment,  in  case 
of  conviction  for  drunkenness.'-  In  the  absence  of  statutory 
authorisation  such  bond  has  been  held  to  be  unenforceable.'* 
The  fact  of  conviction,  it  would  seem,  can  add  nothing  to 
the  power  of  the  state  which  it  would  possess  upon  any  other 
form  of  determination;  for  tn»atment  can  hardly  be  inflicted 
as  punishment  when  the  condition  of  the  offender  does  not 
require  it,  tlie  asylum  not  being  establishiMl  as  a  place  of  im- 
prisonment for  offenders  who  are  not  inebriates,  and  when 
the  condition  is  such  as  to  call  for  treatment,  not  only  is 
a  conviction  not  necessary,  but  it  would  seem  inappropriate 
if  the  person  was  not  in  reality  responsible  for  the  act  or 
condition.  It  is  held  in  Michigan  that  the  court  cannot  be 
authorised  to  take  upon  conviction  a  recognizance  that  treat- 
ment will  be  taken,  with  the  provision  that  a  certificate  from 
the  managers  of  the  institution  that  the  offender  has  complied 
with  its  rules,  will  entitle  him  to  his  final  discharge  by  the 
court.  *'This  in  effect  permits  unofTieial  persons  to  prescribe 
rules  which  will  acquit  persons  ohar<re;l  with  crime  "^^ 

THE  LIQUOR  TRAFFIC  AND  THE  FEDERAL  CONSTITrTJON. 

§§  228-233. 

S  228.     In      connection     with     the     police     legislation     of 
Ihe     states     regarding     the     liquor     traffic,     the     following 

^  Mass.  Rev.  Laws,  eh.  S7,  Soc.  .')9.  207;    Pennsylvania,    1895,    June    26, 

•»  Re  Lyncli,  5  Paige  120.  P.  L.  377,  §  10. 
i"Ro  .Fanes,  30  How.   V\\   (N.   V.)  ^ '»  Re  Baker,  29  How.  Pr.  486. 

44(i.  1^  Senate    of    Hap])y    Home    Club 

11  State  V.  Ryan,   70  Wis.  070.  v.   Alpena   ^'o.,  99    Mieh.   117,   23  L. 

i^  Michigan,    Laws    of    1^03,    No.  K.  A.  144. 
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I^rovisions  of  the  federal  constitution  require  consid- 
eration: 1,  those  bearing  on  citizenship  and  equality  ;^^ 
2,  the  protection  of  the  right  of  property;^®  3,  the  claiLse 
securing  to  the  United  States  the  right  to  regulate  commerce 
^%vith  foreign  nations  and  among  the  states  and  with  the  Indian 
trribes.*^ 

It  will  be  sufficient  here  to  treat  of  the  right  of  citizenship 
^mnd  the  freedom  of  commerce,  the  principle  of  equality  and 
^he  protection  of  property  being  fully  discussed  in  subsequent 
c^hapters.^® 

§  229.    Bight  of  citizenship.^®— The  exercise  of  the  power 
^o  control  the  right  to  sell  liquor  by  prescribing  personal  quali- 
fications or  by  prohibition  does  not  abridge  the  privileges  and 
immunities  of  citizens  of  the  United  States.    **It  is  undoubtedly 
True  that  it  is  the  right  of  every  citizen  of  the  United  States 
t^o  pursue  any  lawful  trade  or  business,  under  such  restrictions 
«.s   are  imposed  upon  all  persons  of  the  same  nge,  sex   and 
<*ondition.     But  the   possession    and   enjoyment  of  all   rights 
are  subject  to  such  reasonable  conditions  as  may  be  deemed  by 
the  governing  authority  of  the  country  essential  to  the  safety, 
health,  peace,  good  order  and  morals  of  the  community.    .    .    . 
The  police  power  of  the  state  is  fully  c()mj)etent  to  regulate 
the  business— to  mitigate  its  evils  or  to  suppress  it  entirely. 
There  is  no  inherent  right  in  a  citizen  to  thus  sell  intoxicating 
liquors  by  retail;  it  is  not  a  privilege  of  a  citizen  of  the  state 
or  of  a  citizen  of  the  United  States.     As  it  is  a  business  at^ 
trnded  with  danger  to  the  community,  it  may,  as  already  said, 
be  entirely  prohibited,  or  be  permitted  under  such  conditions 
as  will  limit  to  the*  utmost  its  evils.     Tlie  manner  and  extent 
of  regulation  rest  in  the  discretion  of  the  governing  authority. 
That  authority  may  vest  in  such  officers  as  it  may  deem  proper 
the   power   of   passing   upon    applications   for   permission   to 
carry  it  on,  and  to  issue  licenses  for  that  purpose.     It  is  a 
matter  of  legislative  will  only.     As  in  many  other  cases,  the 
officers  may   not  always   exercise  the   power  conferred  upon 
them   with   wisdom   or  justice   to   the   parties   affected.     But 

IS  IV,  2,  1  and  Fourtoonth  Amend-  i«  §  539,  542.  'AU,  65.5,  infra, 

ment.  n»  See,  also,   §   702,   703,  707,  709, 

^«  Fourteenth  Amendment.  710. 
»7  Constitution  T.  «,  2. 
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that  is  a  matter  which  does  not  affect  the  authority  of  the 
state,  or  one  which  can  be  brought  under  the  cognizance  of 
the  courts  of  the  United  States.  "20 

S  230.  The  freedom  of  commerce.— In  1827  the  decision  in 
Brown  v.  Maryland-^  established  the  principle,  that  an  im- 
porter of  goods  from  foreign  countries  had  the  right  to  sell 
them  in  their  original  packages,  free*  from  any  restraint  or 
burden  imposed  by  state  laws,  and  that  the  power  of  the  state 
attached  only  after  the  original  packages  in  the  hands  of  the 
importer  had  been  broken  and  the  goods  had  become  mingled 
with  the  general  mass  of  property  within  the  state.  It  was 
at  the  same  time  recogniscnl  that  the  state  could  exercise  its 
police  power  over  infectious  and  similarly  dangerous  articles, 
on  the  ground  that  Ihcy  were  not  subjects  of  commerce  and 
1hmic(»  not  protected  by  the  federal  constitution. 

S  231.  License  cases.— In  1847,  a  number  of  cases'  collec- 
tively known  as  the  License  Cases'--  were  decided  without  an 
oiTicial  court  opinion,  each  of  the  judges  stating  his  personal 
reasons.  The  decision  uph(»ld  statutes  of  Massachusetts  re- 
(|uiring  a  license  for  the  r(»tail  sale  (in  less  than  undivided 
lots  of  28  gallons)  of  wines  and  spirituous  liquors,  notwith- 
standing the  fact  that  such  liquors  might  be  imported  from 
a})road,  since  the  stnte  law  acted  upon  the  article  after  it 
had  passed  the  line  of  foreign  commerce,  and  became  a  part 
of  the  mass  of  property  in  the  state.  '*  Although  a  state  is 
})ound  to  receive  and  to  pi^mit  the  sale  by  the  importer  of 
any  article  of  merchandise  which  Congress  authorises  to  be 
imported,  it  is  not  bound  to  furnish  a  market  for  it,  nor  to 
abstain  from  \ho  passage  of  any  law  which  it  may  deem  neces- 
sary or  advisable  to  gujird  the  health  or  morals  of  its  citizens, 
although  such  law  may  discourage  importations,  or  diminish 
the  j)rofits  of  the  imj)ort(*r,  or  lessen  tlie  revenue  of  the  general 
governnient."-'^ 

The  decision  also  upheld  a  statute  of  New  Hampshire  re- 
(piiring  a  lic<'nse  for  the  sale  by  llie  importer  in  the  original 
package  of  spirituous  liijuor  imported  from  MassaehiLsetb*. 
Chief  Justice  Taney  jnid  .lustic(*  Catron,  with  whom  Justice 

-•>  ( 'mwh'v    V.   C'hristcnsen,    137  V.  -- 5  How.  ;'»04. 

S.  S(5.  -.'M'hiof  Justice  Taney,  p.  577. 

'^1 12  Wb.  419. 
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[Nelson  concurred,  upheld  the  act  ou  the  ground  that  the  state* 
liad  a  power  subordinate  to  that  of  Congress  to  legislate  in 
jinatters  of  commerce  for  the  protection  of  local  interests,  and 
that  this  power  might  be  exercised  in  the  absence  of  any 
l-*ederal  regulation;— Justice  McLean  on  the  ground  that  the 
j^Drinciple  of  Brown  v.  Maryland  applied  only  to  imports  from 
Jroreign  countries  and  not  to  imports  from  another  stat<\ 
•Justice  Daniel  questioned  altogether  the  soundness  of  the 
]|.>rineiple  laid  down  in  Brown  v.  Maryland,  and  Justice  Wood- 
fcury  insisted  that  regulation  of  sale  after  import  was  not 
xneonsistent  with  the  freedom  of  commerce. 

In  1888  in  Kidd  v.  Pearson^^  the  Supreme  Court  held  that 
"the  power  to  regulate  commerce  did  not  extend  to  manufacture, 
though  the  manufactured  article  was  intended  to  be  exported, 
iind  that  it  was  therefore  within  the  power  of  a  state  to  pro- 
liibit  the  manufactun*  of  licjuor  without  any  exception  in 
favor  of  intended  exports. 

Earlier  in  the  sauie  year,  1888,  the  8u{)reme  Court  had  held, 
in  Bowman  v.  Chicago  &  N.  W.  R.  Co.,2"»  that  a  state*  could  not 
I>rohibit  the  transportation  of  liquor  from  one  state  into 
another,  the  question  whether  it  could  prohibit  the  sale  after 
importation  being  left  operi.^** 

i232.  Leisy  v.  Hardin  and  the  Wilson  act.  — In  1890,  in 
lieisy  V.  Hardin, 2"  this  latter  iH)int  was  determined  against 
the  power  of  the  states,  and  it  sc^mns  that  tinder  this  decision 
a  license  required  of  an  importc^r  of  liquor  for  sales  in  original 
packages  would  have  been  unconstitutional.  In  Walling  v. 
Jilichigan^®  a  discriminative  license  was  held  invalid,  but  the 
cjase  strongly  intimated  that  a  non-discriminative  license  re- 
cjuired  of  all  liquor  sellers  alike  would  be  valid  as  to  those 
aselling  imported  liquor.  So  also  it  is  very  probable  that  it 
^V'as  comi)etent  to  the  states  to  forbid  the  sale  of  liquor  in 
^^riginal  packages  to  intemperates.-" 

Shortly  after  the  decision  in  Leisy  v.  Hardin,  in  the  same 

24  128  U.  8.1.  7  L.  R.  A.  183;  State  v.  Croeden,  78 

25  125  U.  S.  465.  Iowa  556,  7  L.  R.  A.  295. 
•-«  Before  the  decision  in  Leisy  v.         27 135  u.  8.  100. 

Hardin  some  state  courts  held  that  -•sue  r.  S.  446. 

the    «locision    in    the*    Bouthuu    Case  -'M'ommornvojilth   v.  Zolt,   13S  Pa. 

did    not    affef-t    the    prohibition    of  615.   11   T..  R.  A.  602. 

aales.    State  v.  Fulker,  43  Kan.  237, 
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\«*ai%   (.'oiigrc'ss   passed   a   statute^^   providing   that   '*all   fer- 
mented, distilled  or  other  intoxicating  liquors  or  liquids  trans- 
ported into  any  state  or  territory,  or  remaining  therein  foi- 
use,  eonsuuiption,  sale  or  storage  therein,  shall,  upon  arrivaM^_ 
in  such  state  or  territory,  be  subject  to  the    operation    anc^^ 

effect  of  the  laws  of  such  state  or  territory  enacted  in  the a 

exercise  of  its  police  powers,  to  the  same  extent  and  in  thr  -^ 
same  manner,  as  though  such  liquids  or  liquors  had  been  pro 
duced  in  such  state  or  territory,  and  shall  not  be  exempt  there  ^. 
from  by  reason  of  being  introduced  in  original  packages  o^_  r 
otherwise/'  The  constitutionality  of  this  act  was  upheld  i^^Hi 
Wilkinson  v.  Rahrer.^^ 

In  Rhodes  v.  lowa'^^  \i  ^y^s  held  that  the  power  of  the  state  ^ 
under  the  Wilson  Act  did  not  attach  until  the  goods  importe— — d 
had  reached  the  consignee. 

It  had  been  held  in  Tiernan  v.  Rinker,^-*  that  a  state  in  iifc-s 
li(luor  legislation  may  not  discriminate  in  favor  of  the  producr^t 
(vf  that  state  as  against  the  i>roduets  of  other  states,  and  k.  b 
Walling  V.  Micliigan,'*^  that  wholesale  dealers  of  other  stat«~2*s 
may   not   be  discriminated  against. 

S  233.    The  South  Carolina  law.— The  South  Carolina  dk^- 
pensary   law   passed  upon   in   Scott   v.   Donald*^^    (which  wa«« 
enacted  subsequent  to  the  passage  of  the  Wilson  Act)   pr"«^- 
vided  that  the  state  connnissioner  should  in  his  purchases  gi"^-"** 
preference  to  the  brewers  and  distillers  of  the  state,^^  at:*^*^ 
that  he  should  have  power  to  contract  with  grape  growers    i»^ 
the  state  for  the  sale  of  their  product  through  the  dispensar^^' - 
charging  not  more  than  10  per  cent,  profit  for  handling  the^  ^^' 
wine  V''   it  also  prohibited  all  importation  into  the  state  i-  ^^^ " 
cept  as   provided   in   the   act,  thus   making  it  impossible  f  ^'^  ^' 
the  consumer  to   import   for  his  own   use.     These   provisio   i^  ^  ^ 
were    declared     unconstitutional    as    discriminating    agaii^  =^ 

•"^oKnowu  as  the  Wilson  Act,  Aug-  void;^^   special   provisions   in    fav-      *^ 

ust  8,  1890,  I  Supp.  Rev.  Stat.  779.  '  of  native  wines  or   cider   seem  r=^  *^ 

3*  140  U.  S.  545.  iinusuaj,  so  Massachusetts  B.  L.   ^^^^'  ^' 

•-^z  170  U.  S.  412.  100,    sec.    1,    held    unconstitution-^-^^ 

33  102  U.  S.  123,  1880.    See,  also,  Comw.  v.  Petranich,  66  N.  E.  807— 

State  V.  Stuokcr,  58  Iowa,  496;  Mc-  34  116  U.  S.  446. 

Oeary  v.  State,  73  Ala.  4«0;  Statr  -  165  F.  8.  58. 

V.    Marsh,     37    Ark.    356;    State    v.  -«Sec.  15. 

Nash,    97    X.    C.    314;    MrGuin*    v.  -'7  Sec.  23. 

State,    42    Ohio   St.    530,    ''perhaps 
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products  of  other  states  while  recognising  liquor  as  a  legiti- 
mate article  of  commerce. 

The  provisions  condemned  in  Scott  v.  Donald  were  there- 
fore eliminated  from  the  law.  It  was  held  in  Vance  v.  Vander- 
<50ok  Co.^®  that  under  the  Wilson  Act  the  state  in  the  exercise 
of  the  police  power  might  reserve  to  itself  the  exclusive  right 
to  sell  liquor  after  its  arrival  in  the  state,  so  long  as  any 
<!itizen  was  allowed  to  import  for  his  own  use,  but  that  the 
latter  right  could  not  be  qualified  by  a  condition  that  a  sample 
should  first  be  submitted  for  approval  to  the  state  commis- 
sioner, since  the  inspection  of  the  sample  was  not  an  inspection 
of  the  imported  goods  and  the  restriction  therefore  imtenable 
as  an  inspection  law.  With  this  exception,  however,  the  act 
was  upheld  as  consistent  with  the  commerce  clause  of  the 
constitution. 

38  170  U.  S.  438. 


CHAPTER    IX. 

PUBLIC  MORALS  (CONTmUED). 
VICE  AND  BRUTAUTT. 

SEXUAL  VICE.     §§  234-246. 

§  234.  Purpose  and  scope  of  police  control.— The  problems 
presented  by  sexual  immorality  differ  considerably  from  those 
with  which  the  police  power  has  to  deal  in  case  of  gambling  and 
drink.  The  gambling  instinct  and  the  desire  for  drink  are 
not  recognised  as  useful  or  necessary  in  the  economy  of  civil- 
ised life,  although  a  moderate  indulgence  in  them  is  regarded 
by  the  majority  of  people  as  harmless  and  unobjectionable, 
and  as  a  source  of  rational  pleasure.  On  the  other  hand  the 
sexual  instinct  is  essential  to  the  perpetuation  of  the  human 
race,  and  the  stimulation  of  sexual  attraction  cannot  be  con- 
demned; but  custom,  the  universal  sense  of  decency,  and  the 
subserviency  to  its  natural  purpose,  set  bounds  to  the  indul- 
gence of  sexual  passion,  which  is  immoral  only  in  so  far  as 
society  derives  no  benefit  from  it. 

According  as  the  element  of  sexual  intercourse  is  directly 
or  indirectly  involved  in  immoral  practices,  we  mny  distinguish 
lasciviousness  and  obscenity  from  fornication  and  prostitution. 

LASC1V10USNE8S  Ax\D  OBSCENFTY.     §§235-239. 

§  235.  Lewd  and  lascivious  conduct.— Words,  gestures  or 
acts  suggestive  of  impure  thoughts  or  passions,  if  indulged 
in  in  private,  are  beyond  the  cognizance  of  the  police  power; 
if  in  public,  they  are  apt  to  constitute  disortlerly  conduct  or 
a  nuisance.^  The  offence  of  lewd  and  lascivious  carriage  or 
behavior,  open  and  gross  lewdness,^*  or  open  lewdness,^  if  not 
amounting  to  fornication  or  prostitution,  can  therefore  have 
only  a  limited  scope.  It  has  been  held  that  acts  of  indecency 
committed  in  the  presence  of  another  p(»rson  without  his  or 
her  consent,  are  open  lewdness,^  while  in  the  ])resence  of 
a  consenting  party  they  would  undoubtedly  be  <»onsidered  as 
])i'ivate.     8ueh  acts,  if  they  stop  short  of  touching  the  person, 

1  N.  Y.  Penal  Code,  Sec.  385.  *  Cominouwealtli    v.    Wardoll,    12S 

•-•  Mass.  eh.  212,  Sec.  12.  :Sjass.   52;    Fowler   v.   State,   5    Day 

-'  Illinois  Crira.  Code.  Sec.  55.  (Conn.)   81. 
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iind  therefore  do  not  amount  to  indecent  assault  which  is 
jiiinishable  at  common  law^  would  not  be  punishable  without 
the  statutory  provision  against  lewdness,^  which  therefore 
serve  a  useful  purpose. 

§236.    Obscene  performances  and  publications.— Both  ob- 

aicene  publications  and  obscene  performances  are  punishable  at 
<*<)mmon  law,  and  the  former  are  frequently  prohibited  by 
sitntute,  more  rarely  also  the  latter."  The  statutes  are  primarily 
directed  aj?ainst  ihose  who  are  active  in  procuring  or  circu- 
lating pu])lications,  which  include  all  sorts  of  books,  writings, 
;i)rints  or  other  pictorial  representations,  figures  or  images, 
or  even  instruments  or  articles;  but  sometimes  the  mere  pos- 
session, even  without  intent  to  sell  or  give  away,  is  made  an 
offense.** 

Federal  legislation  prohibits  the  mailing  or  importation  or 
srnding  from  state  to  stnle  of  any  obscene,  lewd,  or  lascivious 
book,  writing,  print,  drawing,  or  representation  or  publica- 
tion of  an  indecent  character  or  article  of  an  immoral  nature, 
or  of  any  notice  giving  information  where  such  nuitter  ean  be 
•  »btained.''  Th(»  prohibition  extends  to  private  sealed  h*tt(»rs.*^* 
The  terms  obscene,  lewd,  lascivious,  indecent,  and  immoral  are 
used  indiscriminately  and  with  exclusive  reference  to  sexual 
impurity.^  ^  Th*  legislation  rests  partly  upon  the  control  of 
the  post  oifice^-  and  partly  ui)on  the  power  over  commerced •* 

§237.  Tests  of  obscenity.— A  clear  understanding  of  what 
is  criminally  obscene,  lewd,  or  lascivious  is  important  to  mark 
the  line  between  what  is  allowable  in  the  interest  of  science, 
art  and  literature,  and  what  is  punishable.  Serious  doubts 
regarding  the  legitimacy  of  the  purpose  of  the  publication 
have  arisen  in  comparatively  few  cases,  and  especially  in  the 
cases  decided  hy  the  federal  courts  regarding  obscene  matter 

5Bi8hopH.Scf.  28.  i^>  Re  Wahll,  42  Fed.  822;  Grimm 

••'BishopI,  1129,  1130.  v.    United    States,    156    U.    S.    604; 

7  Mass.   Rev.   Laws.   cb.   212,   Sec.  Andrews  v.  United  States,  162  U.  S. 

*-3;   Bishop  New  Crim.  Law  I,  Sec.  420. 

r»00,  504,  and  11,  943.  n  United  States  v.  Wightman,  29 

i^IUinois  Crim.  Code,  Sec.  223.  Ped.    636;     Swearingen    v.    United 

»  United   States   Rev.    Stat.    2491,  States,  161  U.  S.  446. 

3i>93;  Act  Sept.  26,  188S.  T  Suppl.  ^-Kx  parte  Jackson,  96  U.  S.  727. 

6'Jl:    Fobr.   8,   1807,    IT   Suppl.   .')47;  » '  Lott.-rv      ('asf      (ChanijMon      v. 

.hily  24,  1897,  H  Suppl.  708.  Ames),  188  U.  S.  321. 
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ill  the  mails  the  immorality  of  the  purpose  has  generally  been 
clear.^-*  The  leading  English  case  is  Reg.  v.-Hicklin.^^  A 
body  called  the  Protestant  Electoral  Union  was  formed  **to 
maintain  the  Protestantism  of  the  Bible  and  the  liberty  of 
England,  to  expose  the  deceptive  machinations  of  the  Jesuits,'' 
etc.  A  member  of  this  body  in  the  furtherance  of  the  pur- 
poses of  the  union,  published  a  pamphlet  called  **The  Confes- 
sional Unmasked,  showing  the  depravity  of  the  Romish  priest- 
hood, the  iniquity  of  the  confessional  and  the  questions 
put  to  females  in  confession/'  The  pamphlet  consisted  of 
extracts  in  translations  from  works  of  theologians  and  casuists, 
about  one-half  of  the  pamphlet  being  obscene  in  fact  as  relating 
to  impure  and  filthy  acts,  words  and  ideas.  The  pamphlet  was 
circulated  at  street  corners  and  sold  at  the  price  of  one 
shilling.  Proceedings  were  instituted  for  the  seizure  and 
destruction  of  these  pamphlets,  and  upon  a[>peal  to  the  Quarter 
Sessions  the  K(H'ord4Jr  held  that  the  publication  was  not  within 
the  provisions  of  the  statut<*  Jigainst  obscene  books,  in  view 
of  the  absence  of  any  purpose  to  corrupt  the  public  morals. 
This  decision  was  reversed  by  the  Court  of  Queen's  Bench, 
the  Justices  holding  that  the  test  of  the  obscenity  must  be 
found,  not  in  the  ulterior  object  or  motive  of  the  publication, 
but  in  its  tendency  to  deprave  and  corrupt  those  whose  minds 
are  open  to  immoral  influences  and  into  whose  hands  publica- 
tions of  that  kind  may  fall,  and  that  it  went  far  beyond 
anything  which  was  necessary  and  legitimate  for  the  purpose 
of  attacking  the  confessional.^^ 

1*  Perhaps  the  only  case  in  which  and    John     H.     Thomas,    Lotteries, 

jrood    faith    was    denied    with    some  Fraud  and  Obscenity  in  the  Mails,  § 

plausibility  is  United  States  v.  Har-  241-246. 

men,  45  Fed.  414.  The  iudiscrimi-  ^^  l\  Cox  Orim.  Cases,  19,  1868. 
natc  and  unsolicited  dissemination  i"  It  was  held  later  on,  in  Steele 
of  so-called  medical  information  is  v.  Brannan,  41  L.  J.  M.  C.  85,  that 
properly  held  not  to  be  legitimate,  the  pamphlet  condemned  in  Reg. 
United  States  v.  Chesman,  19  Fed.  v.  Hicklin  could  not  be  published  as 
497;  United  States  v.  Garke,  38  part  of  a  report  of  the  judicial  pro- 
Fed.  732 ;  United  States  v.  Smith,  45  ceedings  in  which  the  pamphlet  was 
Fed.  476;  Commw.  v.  Landis,  8  part  of  the  record.  Regard  for  de- 
Phila.  453.  See,  also,  United  States  cency  is  even  allowed  to  control  the 
V.  Martin,  oO  Fod.  018,  and  United  fullness  of  pleadings.  United  States 
States  V.  Lamkin,  73  Fed.  450;  Dun-  v.  Bennett,  16  Blatch.  338:  *'lt  is 
lop  V.  United  States,  165  U.  S.  486.  the  doctrine  of  our  American  courts 
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In  People  v.  Miiller^"  a  dealer  was  indicted  for  placing  on 
^sale  photographs  of  pictures  which  had  been  exhibited  at  the 
IFaris  Salon  and  in  American  cities.  The  jury  found  the  pic- 
tures obscene  and  indecent,  and  the  conviction  was  sustained 
l>y  the  Court  of  Appeals.  It  was  held  to  be  no  defense  that 
the  picture  was  of  distinguished  merit,  nor  that  it  was  sold 
to  a  person  whom  it  could  not  injure;  also  that  the  testimony 
€>f  a  professional  artist  was  properly  excluded,  the  question 
jiot  being  whether  the  picture  was  indecent  in  the  opinion 
of  a  particular  class,  but  whether  it  was  indecent  in  fact,  and 
that  this  was  matter  of  judgment  within  the  knowledge  of 
€)rdinary  jurymen. 

In  the'  Matter  of  the  Worthington  Company,^**  a  receiver 
applied  to  the  court  for  leave  to  sell  a  number  of  covstly  books, 
<*.ontaining  well-known  works  by  Rabelais,  Boccaccio  and 
<»thers,  the  contents  of  which  were  immoral.  The  court  allowed 
the  sale  on  the  ground  thai  the  books  in  question  had  a  recojj- 
nised  standing  in  literature,  and  that  the  particular  copies 
in  (piestion  would  appeal  chiefly  to  book  lovers  and  that  evil 
effects  were  therefore  not  to  be  apprehended. 

Tht»se  decisions  concur  in  finding  the  test  of  obscenity  in 
the  effect  rather  than  the  i>urpose  of  the  publication,  but  the 
case  last  cited  looks  to  the  eff2ct  in  particular  instances  in- 
stead of  to  the  general  effect.  On  principle,  and  apart  from 
the  facts  of  that  case,  the  general  effect  should  be  controlling, 
since  it  is  impossible  to  foresee  into  what  particular  hands 
a  publication  may  get,  and  a  most  serious  and  legitimate  treat- 
ment of  sexual  relations  may  have  for  some  persons  only  a 
morbid  interest.  The  general  effect  is,  however,  in  reality 
undistinguishable  from  the  purpose,  since  every  one  must  be 
jiresumed  to  (contemplate  the  natural  and  probable  conse- 
(luences  of  his  acts. 

^238.    Legitimate  purposes:  science,  social  reform,  etc.— 

The   purpose   of  arousing   impure   emotions   is   generally   ex- 

that  a  libel  too  obscene  to  appear  concession  since  the  obscene  matter 

wiih  decency  on  the  record  may  be  must   appear  in   the   evidence.     In 

(iescribed  in   a  more   general  way,  England  the  concession  is  not  made, 

and   then   an    averment   of   the   too  Bradlangh  v.  Reg.  3  Q.  B.  D.  607. 
^reat  obscenity  of  its  words  will  be         i7  ofi  x.  y.  408. 
wcvptcJ    iiislVad    of    their    tenor."  '«  30  X.  Y.  Suppl.  361, 'J4  L.  R.  A. 

Tiishop  New  Criminal  Procedure  II,  110. 
fcjec.    790.      This    seems    a    noedless 
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eluded  by  serious  scientific  purpose,  and  the  legitimate  pursui 
of  science  is  therefore  safe  from  the  charge  of  criminal  ob 
scenity  or  lasciviousuess. 

The  investigation  and  publication  of  truth  for  the  promo 
tion  of  human  knowledge  is  of  the  essence  of  science,  anc 
must  be  beyond  the  interference  of  the  police  power.  Tnitl 
and  science  are,  however,  not  convertible  terms,  and  it  eanno 
be  admitted  that  every  true  fact  is  a  contribution  to  science 
Whether  the  statement  of  a  fact  is  a  contribution  to  sciene* 
or  not  must  depend  chiefly  upon  the  form  and  circumstance 
of  the  state^iient,  and  commonly  accepted  canons  will  gen 
erally  furnish  the  safest  guidance.  It  is  obvious  that  if  tmtl 
were  a  complete  justification  the  prohibition  of  obscenity 
would  be  entirely  futile. 

The  interest  of  public  decency  demands  that  evon  in  th< 
l<»gitimate  ])nrsuit  of  truth  the  channc^ls  selected  for  the  spread 
ing  of  truth  Ix*  those  least  harmful  to  the  community,  and  th< 
traditions  of  scieiun*  have  accepted  this  condition,  which  eanno 
be  regarded  as  a  limitation  of  true  liberty. ^'-^ 

§  239.  Art  and  literature.^'*-  II(M(%  too,  th<^  purpose  shouU 
be  regarded  as  controlling,  since*  as  a  rule  it  will  determim 
the  general  efreet.  An  author  may  depict  iiiimorality  for  ? 
moral  purpose,  and  if  he  does  it  in  sueh  a  way  as  to  irapresj 
its  evil  character  upon  his  Headers  then*  eaii  be  no  danger  tc 
public  morals;-^  but  if  he  makes  viee  alluring,  it  is  just  t( 
hold  that  he  must  have  contemplated  the  probable  consequeucej 
oT  his  work,  and  the  avowal  of  a  moral  purpose  need  not  b< 
accepted  as  conclusive. 

A  high  degree  of  artistic  beauty  is  inconsistent  with  th< 
idea  of  obscenity  to  which  grossness  is  essential.  The  sug 
gestiveness  found  in  classical  works  of  art  and  literature  i 
generally  excused  on  this  ground;  but  even  where  they  have 
not  this  saving  element,  it  is  riLrhtly  held  that  their  continuec 
publication  is  justified  by  their  historical  or  eult\iral  interest 
provided  that  the  legitimacy  of  the  purpose  appeal's  in  the 
forms  and  channels  of  publication.    Custom  is  the  best  criterioi 

i^Commw.    V.    Lamlis,    8     Pliilii.  iiiiiiistrativo  court  of  Saxony  setting 

453;  United  States  v.  Chcsman,  19  aside  an   order   forbidding  the  per 

Fed.  497.  foniKiiKM*    cf    Tolstoi 's     Powers    o 

-<>  See,  also,  §  '2/)l.  I>;irk!u'ss  is  iiistriietive  on  this  point 

•-11  A    dorision    of   the   hi^^hept    ;m1-  (.Inly   17,  1900.) 


^240  ILLICIT   INTKHCOrRSK.  225 

of  decency,  and  in  the  absence  of  positive  enactment  established 
conventions  should  be  regarded  as  part  of  the  law.    Upon  this 
•ground  the  nude  in  art  is  free  from  objection.    There  is,  how- 
ever,  much   in  art  and   literature   that  is   merely  tolerated, 
ailthough  in  grossness  or  suggestivenoss  it  goes  beyond  the 
<^anons  of  firmly  established  tradition;  with  regard  to  pro- 
^luctions  of  that  kind  not  even  a  long-continued  policy  of  non- 
interference will  necessarily  constitute  a  legal  sanction.   These 
tt^sts  may  be  applied  to  judge  what  is  obscene  or  indecent  under 
statutes  or  as  a  matter  of  common  law.     The  constitutional 
j)ower  of  the  legislature  undoubtedly  extends  to  the  prohibition 
4»f  publications  which  are  immoral  without  being  obscene ;  but 
it  seems  that  where  the  word  immoral  occurs  in  statutes,  it  is 
ust»d  rather  in  the  sense  of  obscene. 

ILLICIT   «KXUAL   IXTERCOITRSE.     §§  240.24<). 

§  240.  Notorious  cohabitation.— S(»xual  intereoursc  outside 
ot*  uiarriage  was  a  matt(M'  with  which  the  common  law  did  not 
concern  itself,  but  it  was  an  ecclesiastical  offense.  In  some 
states  fornication,  without  tlie  ag^n*avating  element  of  adultery, 
has  been  made  criminal,  as  a  rule,  howevc^r,  only  where  the* 
illicit  relation  is  open,  public  and  notorious.22 

The  mischief  against  which  the  law  is  directed  is  the  scandal 
arising  from  a  disregard  of  the  established  standards  of  pro- 
priety. This  test  should  be  applied  to  determine  whether  a 
relation  is  to  be  held  open  and  public  within  the  statute. 
Living  together  in  the  same  house  may  be  a  necessary  in- 
frredient  to  the  offense,  where  the  statute  speaks  of  living 
together  ;2»  but  it  has  been  held  that  evidence  tending  to  show 
occasional  acts  of  intimacy  between  a  master  and  his  servant 
will  not  establish  the  offense,  since  their  living  in  the  same 
house  is  not  in  itself  scandalous.-^  Generally  speaking,  the 
relation  nnist  be  known  to  others,  and  nnist  be  such  that  the 
fact  of  intimacy  may  be  inf erred. 2''» 

$241.  Autonomistic  marriage.— A  peculiar  form  of  unlaw- 
ful cohabitation  exists  wht^n*  parties  live  together  in  a  relation 
which  they  conceive  to  be  as  moral  as  marriage,  but  which  is 

.j:j111.  Orim.  Code,  Sc<\   11;    Mass.  -'"^  Qimrtemas  v.  State,  48  Ala.  269. 

Kev.  Laws,  ch.  212,  Sec.  14,  without         '-**  State  v.  Marvin,  12  Iowa,  499. 
this  ingredient;   N.   Y.  without  pro-         ='' Crane  v.  Pcoj)l.>,  168  Til.  .39.1. 
viMon. 

15 


226  VICR   AND  RRl'TALITY. 

not  recognised  as  a  marriage  by  the  law,  so  where  the  forms 
prescribed  by  law  are  not  observed  in  forming  the  relation. 
By  the  common  law  as  understood  in  most  of  the  states,  the 
compliance  with  statutory  forms  is  not  essentia  1,^^  though  their 
non-observance  may  be  visited  by  penalties,  the  cohabitation 
not  being  made  unlawful  thereby.  But  the  statute  may  make 
even  such  eojiabitation  unlawful,  punishing  the  disregard  of 
provisions  embodying  an  iini)ortant  statutory  policy;  it  would 
not,  however,  l)e  'Mewd  and  lascivious''  cohabitation.^*  In 
Kansas  i)arties  to  a  so-called  *'autonomistic"  marriage  were 
punished  because  they  did  not  observe  the  civil  ceremonies 
prescribed  by  statute,  the  words  *' living  together  as  husband 
and  wife  without  being  married  *'  being  interpreted  as  mean- 
ing ** without  having  been  married  as  prescribed  by  law." 
The  law  dispensed  with  tlie  presence  of  a  minister  or  civil 
magistrate  in  the  case  of  Quaker  marriages,  and  it  must  appear 
«IU(»stionabh*  wliether  a  privilege  may  be  accorded  to  one  sect 
and  denied  to  another.  However,  it  seems,  that  the  autono- 
mistic  marriag(^  was  reganb^d  })y  the  parties  as  freely  dissol- 
uble, so  thai  it  di<l  not  in  reality  constitute  a  marriage  in  ac- 
eordaiHM*  with  the  institutions  of  th<»  state.^^ 

§242.    Prostitution— Scope  and  ground  of  state  controL— 

While  unlawful  or  lewd  and  lascivious  cohabitation  is  gen- 
erally treated  as  a  joint  oH'iMise,  prostitution  is  a  species  of 
sexual  vice  |)eeuliar  to  women.  For  the  purposes  of  the  police 
power  pi-ostitution  may  Ix'  definiMJ  as  the  promiscuous  admis- 
sion of  men  1(>  intercoursi^  for  gain  and  as  a  means  of  livelihood. 

Prostitution  is  a  sul).j(*ct  l«\tritiniately  falling  under  the  police 
power,  on  a  vari(4y  of  grounds:  if  it  is  not  checked  it  is  apt 
to  becouH'  a  public  luiisaiKM^  in  its  outward  manifestations; 
its  existence  is  antagonistic  to  marriage,  and  tends  to  de- 
moralist*  th(»  coinnninity :  ])rostitutes  are  apt  to  become  a 
burden  to  the  public  wh(»n  they  are  no  longer  able  to  ply 
their  trade:  the  haunts  of  vice  are  also  apt  to  be  the  haunts 
of  crime;  and  Iln'  v(»ner<*a]  diseas<»s  which  are  spread  chiefly 
by  prostitutes  (»n(lanir<'r  the  health  of  innocent  women  and 
ehildn^n. 

The  outward  manifestations  of  the  social  evil,  street  walk- 

-'•'•  Bishofi,    Mnrriiijio   uud   Divorc*',  -■'•  Conniumwcjilth    v.    Miinson,    lL*7 

"  "*<»•  Moist  or  V    Monro,  06  U.  S.  Hk      Mass.   4o<K 

■'•  Stato  V.  Walkor,  :U5  Kan.  297. 
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ing,  solicitation  on  the  streets  or  from  windows,  etc.,  ar(» 
nuisances  at  common  law  and  generally  fall  within  the  prov- 
ince of  the  municipal  ordinance  power. 

§  243.  Systems  of  legislation.— Prostitution  is  a  social  evil 
from  which  no  civilised  coimtry  is  free,  and  its  practice  goes 
back  to  very  early  periods  of  history.  In  the  mediaeval  city 
the  brothel  was  a  recognised  municipal  institution,  and  its 
freedom  was  accorded  by  the  authorities  to  visiting  princes 
and  other  honored  guests ;  no  stigma  appears  to  have  attached 
to  intercourse  with  prostitutes.  From  the  end  of  the  15th 
century  these  licensed  and  semi-official  houses  gradually  dis- 
appeared, largely  as  a  consequence  of  the  ravages  of  venereal 
diseases  which  spread  through  Europe  about  that  time  in 
their  most  virulent  form. 

In  England  brothels  were  licensed  until  the  time  of  Henry 
Vni,  so  it  was  enacted  by  14  Richard  II  that  no  such  houses 
should  be  kept  in  Southwark,  but  in  the  common  places  there- 
for appointed.  Prostitutes  were  freely  dealt  with  by  executive 
authority  .28 

At  present  the  status  of  prostitution  is  in  most  countries 
abnormal  owing  to  the  fact  that  it  is  admitted  to  be  in- 
eradicable,  while  yet  the  law  does  not  dare  to  sanction  it. 
From  this  results  an  administrative  practice  which  is  directly 
contrary  to  the  law. 

In  Germany  the  penal  code  forbids  the  keeping  of  disorderly 
houses,  yet  in  many  cities  they  are  tolerated  and  supervised 
by  the  police. 

In  France  there  is  no  legislation  touching  prostitution,  ex- 
cept that  a  statute  of  1791  authorises  municipal  police  officers 
to  enter  at  any  time  places  notoriously  given  up  to  debauchery. 
Otherwise  the  whole  matter  is  left  to  the  mayor,  who  acts 
under  his  power  to  take  all  measures  that  may  be  necessary 
for  public  order  and  morality.  In  Paris  (and  the  Paris  regu- 
lations have  largely  been  adopted  by  other  cities)  prostitutes 
must  cause  themselves  to  be  registered  at  the  police  office. 
This  registration  may  take  place  on  their  own  motion  or  by 
official  order.  It  is  cancelled  only  if  the  police  is  satisfied 
that  the  course  of  life  of  the  woman  will  be  changed.  Regis- 
tered prostitutes  are  subject  to  police  regulations,  the  principal 

28  See  instances  given  by  Coke  in  III  Tnst.  205. 
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lial)ility  being  that  to  periodical  [)hysical  examination.  Thei 
are,  however,  many  other  rules  as  to  conduct  on  the  street 
etc.,  violations  of  which  are  punishable  by  imprisonmeD 
Houses  of  ill-fame  exist  under  permits,  and  are  subject  to  co: 
trol  as  to  inmates  and  as  to  the  way  in  which  they  are  eo 
ducted.  They  may  be  closed  temporarily  or  permanentl 
The  mayor  may  forbid  the  lettinp:  of  lodfrinprs  to  prostitut 
and  bad  characters,  by  virtue  of  the  general  police  powe 
given  by  the  municipal  law  of  1884.  It  has  been  contendt 
that  registration  without  the  consent  of  the  woman  by  me 
administrative  order  is  not  due  process  of  law  ;-'^  but  the  exis 
ing  practice  is  firmly  established. 

In  England  legislation  exists  for  a  number  of  places  (por 
and  garrison  cities)  permitting  i)rostrtutes  to  be  ])laced  undi 
police  control  by  order  of  a  justice  of  the  peace,  and  to  1 
subjected  to  periodical  j)hysi(*al  examinations.  The  legislatic 
is  sanitary  in  its  charact<M\  the  s1atut(»s  being  known  as  co 
tagious  diseases  acts.  Outside  of  these  places  prostitiiti< 
exists  merely  by  sufferance. 

In  America  the  policy  of  regulation,  implying  a  legalisatic 
of  prostitution  within  defined  limits,  is  almost  everywhere  r 
pudiated,  and  the  police  power  operates  entirely  by  measur 
of  repression  and  restraint.  As  an  exception  it  may  be  note 
that  Idaho  gives  power  to  nmnicipalities  to  regulate  as  wc 
as  to  suppress  houses  of  ill-fame.-^'* 

The  measures  of  restraint  are  directed  eith(»r  against  pro 
titutes  or  against  places  of  prostitution. 

§  244.  Measures  against  prostitutes.— A  common  prostitii 
as  a  rule  answers  the  description  of  a  vagrant,  for  she  is  wit 
out  legitimate  means  of  support  and  is  apt  to  manifest  h* 
illegitimate  livelihood  in  an  oft'ensive  manner.-"  She  may  thi 
be  dealt  with  under  the  laws  against  vagraiH^y,  vagabondaj 

2«  Spo  Jiuljj^ent  of  Magistrato  of  spection,  supprepsioii  being  the  or 

Rheims,    reprinted    in    Amos    State  n'othod    irwliratcMl    by    the    eity    a 

Regulation  of  Vice,  p.  292.  lor   dealing   with    this  matter.    C\ 

•JoLa\vslS99,  p.  295.  Act   Y,    1,    X,..   4');    Act    March    i 

hi  IIJinoiH  a  statute  was  specially  1S74. 

enacted  to  make  it  unlawful  for  mu-  'i  Conunonwealtli   v.   Doherty,    1 

nicipal  authorities  to   grant  licenses  Mass.  24");  Commonwealth  v.  Bro¥ 

for  the  keeping  of  houses  of  prosti-  141    Mass.   7*<;    New   York  Tenem€ 

tution  or  to  provide  for  medical  in-  irouse  Act,  1001 .  §  141. 
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sHul  friiiiiiiHl  idleness,  Avliieh  are  to  be  found  in  all  the  states. 

I  Prostitution  may  also  he  made  a  distinct  offense,  and  living  in 

ai   house  of  ill-fame  may  be  i)iinished  as  prostitution.^'-     The 

prostitute  being  subject  to  the  penalties  of  crime  is  entitled 

to  the  safeguards  of  criminal  procedure.    She  may  be  arrested 

siuil  punished  by  fine  or  imprisonment,  and  there  is  authority 

I'or  holding  that  upon  conviction  she  may  be  required  to  give 

ssurety  or  recognizance  for  good  behavior.-*'*    Hut  it  would  not 

l)e  possible  to  exercise  this  power  in  such  a  way  as  to  allow 

lier  to  ply  her  trade  upon  prescribed  conditions  of  submission 

to    control,   for   since   the    main   part   of   the    understanding, 

namely,  that  she  should  continue  her  offense,  would  be  illegal, 

siU  conditions  annexed  to  it  would  be  void.     The  punishment 

inflicted  upon  her  must  be  in  conformity  with  the  law  of  the 

land,  which  does  not  know  licensed  illegality  conditioned  upon 

the  acceptance  of  a  diminished  status  of  ])ersonal  liberty.     In 

Elaine  it  was  formerly  held  that  a  prostitute  might  b<»  confin(Ml 

in  a  w<»rlvhouse  l)y  administrative  ])rocess,  not  by  way  of  pun- 

islim<»nt,  but  as  a   measure   for  her  own  l)enefit  and  for  the 

]»roteetion  of  the  conniiunity.'*^     This  view,  which  would  sw(»e]) 

away  all  the  safeguards  of  due  process  of  law,  was  later  on 

declared  to  be  inconsistent  with  the  Fourteenth  Amendment, 

and  the  decision  was  overruled."*'* 

Measures  for  the  repression  of  ])rostitution  short  of  punish- 
injj:  the  act  or  occupation  itself  may  be  directed  against  all 
women  or  only  against  prostitutes. 

Thus  women  may  be  forbidden  to  serve  as  waitresses  in 

saloons  or  dance  halls,  and  a  provision  has  been  sustained  pro- 

^'/^>iting  them  from  frequenting  saloons  after  midnight.^^    The 

'"1  ti-wineroom    ordinances    forbidding    the    serving   of    liquor 

^''      private  apartments  of  saloons  or  restaurants  to  less  than 

'''^  ir  persons,  unless  they  are  of  the  same  sex,  or  forbidding 

'*  •  *  maintenance  of  such  apartments,  belong  to  this  class.'^^ 

Pleasures  directed  only  against  prostitutes  may  encounter 

.'■  «   *  diflHculty  of  proving  th<»  fact  that  a  person  is  a  prostitute; 

^         h(>wev<*r,  that  is  prove<l  or  not  denied,  the  further  difficulty 

~^   -WeblH^r    V.    Harding,    15;")    IthI.  ""^  Portland  v.  Bangor,  65  Mo.  120. 

^*^  ^^^,  58  N.  K.  533.  •"••'  Ex  parto  Smith,  38  Cal.  702. 

-  ^  ■'  Bishop  I,  §  945.  ^'  Stato  v.   Barge,   82   Minn.   256, 

*-*  Adeline  G.  Nott's  Case,  11  Me.  .■;3  L.  R.  A.  428;  Chicago  ordinance 

^'^^j  1834.  Pec,  9,  1901. 
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arises  of  recognising  and  thereby  in  a  manner  legalising  the 
status.  An  ordinance  forbidding  prostitutes  from  being  on 
the  street  between  7  P.  M.  and  4  A.  M.  would  seem  free  from 
the  latter  difficulty;^®  an  ordinance  requiring  them  to  live  in 
certain  districts  would  present  it  very  strongly.^**  The  same 
objection  would  apply  still  more  to  physical  examination. 

It  has  been  suggested  that  prostitutes  might  be  subjected 
to  a  stringent  medical  control  under  appropriate  grants  of 
power  to  health  authorities.  The  theory  would  be  that  a 
general  power  to  quarantine,  etc.,  for  the  prevention  of  con- 
tagious disease  might  be  used  for  this  purpose.  But  our  courts 
have  uniformly  held  that  an  interference  with  the  liberty  of 
the  person  and  body  under  the  sanitary  power  is  justified  only 
in  cases  of  imminent  danger,  as  e.  g.  in  epidemic  diseases,  and 
the  danger  of  contagion  from  prostitutes  is  certainly  not  of 
that  character.  The  prevention  of  the  spread  of  venereal 
disease  would  fall  within  the  province  of  the  police  power,  but 
it  would  require  such  specific  regulations  as  would  practicalljr 
amount  to  a  legal  recognition  of  prostitution— the  very  thin^ 
which  our  legislative  policy  will  not  coneede.**** 

As  a  matter  of  fact  the  police  exercises  a  considerable  con- 
trol over  prostitutes.  A  woman,  who  is  without  legitimates 
means  of  support,  still  more  a  woman  who  walks  the  streets 
and  solicits,  is  liable  to  be  arrested  at  any  time  upon  the 
charge  of  vagrancy.  This  power  of  arrest  is  a  weapon  which 
may  be  used  to  enforce  the  observance  of  such  rules  as  the 
police  deems  essential  to  public  morals  or  decency.  It  is  clear 
that  this  result  is  accomplished  by  suspending  the  enforcement 
of  the  law,— an  extra-legal  condition,  which  can  be  applied 
only  within  narrow  limits  and  cannot  take  the  place  of  avowed 
regulation. 

§  245.    Houses  of  prostitution.— Houses  of  prostitution  are 
nuisances  at  common  law,'*^  no  matter  how  quietly  they  are 

•«»  Dunn  V.  Com.  for  use  of  Cat-  (■onimissioner    Taft,   in   a    telegram 

tlettsburg,  20  Ky.  L.  Rep.  1649,  43  to  the  Secretary  of  War.   admitted 

L.  R.  A.  701,  49  S.  W.  813.  that  since  November.  1900,  to  cheek 

3»  L  *Hote  V.  New  Orleans,  51  La.  the     spread     of     venere-al     disease, 

Ann.  93.  known  prostitutes  were  subjected  to 

■♦"  Under   military   authority    such  certified  examination, 
a   system    was   adopted   in    Manila;  ^i  3  Inst.  205. 
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Jcept;^'-  in  this  rcspt'ct  Ihry  arc  like  training  housoR  and  difl'rr 
irom  pljK'Os  where  li(iuor  is  sold  which  become  disorderly  only 
by  the  manner  in  which  Ihcy  iirc  kept.**^  The  nuisance  charac- 
"ter  arises  not  only  from  the  scandal  which  attaches  to  the 
Iiouse,  but  also  from  the  temptation  which  it  offers  to  indulge 
in  practices  which  corrupt  morals.^^ 

The  statute  may  rofpiire  that  in  order  to  constitute  a  house 
of  ill-fame  it  must  be  shown  to  be  of  evil  repute  as  well  as 
"to  be  used  for  immoral  practices  in  fact,^^'  but  reputation  alone 
<i:an  neither  be  made  the  ^ist  of  the  offense,  nor  conclusive  evi- 
dence of  the  offense;  it  nuiy  even  be  questioned  whether  the 
:fact  may  be  found  fnmi  the  evidence  of  reputation  alone, 
Although  di<*ta  to  that  effect  may  be  foimd.*'* 

The  keeping  of  a  house  of  ill-fame  is  generally  a  criminal 
offense.^*  A  person  who  hns  l<»t  a  place  to  one  who  uses  it 
ior  prostitution  do(»s  not  become  a  keep(»r  of  a  baw^dy  house 
l>y  failing  to  give  her  notice  to  leave.^^  although  a  statute 
making  him  liable  for  such  <lefaidt  woidd  ])robably  be  eonsti- 
lutionalJ'*  A  person  cannot  be  made  liable  for  renting  a  pbu*e 
to  a  reported  prostitut<'  if  he  had  no  reason  to  b<Oiev<»  tluit 
she  would  use  the  plnee  for  illicit  ])urposes;  for  an  absolute 
j>rohibition  against  batting  to  p,rostitutes  would  rend(»r  them 
homeless  and  dei)rive  them  of  shelter/*'^ 

As  a  nuisance  a  house  of  ill-fame  may  be  closed  and  sup- 
pressed :  but  the  house  itself  may  not  be  destroyed,  since  it 
is  capable  of  serving  a  lawful  pur])ose.*'' 

A  house  of  ill-fame  would  cease  to  be  a  criminal  nuisance 

•2  Bishop,    Now    rrim.    Law    F,    §         *^  Masaachusetts     Rev.    Laws,  ch. 

1087.  212,  §  19;  Illinois  rrim.  Code,  §  57; 

<•"•  Commonwealth    v.    McDonongh,  New  York  Ponnl  Code,  §  ,322. 
IH  Allen,  5S1.  •«'' StaK'  v.   Williams,  30  N.  J.  L. 

44  Commonwealth   v.    Lambert,    12  102. 
Allen,   177:    King  v.  People,  83  N.         *»  In   New  York   he  must  remove 
Y.  587;  Comnmnwealth  v.  Cobb,  120  the  tenant  within  5  days  after  re- 
Mass.  356.  ceiving    notice    from    the    board    of 

«Cadwell  v.  Rtate,  17  Conn.  467.  health.    Tenement  House  Act,  1901, 

estate  V.  Bnmell,  29  Wis.  435;  §  144. 
I»rake  v.  State,  14  Neb.  535;  Betts         '«  Millikan     v.     Weatherford,     54 

V    State,    93    Ind.    375;    People    v.  Tox.  388. 

Gastro,  75  Mich.  127;  State  v.  TTa-         "^  Ely  v.  Niagara  Co.  Supervisors, 

berle.  72  Iowa,  138.   ITnder  the  New  36  N.  Y.  297;   Welsh  v.  Stowell,  2 

York  Tenement  House  Act,   §   145,  Dougl.  (Mich.)  332. 
corroborative  evidence  is  required. 
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if  it  were  licensed.  Laws  and  ordinances  go  to  the  extent  of 
forbidding  sueli  houses  in  designated  places,  perhaps  even 
forbidding  them  outside  of  certain  places;  this,  however,  does 
not  necessarily  legalise  them  in  the  places  not  specially  pro- 
hibited. In  Ij'IIote  V.  New  Orleaus^'^2  i\^q  ordinance  expressly 
provided  thnt  its  i)rovisions  should  not  be  construed  as 
sanctioning  or  authorising  houses  of  ill-fame  in  the  district, 
outside  of  which  they  w<'re  specially  prohibited.  While  prac- 
tically this  op(»rates  as  an  assignment  of  limits,  it  does  not  so 
in  law.  A  n^gulation  of  houses  of  ill-fame  by  license  would, 
however,  not  be  un  constitution  a  l.'*'-'^ 

§246.  Practices  in  aid  of  prostitution.— As  regards  prac- 
tices incidental  or  subservient  to  prostitution,  the  law  may 
punish  persons  who  procure  or  furnish  the  occasion  for  illegal 
int(*rcourse,  especially  if  they  do  so  for  gain.  This  is  done  by 
\\w  German  Penal  Code,  while  our  laws  are  generally  silent 
with  n^gard  to  procurers  and  procuresses.  In  many  states 
their  ])nictic('s  fall  und(»r  tlit^  deiinition  of  abduction.  Recently 
a  statute  of  Xt»w  York  has  dcMdaivd  male  persons  who  live  on 
the  (»aniiiigs  of  prostitut(»s  to  be  vagraiits.*^^     ' 

The  tVe(|uenting  of  houses  of  ill-fame  may  be  punished  as 
w(^ll  as  the  keeping  of  them,*''*^  though  not  covered  by  the  com- 
mon law ;  for  it  can  hardly  be  denied  that  he  who  resorts  to  a 
prostitute  aids  and  abets  prostitution.  However,  as  is  usual 
in  the  analogous  cases  of  drinking  and  gambling,  the  police 
j)ower  confines  its  restraints  to  the  person  who  acts  for  gain 
and  as  a  matter  of  business. 

The  prohibition  against  advertising  or  selling  means,  in- 
stnniients,  etc.,  to  prevent  conception  is  sometimes  classed 
with  provisions  against  obscenity;  more  properly  it  should  be 
regarded  as  a  measure  to  remove  inducements  to  illicit  inter- 

r-'-*  177  U.  S.  587.    See,  also,  §  179,  from    1870    to    1874.      In    San    An- 

(»89.  tonio  houses  were  licensed  in   18S9 

'•^  State  V.  C^larke,  'A  Mo.  17.  It  nnd  ]>ro8titutes  were  examined; 
is  statO(|  by  Chapin,  isruiiicipal  San-  nfter  10  months  this  method  of 
itntion  in  the  United  States,  that  rejnihition  was  abandoned.  It  iji 
tlu-re  are  nine  cities  which  attempt  also  state<l  that  the  ordinances  of 
by  licenses  or  fines  to  restrict  the  Denver  provide  that  the  health  corn- 
number  of  houses  of  prostitution,  missioner  may  examine  prostitutes, 
:ind  that  three  cities  confine  such  but  that  this  is  not  done. 
houses  to  particular  districts.  In  B4Act  April  5,  1900. 
St.  Louis,  medical  inspection  existed  55  State  v.  Botlrin,  71  Iowa,  87. 
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i^oiirse.^*  The  advertising  on  the  part  of  prostitutes  in  covered 
terms  was  held  to  be  an  obscene  publication  unrler  the  f(»deral 
legislation  relating  to  sending  obscene  matter  through  the 
mails.^" 

BBUTALITY  AND  INHUMANITY.     §§247-240. 

J5  247.  Upon  this  subject  there  is  little  legislation,  and 
that  of  recent  date.  At  a  time  when  physical  sutT:Vring 
of  others  was  regarded  with  callousness,  when  the  pen- 
alties inflicted  by  the  law  were  cruel  nnd  barbarous 
and  were  made  public  spectacles,  when  childnai  wimv  univer- 
sally subjected  to  severe  corporal  punishment,  brutality 
was  not  regarded  as  a  matter  of  public  concern.  Xow  that 
cruel  punishments  have  been  abrogat(Ml  and  made  unconsti- 
tutional, that  th(»  standards  of  refinemtMit  havi*  l)et'!i  raised 
t»normously  in  all  classes  of  the  population,  and  the  iKirbanms 
instincts  which  fln<l  pleasure  in  the  horrible,  have  to  a  gn'at 
extent  been  repressed,  if  they  have  not  jiisappcanMJ,  — brutal- 
ity cannot  be  said  to  be  a  public  evil  of  consi(b»rabl(»  magni- 
tude, and  the  law  is  chiefly  directed  against  |)ractices  which  in 
former  times  would  hardly  hav<»  met  with  inoi-al  n^probation. 
Brutal  sports  and  entertainments,  and  ernelty  to  animals,  form 
the  principal  subjects  of  police  legislation  in  this  field. 

§248.  Brutal  sports  and  entertainments.— The  ])rinci])al 
legislation  is  against  prize  fights.  These  are  criminal  assaults 
at  common  law,  as  serving  no  useful  j)urpose  and  tending  to 
breaches  of  the  p(»ac(»,  and  the  cons(Mit  of  one  party  to  re- 
ceiving violent  injury  at  tin*  hands  of  tin*  other  IxMng  un- 
lawfid  and  void.  Tin?  common  law,  howi^ver,  recognises  as 
lawful,  manly  sports  calculated  to  give  bodily  strength,  skill 
and  activity,  and  *'to  fit  peoph*  for  defcMise,  pul)lic  as  \\'A\  as 
personal,  in  time  of  need.'*  Playing  at  cudgels  or  foils,  or 
Wrestling  by  consent,  there  being  no  motive  to  do  bodily  harm 
On  either  side,  are  mentioned  among  these.*  With  regard  to 
sparring  or  boxing  matches,  where  gloves  an*  used,  legislative* 
Policy  is  not  uniform.     They  are  sometinu^s  expressly  author- 


-oNew    York     Penal     (\uU\     Scr.  •"  l)niilop  v.  l^nitiMi  Stales,  H»r>  T. 

•U8;  lllinoiH  Crim.  C\uU\  §  4,  .1.  0;  S.   4s(). 

^laanadiuHCtts   Ecv.    Laws,    cli.    212,  i  ^'(nnnioinvojilth    v.    (.'ollberg,    1I1> 

Sw.  2(5.  Mass.  :^")0. 
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ised,  especially  if  arranged  by  responsible  organisations  ;2  some- 
times they  are  held  not  to  be  within  the  meaning  of  a  prize 
fight  to  which  the  expectation  of  reward  and  the  intent  to 
inflict  some  degree  of  bodily  harm  are  deemed  essential;' 
sometimes  they  are  expressly  forbidden,  especially  when  they 
take  the  form  of  exhibitions  for  which  an  admission  fee  is 
charged.**  Even  the  witnessing  of  such  exhibitions  may  be 
made  unlawful.** 

With  regard  to  prize  fights,  statutes  now  commonly  punish 
what  at  common  law  would  be  merely  acts  of  preparation: 
training,  advertisements,  etc.  ;^'  we  also  find  legislation  pro- 
hibiting the  exhibition  of  pictorial  reproductions.' 

Nevada  is  the  only  state  which  licenses  prize  fights,  pro- 
viding certain  restraints  and  safeguards:  examination  by 
l>hysicians,  prohibition  of  sale  of  liquor,  etc.** 

Besides  priz(»  fights,  other  brutal  sports  are  or  may  l>e  pro- 
hibited: dog,  cock  and  bull  fights,  long  continued  bicycle 
racing,  etc." 

Many  sports  are  allowed,  which  while  not  involving  inten- 
tional violent  injury,  are  connected  with  dang(»r  of  bodily 
harm,  and  in  which  a  considerable  amount  of  roughness  may 
l)(»  displayed.  It  is,  however,  c(mceiv(»d  tluit  th<*  legislature 
has  absolute  control  over  all  sports  which  are  publicly  ex- 
hibited, au'l  its  judgment  that  a  given  form  of  sport  is  brutal 
should  b(;  aceej)te(l  as  eonelu.sive  by  the  courts.  A  municipal 
ordinance  may  on  well  established  principles  be  controlled  by 
the  coiu'ts  as  to  its  reasonableness. 

The  public  exhibition  of  deformed  persons  is  el<*arly  an  ap- 
l)eal  to  brutal  instincts  or  to  morbid  curiosity,  and  has  been 
forbidden  in  some  states.^" 

The  same  is  true  of  the  (^xhibitioii  of  persons  who  have  be- 
c(mie  conspicuous  or  notorious  through  snuw  criminal  act,  the 

■iStato    V.    Olynipii*    Club,    4«    l.a.  « Act  .laiiimry  li9,  1897. 

Ann.  DSo,  li4  L.  K.  A.  451'.  ".Massachusetts     Uev.     Laws,     ch. 

"People  V.  Taylor,  96  [Mich.  ."576,  "212,  Sec.  79-86;  Illinois  Crim.  Code, 

21  L.  E.  A.  287.  Soc.  52. 

4  New   York    Penal   (^ode,   §   458;         lo  Illinois  Act  of  1899;  Massachu- 

Jllinois  Crim.  Code.  §  235.  setts  R^^v.  Laws,  ch.  213,  Sec.  24,  if 

•'•  Illinois  Crim.  (.'(»dc.  §  235.  the  deformed  persons  are  minors  and 

'•  Illinois  Crim.  Co<U',  §  231-234.-  iiisjujc.  or  if  deformity  is  artifici.MlIy 

"  Made  a   felony  in   Maine  V»y  A«-t  ju(»(hieed. 
of  1897. 
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^glorification  of  crime  being  both  brutal  and  scandalous.  It 
is  forbidden  by  the  statute  of  Illinois  last  cited. 

The  statutes  of  some  states  forbid  the  publication  of  the 
lives  of  criminals,^  ^  or  the  sale  to  minors  of  publications  de- 
voted to  criminal  deeds.^^ 

There  are  descriptions  of  tortures  and  horrors  which  are 
not  better  than  obscene  publications  and  appeal  to  very  similar 
instincts;  but  as  they  do  not  fall  under  the  definition  of  the 
obscene,  they  would  require  special  statutory  provision.  News- 
papers which  are  largely  given  over  to  scandalous  matter  have 
in  some  states  been  declared  to  ha  criminal  publications.^^ 

§  248.  Cruelty  to  animals— Vivisection.^^— Animals  are  not 
protected  against  maltreatment  by  their  owners  at  common 
law,  except  that  excessive  cruelty  committed  in  public  may 
be  indictable  as  a  nuisance,  offending  public  decency.^ ^ 

Actual  cruelty  is  now  forbidden  in  probably  all  the  states, 
a  peculiar  feature,  of  this  legislaticm  being  the  partial  reliance 
upon  voluntary  associations  for  th<^  enforcement  of  the  law.^*^ 

Where  the  law  forbids  cruel  ill-treatment,  abuse  and  torture 
(as  in  England)  without  furth<»r  specification,  it  is  necessary 
to  determine  what  is  cruel.  Th(»re  are  practices  which  while 
they  inflict  great  pain  ni)()n  the  animal,  render  it  more  useful 
or  valuable.  It  has  l)een  held  in  England  that  a  painful  opera- 
tion making  the  animal  more*  lit  for  food  (spaying  sows)  is  not 
cruel.^^  On  the  otlii^r  hand,  there  is  a  conflict  of  authority  as 
to  the  dishorning  of  cattle  which  increases  their  marketable 
value.^*  The  decision  in  the  Callaghan  case  which  sustained 
the  practice,  laid  stress  upon  the  omission  of  the  word  ** wan- 
ton" which  was  found  in  a  former  statute;.  A  higher  market- 
able value  does  not  nec(»ssarily  indicate  greater  usefulness, 
as  the  price  may  be  dictated  by  fancy;  the  docking  of  tails  of 
horses  is  expressly  forbidden  by  some  of  our  statutes.^'* 

11  Alabama,  1894.  I'lL*,  Sec.  70-77;  Illinois  Crim.  Code, 

>-  Massachusetts    Kev.    Laws,    ch.  SSec.  50,  57. 

212,  Sec.  21.  "Lewis  v.  Fennor,  18  Q.  B.  Div. 

"State  V.   McKee,    73   Conn.    18,  532. 

411  L.  R.  A.  542;  State  v.  Van  Wye,  "Brady    v.    McArgle,    14    L.    E. 

136  Mo.  227.  (Ireland),    174;    Callaghan    v.    So- 

i*See,  also,  §   152-154.  <iety  Prev.   Cruelty  to  Animals,   16 

15  Bishop  New  Crini.   Luw   1,  See.  L.  Jf.   (Ireland),  'V-T). 

r.(>7;    State   v.    Karsteudiek,   49   La.  ':»  I  Niiiois,      ism,      MassachuHotts, 

Ann.  1()2L  'Mi  L.  R.  A.  H^O.  ls!)l,  etc. 

i«  Massachusetts    Rev.    Jjaws,    ch. 
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We  should  not  speak  of  ** wanton"  cruelty  where  the  owi 
merely  tries  to  save  expense  and  is  callous  to  the  suffering  wh 
he  inflicts  upon  the  animal.  Our  statutes,  however,  expres 
prohibit  practices  of  that  character,  and  prescribe  posit 
regulations  as  to  the  care  of  cattle  in  stockyards  or  while 
course  of  transportation  on  railroad  cars.2<^ 

It  is  also  now  frequently  forbidden  to  abandon  disab 
animals,  and  animals  found  abandoned  and  disabled  beyo 
recovery  for  any  useful  purpose,  may  be  killed. ^^  Provisi 
is  generally  made  for  compensation  of  the  owner,  if  the  anii 
has  any  value.  The  owner  may,  however,  not  be  deprived 
the  property  in  the  animal  or  its  carcass  without  judic 
process,  unless  his  neglect  of  the  animal  amounts  to  aband 
ment  of  ownership.^^ 

Legislative  provisions  may  ordinarily  extend  to  the  regu 
tion  of  methods  of  killing  animals.  Where,  however,  a  pari 
ular  method  of  killing  is  prescribed  by  the  ceremonial  law 
somi*  religion,  the  (juestion  whether  it  is  cruel  or  not  c 
jirobably  not  be  determined  arbitrarily  by  the  legislature 
as  to  conclude  th(»  courts.  In  Switzerland  the  slaughtering 
animals  without  previous  stunning  (in  accordance  with  1 
Mosaic  Law)   was  prohibited  by  constitutional  amendmeni 

Vivisection  for  scientific  investigation  is  not  within  the  spi 
or  intent  of  the  laws  forbidding  cruelty  to  animals,  unl 
needless  suffering  is  inflicted.  As  a  possible  subject  of  pol 
l(»gislation,  vivisection  presents  the  problem  of  two  conflict! 
claims  of  humanity:  the  freedom  of  scientific  research,  and  ' 
l>rotection  of  sentient  beings  from  suffering  and  torture. 
j)ossible,  both  must  l)e  reconciled ;  hence  the  prohibition  of  vi 
section  practiced  without  suffering  (by  use  of  anaestheti 
would  be  unreasonable.  Where  the  torture  inflicted  is  i 
doubted  and  extreme,  the  considerations  are  closely  balanc 
and  the  decision  should  be  with  the  legislature.  The  c 
sensus  of  civilised  nations  is  in  favor  of  allowing  the  practi 

-<»  Illinois    C'rim.    (>ode,    Sec.    oO;  agents  of  a  private  society,  is  qi 

iMjiHS.     eh.     212,     See.     73;     United  tiouable. 

States  Rev.  Statutes,  4386-4390.  -^  Loesch     v.    Koehler,     144     ] 

-•I  Massaehusetts    Rev.    Laws,    eh.  278,  35  L.  R.  A.  682;  King  v.  Ha; 

9"),   Sec.    13.     The    provision    of    tlie  80  Me.  206. 

Massachusetts   statute   according    to  '-•'»  Art.     25bis    of    Swiss    Fedi 

wliirh    exclusive    power    to    kill    tlie  Constitution, 
animal   is  given   to   the  oflicers  and 
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though,  if  possible,  under  regulations  mitigating  its  evils.  In 
England  domestic  animals  may  be  experimented  upon  only 
under  a  permit  from  a  Secretary  of  State.^^  In  Germany 
regulations  have  been  issued  for  vivisection  at  universities, 
which  are  without  exception  under  state  control.  They  allow 
vivisection  for  serious  research  and  where  im])ortant  for  pur- 
poses of  instruction.  Its  practice  in  lecture  rooms  is  specially 
restricted,  and  it  miLst  be  conducted  by  instnu'.tors  or  under 
iheir  responsibility.  Where  lower  animals  are  equally  avail- 
able for  puri)oses  of  demonstration,  higher  animals  may  not 
be  u.sed.  Anaesthetics  must  be  used  when  not  inconsistent 
with  the  nature  of  the  experiment.-*'' 

The  cruel  treatment  of  animals  for  sport  has  already  been 
referred  to.     Wild  animals  not  being  i)roperty,  the  legislature 
ftmtrols  the  right  to  hunt  absolutely  and  may  forbid  hunting 
if  deemed  cruel.     In  Massachusetts,  letting  loose  a  fox  to  be 
chased  and  mangled  by  dogs  has  been  held  to  be  indictable 
<Tuelty.-*'    The  using  of  pigeons  or  other  tame  birds  as  targets 
for  jnirpo.se  c»f  amusement  or  as  a  test  of  skill  in  marksman- 
ship has  been  held  to  be  within  the  .statutes  against  cruelty  in 
Xorth  Carolina,-^  and  Colorado,  -**  while*  in  Pennsylvania^-'  and 
Missouri'*'*   the  courts,  under  th(»  cireiunstances  of  the  cases, 
i-eached    a   contrary   conclusion.     But   the    practice   may   un- 
<loabtedly    be    prohibited   by   .statute   as   wanton   a4id   S(»rving 
iio  useful  purpose  that  could  not  be  otherwise  accomplished.'*^ 
The  prohibition  against  the  killing  of  song  birds  falls  under 
t:  his  head.^- 

publk:  amuskments.    §§250-251. 

ji  260.  Ground  and  scope  of  police  control.— Public  amuse- 
^jients  have  engaged  the  attention  of  the  police  power  to  a 
limited  extent,  chiefly  in  so  far  as  they  are  conducted  in  public 

-♦*  Act  of  1876.  27  State  v.  Porter,  112  X.  C.  887. 

-••'»  Similar    restrictions    are    advo-         ss  Waters  v.   People,  23  Colo.   33, 

«-ated   ill    the    United   States,   and   a  33  L.  R.  A.  836. 
VnW    to    regulate    vivisection    in    the         sn  Commonwealth    v.    Lewis,     140 

iHstrict  of  Columbia  lias  been  intro-  Pa.  St.  261,  11   L.  R.  A.  522. 
•Iuce<l    into    the    Senate.      See    copy         ■*"  State  v.  Bogardus,  4  Mo.  A[>p. 

^)t    this   Bill    in  'Albert    Lertingrwell,  2ir>. 

'1  he    Vivisection  (Question,  New    Ha-  "'^  Maswichusetts    Rev.     Ijjiwh,    ch. 

\cii,    IJMH.  212,  Sc<-.   7.S. 

-'••r(i?ii!iiiiii\vo{ilth    v.    Turner,    1413         --New     York     Forest,     Fish    an<l 

Mass.  296,   14  N.  K.   130.  Came  Law,  §  33. 
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places,  assume  the  form  of  gambling,  are  connected  with  drink- 
ing, encourage  sexual  vice,  or  are  obscene  or  brutal.  Pro- 
visions involving  either  of  these  elements  have  been  noticed 
before. 

It  is  recognised  in  a  general  way  that  there  is  a  possible 
tendency  toward  abuse  or  disorder  inherent  in  public  amuse- 
ments,38  and  upon  this  ground  the  power  very  generally  vested 
in  municipal  corporations  to  license  them  is  justified.^'*  Their 
tendency  to  encourage  idleness  has  also  been  relied  upon  as  a 
ground  of  restraint,  and  an  old  law  of  New  York,  still  on  the 
statute  books,  entirely  forbids  the  exhibition  or  performance 
for  gain  or  profit,  of  any  puppet  show,  wire  or  rope  dance,  or 
any  other  side  shows,  acts  or  feats  which  common  showmen, 
mountebanks  or  jugglers  usually  produce  or  perform. •'^•''* 

Amusements  are  public  where  admission  is  promiscuous  and 
not  based  upon  personal  selection.  A  private  dancing  school 
has  been  held  in  England  not  to  be  a  place  kept  for  public 
dancing,  although  run  for  hire  and  gain.^®  Under  a  municipal 
power  to  license,  rej^^ulate  and  prohibit  amusements,  it  has  been 
held  in  Illinois,  that  picnics  arranged  by  private  societies  may 
not  be  interdicted  as  nuisances  irrespective  of  the  way  in 
which  they  are  conducted.^^ 

As  a  rule  it  does  not  make  any  difference  for  the  purpose 
of  the  [)olico  power,  whether  the  entertainment  is  provided 
by  the  public  tlujuiselves  (gaming,  dancing,  etc.)  or  furnished 
to  them  in  the  form  of  exhibitions.  As  public  dance  halls  easily 
become  centers  of  vice,  they  are  sometimes  made  the  subject 
of  special  provisions,  and  masked  balls  to  which  admission 
is  obtained  upon  payment  of  money,  etc.,  may  be  entirely  for- 
bidden.^^    The  German  law  distinguishes  between  entertain- 

•^■5  Welch     V.     Stowell,     2     Dougl.  -'o  1  K.  St.  660,  Sec.  1. 

(Mich.),  332,  1846;  ''Thousands  of  .»«  BilUs  v.  Burghall,  2  Esp.  722. 

young  men  are  lured  to  our  public  37  Desplaines    v.    Poyer,    123    III. 

theatres,    in    consequence    of    their  348. 

being  the  resort,  nightly,  of  the  ss  Mass.  eh.  103,  Sec.  175.  Enter- 
profligate  and  abandoned;  this  is  a  tainments  in  places  where  liquor  is 
nuisance.*'  sold  are  subject  to  absolute  control, 

3*  Illinois  Rev.  St.  Cities  V,  §  1,  and    pome    states    forbid     entirely 

No.   41,   44;    Mass.   Rev.   Laws,   ch.  the  sale  of  liquor  at  theatrical  per- 

102,  Sec.  168-180;   Boston   v.  Shaf-  formances.     California   Penal    Code, 

fer,   9   Pick.   415;    Hnker   v.   Cincin-  Sec.  303. 
i.ati,  11   Ohio  St.  r).'^4. 
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jiients  of  an  artistic  character,  and  those  which  do  not  serve 
superior  ends.  Of  the  former  class  the  most  important  is  the 
theatre. 

§  251.  Control  over  theatres— Stage  censorship.^o— In  Euro- 
pean countries  the  theatre  is  in  a  special  manner  subject  to 
police  control. 

In  England,  when  the  stage  lost  its  connection  with  the 
church,  companies  of  players  were  attached  to  the  court  or 
noblemen,  as  whose  servants  they  were  designated  and  under 
whose  license  they  acted.  So  in  1583  a  number  of  selected 
actors  were  enrolled  under  the  Master  of  the  Revels  as  th(? 
Queen's  company  of  players.  The  municipal  authorities  also 
claimed  the  right  to  control  i)lays  and  actors  within  theii* 
jurisdiction,  and  in  1575  all  players  were  expelled  by  them 
from  the  city  of  London.  The  provinces  of  state  and  munici- 
pal control  were  not  clearly  marked  from  each  other,  and  W(» 
find  the  Privy  Council  and  the  London  city  authorities  partly 
in  conflict,  partly  in  friendly  eommiuiieation  with  each  other, 
regarding  the  subject.^*'  Statutes  of  Elizabeth*^  punished 
common  ])layers  of  interludes  or  minstrels  **n()t  belonging  to 
any  baron  of  this  realm  or  to  any  oth(»r  honorable  person  of 
greater  degree,"  and  down  to  1824  unauthorised  players  wen^ 
treat4?d  as  vagrants— siiie(»  1737,  it  is  true,  only  if  they  played 
where  they  had  no  legal  settlenu^nt.  By  Walpole's  Theatre 
Act  of  that  year*'-^  letters  i)atent  or  the  license  of  the  Lord 
Chamberlain  (who  succeeded  to  the  function  of  the  Master 
of  the  Revels)  wercj  required  for  the  performance  of  any  in- 
terlude, tragedy,  comedy,  opera,  play,  farce  or  other  enter- 
tainment of  the  stage,  for  hire  or  gain.  Moreover,  no  new 
play,  act,  or  scene  was  to  be  put  upon  the  stage  without  first 
Sending  a  copy  to  the  Lord  Chamberlain,  who  was  giv<?n 
]>ower  to  prohibit  its  i)erformance  as  lie  should  think  fit.  Th(» 
^me  act  i)rohibited  the  issue  of  licenses  for  provincial  cities, 
and  this  metropolitan  monopoly  was  only  gradually  abandoned 
by  special  acts  of  Parliament  allowing  the  establishment  of 
theatres  in  cities  outside  of  London.^  ^     The  present  theatre 

3»  See,  also,  §  239.  -*!  EspeciaHy  39  Elia.  ch,  4. 

*o  Ordish,  Early  English  Theatres  *-'  10  George  II,  eh.  28. 

V.  58-61;  as  to  action  of  the  Privy  *■'•  H  George  III,  ch.  10;  11  Geor^'o 

Council   sec   Dascut   Acts,   1543,   p.  IJl,  eh.  16. 
lt»9. 
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act  of  1843^^  requires  justices'  licenses  in  the  provinces,  and 
a  license  from  the  Lord  Chamberlain  in  London,  and  retains 
the  provision  that  new  plays  must  be  submitted  to  the  Lord 
Chamberlain,  who  may  prohibit  them  absolutely  or  for  a  time, 
for  the  preservation  of  good  manners,  decorum,  or  the  public 
peace.  The  English  law  thus  retains  the  censorship  for  the 
stage. 

In  Prance,  by  administrative  usage,  confirmed  by  decrees 
of  December  30,  1852,  and  January  6,  1864,  theatrical  per- 
formances requipe  previous  authorisation,  given  in  Paris  by 
the  minister,  in  the  provinces  by  the  prefect  of  the  department, 
and  the  permit  may  be  revoked  at  any  time.  However,  the 
establishment  of  a  theatre  requires  only  notice  to  the  au- 
thorities, and  no  license. 

In  Germany  theatrical  managers  require  a  license,  which 
may  be  refused  only  if  the  authorities  are  satisfied  that  the 
ai)plicant  does  not  possess  the  necessary  moral,  financial  or 
artistic  qualifications.  Actors  do  not  require  a  license.  Cen- 
sorship is  r(»cogiiised  even  without  specific  statutory  authority 
as  a  measure  for  the  prevention  of  vice  or  disorder,  with  this 
qualification,  however,  that  plays  may,  but  need  not  be,  exam- 
ined before  they  are  performed. 

In  America  theatres  are  generally  classed  with  other  kinds 
of  shows  and  exhibitions  in  making  them  subject  to  the  power 
of  municipal  license.  License  fees  are  not  uncommonly  graded 
according  to  the  character  of  the  entertainment,  so  that  dra- 
matic or  operatic  i)erformances  require  a  smaller  fee  than 
circuses  or  menageries.^"'  The  license  is  required  with  refer- 
ence to  the  place  or  the  kind  of  entertainments  to  be  given, 
not  with  reference  to  the  pursuit  of  the  profession  of  actor,  or 
manager,  or  with  regard  to  a  particular  performance.  The 
license  appears  to  be  in  many  cases  a  tax  rather  than  a  means 
of  control,  in  others,  however,  it  may  be  refused  if  the  place 
can  be  shown  to  be  disorderly  or  disreputable,'*®  and  in  Massa- 
chusetts the  license  is  revocable  at  pleasure.^^  The  criminal 
law  is  generally  adequate  for  dealing  with  obscene  plays  or 

»M>  &  7  Vict.  <-li.  (>8.  App.    Div.    N.    Y.    1l>3,    72    N.    Y. 

•»•-•  Chicajro    Kcv.    Ccxio,    1S1)7,   Sec.  Suppl.  473. 
1>9.  47KCV.   Laws,  cb.   102,  »Si>c.   172. 

^«  Armstrong  v.  Murj)hy,  ijo  N.  Y. 
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shows."***  Censorship  does  not  exist  in  America,  and  may  be 
reerarded  as  prohibited  by  the  spirit  of  the  constitution.^'* 
Legislation  has  been  enacted  with  regard  to  places  of  public 
entertainment  in  the  interest  of  public  safety,  to  compel  equal 
treatment  of  the  races  in  the  matter  of  admission,^"  and  to 
secure  public  convenience,  notably  by  requiring  the  removal 
of  hats.*^^ 

♦«  People  V.  Doris,  14  Appl.  Div.         50  See  section  694,  infra, 
N.  Y.  117.  ^^  So  in  Chicago  by  ordinance  and 

*•  Dailey  v.    Superior   Court,    112     by  statute  in  Ohio,  West   Virginia, 
Cal.  94.  Louisiana,  Wyoming  and  Utah. 
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CHAPTER  X. 

OONTBOL  OF  DEPENDENTa 

INSANITY.     §§252-256. 

§252.  Restraints  placed  on  the  insane.— Where  a  person 
is  mentally  so  deranged,  that  he  is  dangerous  to  himself  or 
others,  if  permitted  to  be  at  large,  it  is  clear  that  he  may  be 
given  into  proper  custody;  ])nt  the  statutes  generally  allow 
also  the  commitment  of  the  insane,  where  the  restraint  is  for 
his  benefit,  or  where  he  is  a  fit  subject  of  care,  tn^atment  or 
custody.*  The  commitment  may  be  either  to  an  asylum,  public 
or  private,  or  to  the  custody  of  friends  or  relatives,^  the 
statutory  provisions  being  generally  confined  to  the  former. 
Provisionally  and  until  his  case  can  be  properly  disposed  of 
according  to  law,  the  insane*  may  be  placed  under  restraint 
without  judicial  process,**  but  some  statutes  set  a  limit  of  time 
to  such  temporary  detention,*  and  in  the  absence  of  statutory 
])rovision  the  person  imposing  the  restraint  acts  at  his  peril.*"* 
A  more  than  provisional  confinement  in  an  asylum  can  be 
ordered  only  by  a  court,  and  upon  notice  to  the  alleged  insane,** 
unless  the  condition  of  the  patient  mak(^s  a  hearing  dangerous 
or  prejudicial  to  his  healthJ  In  Illinois  there  is  ordinarily 
a  trial  by  jury,  and  it  is  provided  that  the  rights  of  the  person 
whose  mental  condition  is  inquired  into  shall  be  the  same  as 
those  of  any  defendant  in  a  civil  suit.^     Tnder  the  same  statute 

I  Massachusetts  liev.  Laws,  ch.  87,  « duise    v.    Hathaway,    14    Mass. 

8ec.  83;  Illinois  Rev.  St.  ch.  8'),  Sec.  -22,  as  to  appointment  of  g^iardian; 

1;    Ko  Dowdell,    169   Mass.   387,   47  Smith  v.   Peoi>le,  65  111.   37;");    Gan- 

N.    E.    1033;    Porter    v.    Kitch,    70  non  v.  Doyle,  16  R.  I.  726,  5  L.  R.  A. 

Conn.  235,  39  L.  R.  A.  353.  359;   Soules  v.  Robinson   (Ind.),  60 

-Mil.   Rev.    Statutes,    ch.    85,   Sec.  N.   E.   726,  62   N.   E.  999;    Ro   Ble- 

11;  New  York  Insanity  Law,  §  62.  witt.  131  N.  Y.  541,  30  N.  E.  587; 

3  Colby  V.  Jackson,  12  N.  H.  526;  Re  I^mbort,  134  Cal.  626,  66  Pac. 
Lott  V.  Sweet,  33  Mich.  308;  Denny  851,  55  L.  R.  A.  856;  see  collee- 
V.  Tyler,  3  Allen,  225.  tion  of  authorities  in  note  23  L.  R. 

4  Massachusetts  Rev.  Laws,  ch.  87,  A.  737. 

Sec.    52;     Dlinois    Rev.    St.    cli.    S5,  •  Chavanncs    v.     Priestly,    80    la. 

Sec.  2.  3 J 6,  9  L.  R.  A.  193. 

'  Van    Deuseu    v.    Newcomer,    40         *<  He  v.  St.  ch.  85,  Sec.  67. 
.Mich.  90. 
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the  trial  by  jury  may  be  dispensed  with  where  for  any  reason 

it   would  be  inexpedient  or  improper;  but  in  that  case  the 

judge  must  appoint  a  commission  of  qualified  physicians  to 

be  chosen  by  himself,  who  shall  make  a  personal  examination 

of    the  patient  and  report  thereon.®     In   Massachusetts  the 

summoning  of  a  jury  is  in  the  discretion  of  the  judge,^^  but 

"the  judge  must  either  see  and  examine  the  alleged  insane  per- 

s^oiiy  or  state  in  his  final  order  the  reason  why  it  was  not  con- 

ff^idered  necessary  or  advisable  so  to  do;^^  a  certificate  of  two 

X^hysicians  is  required,  who  must  not  be  connected  with  the 

jDlace  to  which  an  insane  person  may  be  committed.^^     The 

Supreme  Court  of  the  United  States  has  sustained  the  provi- 

s^ions  of  the  law  of  Alabama  which  required  the  sheriff  to 

"take  the  body  of  the  alleged  lunatic,  and,  if  consistent  with  his 

liealth  or  safety,  to  have  him  present  at  the  place  of  trial, 

^ilthough  no  provision  is  made  for  independent  examination  by 

the  court  if  the  hmatic  does  not  appear  at  the  trial.^**     The 

<?ourt  held  that  the  power  was  given  to  the  sheriflp  for  the 

purpose  of  securing  the  attendance  of  the  alleged  lunatic  before 

the  court,  and  that  it  would  not  be  presumed  that  he  exercised 

it  for  the  purpose  of  preventing  such  attendance. 

§  253.    Provisions  held  defective.— The  law  of  Califomia^^ 

provides  that  two  authorised  medical  examiners  must  give  a 

ciertificate  showing  that  the  person  to  be  committed  is  insane 

so  as  to  require  care  and  treatment  in  a  hospital,  and  showing 

the  facts  and  circumstances  upon  which  their  opinion  is  based. 

-An  application  for  commitment  accompanied  by  this  certificate 

is  presented  to  a  judge  by  some  friend  of  the  alleged  insane, 

ci^r  by  some  designated  official;  if  by  an  official,  notice  must 

V>e    given  to  designated  relatives.     The  judge  thereupon  de- 

t; ermines  the  question  of  insanity  and  makes  an  order  of  com- 

^xiitment,  and  the  sheriff  makes  provision  for  the  transfer  of 

^he  insane  to  the  hospital.     Upon  the  demand  of  any  relative 

^:>r  near  friend  in  behalf  of  such  alleged  insane  person,  the  judge 

»«%hall,  or  he  may  upon  his  own  motion,  order  a  hearing  of  the 

^application.     If  the  person  committed  or  some  friend  on  his 

V^ehalf  is  dissatisfied  with  the  order  of  commitment,  he  may 

xvithin  five  days  demand  a  jury  trial  giving  security  for  costs, 

«  Sec.  6.  12  Sec.  34,  35. 

»o  Rev.  Laws,  ch.  87,  Sec.  42.  i»  Simon  v.  Craft,  182  U.  S.  427. 

"Sec.  34.  14  Insanity  Law,  March  31,  1897. 
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unless  he  is  a  poor  j)orsoti.  The  law  provides  that  the  ooin- 
initted  insane  shall  be  allowed  to  correspond  without  restrie- 
tion  with  the  Superior  Judge  and  district  attorney  of  the 
county  from  which  he  is  committed. 

These  provisions  were  held  unconstitutional  as  depriving 
the  alleged  insane  of  his  liberty  without  due  process  of  law  J-''* 

The  law  of  New  York  provides  for  notice  to  the  alleged 
insane  before  commitment,  which,  however,  may  be  dispensed 
with  for  reasons  to  be  stated  by  the  judge,  in  which  case  sub- 
stituted service  must  be  directed  on  some  designated  person.'^ 
This  substituted  notice  was  held,  by  a  lower  court,  to  be 
insufficient  to  satisfy  the  constitutional  requirement  of  due 
process,^'  but  the  decision  contains  no  thorough  examination 
of  the  question  involved.  In  Missouri,  a  law  was  held  uncon- 
stitutional which  provided  that  **the  alleged  insane  person  must 
be  notified  of  the  proceeding,  unless  the  probate*  court  order 
such  person  to  be  brought  before  the  court,  or  spread  upon 
the  records  of  proceedings  the  reason  why  such  notice  or  at- 
tendance was  not  recpiired ;"  but  the  law  contained  no  sub- 
stitutionary safeguards.^  ^ 

§254.  Constitutional  requirements.— If  in  any  case  notice 
of  application  for  an  order  of  commitment  is  injurious  to  the 
insane,  such  notice  should  not  be  held  to  be  a  constitutional 
requirement ;  for  while*  as  a  rule  notice  and  hearing  is  of  the 
essence  of  due  process  of  law,  this  is  so  simply  because  in 
nearly  all  conceivable  cases  it  is  a  requirement  of  justice 
which  can  do  no  harm,  whereas  in  this  case  it  would  r^iilt 
in  harm  to  the  person  intended  to  be  benefited.  The  con- 
stitutional requirement  should  be  held  to  be  satisfied  if  then* 
is  substituted  for  actual  ]nwious  notice  every  other  safeguard 
which  is  possible  under  the  circumstances.  The  following 
seem  to  be  proper  safeguards:  examination  by  physicians  who 
are  free  from  suspicion  and  who  should  be  appointed  by  a 
judge,  statement  of  the  reasons  why  notice  would  be  injurious, 
and  full  freedom  and  opportunity  to  the  alleged  insane  after 
commitment  to  correspond  with  officials  and   friends  with  a 

iftRe  Lambert,  134  Cal.  626,  66  iMiev.  Stat.  Missouri,  eh.  39,  § 
Pac.  851,  55  L.  R.  A.  856.  36r)i.';   Hunt  v.  Searcy,   167   M.  158, 

i«  Insanity  Law,  §  62.  67  S.  W.  206. 

17  People  ex  rel.  Sullivan  v.  Wen- 
del,  68  N.  Y.  Suppl.  948. 
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^-  i<?w  to  obtaining  a  judicial  hearing  if  he  so  desires.  If  such 
X'^i'ovision  is  made,  the  commitment  is  in  reality  only  pro- 
visional; but  at  the  same  time  the  person  receiving  the  alleged 
i»:i2sane  is  protected  from  liability  for  false  imprisoiunent.  In 
»o  far  as  the  law  complies  with  th(»se  requirements  it  shouhl 
^c?  held  to  be  constitutional.  The  California  law  seems  de- 
f^^c?tive  in  not  providing  for  impartial  examiners,  and  in  dis- 
I>^f^ using  with  notice  without  showing  good  reason  therefor.^** 

S  256.  Bight  to  discharge.— It  is  also  proper  that  statutory 
I^^^ovision  be  made  for  the  discharge  of  the  person  confined  or 
r«:*s^trained,  when  he  has  recovered  sufficiently  to  be  able  to 
1>  ^^  at  large  again  ;^  but  even  without  such  provision  it  is  within 
tlrfc  m3  power  of  a  court  of  general  jurisdiction  to  order  such 
<1  i  ascharge  in  a  proper  case  upon  habeas  corpus  or  other  appro- 
p^r-iate  proceedings.^*  The  right  to  apply  at  any  time  for  dis- 
ci^*. jRrge  has  been  held  to  reconcile  even  the  absence  of  hearing 
ir^  the  first  instance  with  the  constitutional  requirement  of 
d  -»-» «  process,  and  if  upon  such  proceeding  the  petitioner  is 
f^^imd  to  be  insane  his  detention  may  be  continued.22 

Si  256.  Control  of  private  asylums.— While  the  statutes  ap- 
Vsr^  xently  reciuire  judicial  authority  for  all  cases  of  more  than 
ti^mporary  restraint  and  commitment  of  insane  persons,  the 
iim  tK^rests  of  the  insane  or  of  the  alleged  insane  also  recpiire  that 
Um^:--  provisions  for  judicial  process  before  commitment  should 
*><^^  supplemented  by  a  systematic  control  of  all  asylums,  public 
'•■'^<:1- private.  The  control  of  asylums  would  have  to  cover 
^^*  ♦^  following  points :  proper  qualification  of  owners  and  man- 
^S^^<ers,  and  adequate  arrangements  in  the  asylum  for  receiving 
•"^'^^l]  treating  patients;  the  compliance  with  the  prescribed  con- 
^■^  ^  ions  to  be  controlled  by  the  requirement  of  a  license ;  and 
^'''"^  "distant  supervision  by  public  authorities,  through  require- 
^"^  ^  -?nt  of  reports,  and  periodical  visitations.     In  several  states, 

^  ""See,  also.  State  v.  Billings,  55  the    court    seems    to    be    excessively 

^^  i  ■«^n.  467,   57   N.   W.   794,   43   Am.  strict. 

'  ^  -       Rep.    525,    holding    proceedings         -*«  Illinois    Rev.    Statutes,    ch.    85, 

^^^^^-onstitutional  because  physicians'  sec.    23,    24;    New    York    Insanity, 

^'^^•-imnation     not     required     to     be  Law,  §  74. 
^^^^^er  oath,  and  because  no  judicial  -'  Ke  Marquis,  85  Mo.  615. 

^*^**<?Kuard   prescribeil    for    the   hear-  -'2  Re  Dowdell,   169   Mass.   387,  47 

^^^  by  the  probate  judge   or   court  N.  E.  1033;  Re  Le  Donne,  173  Mass. 

''^^mniissioner.      The    view    taken    by  550,  54   N.   E.  244. 
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tin*  powers  ^iven  to  commissioners  of  charity  or  lunacy  are 
wide  enough  to  allow  a  control  in  all  these  points.^^  Sucli 
control  belongs  clearly  to  the  police  power  for  the  protection 
of  safety,  health,  and  comfort.  In  California,  a  county  ordi- 
nance prescribing  arbitrary  and  oppressive  regulations  for 
asylums  was  declared  unreasonable  and  void  ;2^  but  the  power 
to  control  the  professional  care  of  the  insane  by  reasonable 
rules,  and  by  the  requirement  of  licenses,  was  fully  recognised 
by  the  court. 

MINORS.     §§  257-267. 

§  257.  In  general.— The  natural  dependence  of  infancy  and 
youth  finds  its  natural  remedy  in  •  the  institution  of  the  family. 
The  state  generally  leaves  the  care  and  protection  of  children 
to  their  parents,  recognising  a  corresponding  right  of  control, 
restraint  and  discipline.  The  law  also  provides  through  the 
institution  of  guardianship  a  substitute  for  lacking  parental 
power.  The  constitutional  protection  of  property  rights  un- 
doubtedly also  applies  to  ])ersons  under  age,  so  that  they 
eannot  Ix?  deprived  of  the  ultimate  beneficial  interest  in  their 
])roperty,  but  its  management  may  be  given  to  others  in  trust 
for  them,  and  they  may  be  placed  under  disabilities,  operating 
for  their  benefit,  with  regard  to  acts  of  obligation  and  dis- 
position.2o 

The  police  power  which  is  exercised  for  the  benefit  of 
minors  operates  partly  on  them  exclusively,  partly  by  re- 
straints on  parents  or  guardians  or  on  other  adults  dealing 
with  minors;  in  either  case  the  liberty  of  minors  is  equally 
restricted.  There  is  no  doubt  that  if  the  law  can  prohibit 
minors  from  buying  it  can  also  prohibit  adults  from  selling  to 
them.  As  minors  do  not  enjoy  full  constitutional  liberty  of 
action,  so  the  normal  liberty  of  adults  applies  only  to  their 
relations  to  each  other,  and  the  prohibition  of  the  law  is 
^^enerally  addressed  to  the  adult  only. 

§258.  Restrictive  legislation.— The  restraints  placed  upon 
adults  in  their  dealinprs  with  minors  relate  chiefly  to  the  con- 
tracts ot*  sale  and  emj^loyment,  and  to  the  admission  of  children 

^-5  New  York  Laws,  1889,  eh.  283;  ^*  Ex  parte  Whitwell,  98  Cal.  73, 

Insanity  Law  Act,   1;   Illinois  Rev.  19  L.  Tf.  A.  727. 

St.   eh.   85,   8ei*.    33 ;    Massachusetts  "^  I^brano    v.    Nelligan,    9    Wall. 

Rev.  L:nvs,  eh.  87,  See.  6,  36.  1?95. 
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"to  places  of  public  amusement.  The  articles  prohibited  to  ])e 
sold  are  deadly  weapons,  poisons,  intoxicants,  tobacco,  and 
sometimes  corrupting  books;  the  prohibition  as  to  tobacco 
<loes  not  as  a  rule  apply  to  minors  above  a  specified  age;^^  and 
exceptions  are  made  in  some  cases  in  favor  of  a  minor  pro- 
ducing a  written  order  from  his  parent.  The  laws  of  several 
states^^  forbid  the  employment  of  children  under  fourteen  or 
sixteen  in  any  theatrical  or  similar  exhibition.  Nearly  all 
states  regulate  the  employment  of  minors  in  mines  and  facto- 
ries, and  sometimes  in  other  industrial  and  mercantile  estab- 
lishments ;  often  forbidding  the  employment  of  young  children 
altogether,  and  providing  limitations  regarding  the  various 
grades  of  age.  Perhaps  the  most  systematic  and  elaborate 
regulation  of  this  matter  is  contained  in  the  Massachusetts 
Labor  Laws  of  1894.2^  The  limitations  relate  chiefly  to  hours 
of  labor,  employment  on  dangerous  machinery  or  unhealthfnl 
occupations,  and  to  certificates  of  school  attendance. 

§  269.     Constitutionality. --The  constitutionality  of  legisla- 
tion for  the  protection  of  children  or  minors  is  rarely  ques- 
tioned; and  the  legislature  is  conceded  n   wide  discretion  in 
creating  restraints.     It  was  held  in  one  notable  case  that  it 
may  forbid  the  employment  of  children  for  acting,  singing  or 
otherwise   performing   in   jniblic,   merely   because   it   believes 
such   prohibition  to  be  for  their  best  interest,   although  the 
performance  does  not  involve  a  direct  danger  to  morals,  de- 
cency, or  of  life  or  limb.^^*    Courts  would  probably  not  hesitate 
^o  set  aside  restraints  which  would  appear  as  perfectly  unrea- 
'"^oiiable  either  in  the  matter  of  age  or  otherwise;  this  power 
^H  iiiidoubted  with  regard  to  ordinances,  and  has  been  applied 
t-o  a  curfew  ordinance  forbidding  minors  to  be  alone  on  the 
-'Streets  after  nine  o'clock  in  the  evening.'^^     The  power  over 
^•hildren  is  one  of  reasonable  regulation,  and  in  its  exercise 
*^  rhitrary  discrimination  should  be  held  no  more  constitutional 
t:liaTi  in  the  case  of  adults.     But  even  the  courts  which  take 
^^   very  liberal  view  of  individual  liberty  and  are  inclined  to 
^^ondemn  paternal  legislation  would  concede  that  such  paternal 

2«  New  York  Penal  Code,  §  290.  28  Rev.  Laws,  ch.  106,  Sec.  19-44. 

2'  8o    Massachusetts    Rev.    Laws,  ^o  People  v.  Ewer,  141  N.  Y.  129. 

'rh.  106,  §  45;  New  York  Penal  Code,  ••»«  Ex    parte    McCarver,    39    Tex. 

§  292,  etc.  Cr.  448,  42  L.  R.  A.  587. 
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rontrol  may  be  exercised  over  children,  so  especially  in  the 
choice  of  occupations,  hours  of  labor,  payment  of  wages,  and 
everything:  pertaining  to  education,  and  in  these  matters  a 
wide  and  constantly  expanding  legislative  activity  Ls  exer- 
cised. While  different  grades  in  the  age  of  minority  have  not 
been  constitutionally  fixed,  it  is  a  reasonable  principle  which 
in  practice  is  observed,  that  the  exercise  of  control  must  de- 
crease as  the  age  advances. 

)^  260.  Parental  right  of  custody  and  commitment  to  reform 
institutions.— The  restraints  upon  the  employment  of  children 
are  at  the  same  time  restraints  upon  the  parental  right  of 
<rontrol.  Our  constitutions  are  silent  upon  family  rights  and 
relations,  and  we  should  have  to  regard  the  parental  power 
not  only  as  a  natural  right,  but  as  a  natural  right  above  the 
power  of  the  state,  to  declare  its  legislative  restraint  to  be 
unconstitutional.  It  has,  however,  been  held  that  the  right 
of  parental  control  is  a  natural,  but  not  an  inalienable  one;-**' 
that  there  is  no  parental  authority  independent  of  the  supreme 
power  of  the  state  ;32  that  in  other  words  the  parental  right 
is  no  vested  right.'*-'  There  is  indeed  a  tendency  to  treat  this 
i-ij^ht  altogether  as  a  power  in  trust,  which  may  not  only  be 
clu^eked  in  the  case  of  manifest  abuse,  but  the  exercise  of 
which  may  be  directed  by  such  rules  as  the  legislature  may 
establish  as  best  calculated  to  promote  the  welfare  of  the 
child. 

The  principle  of  supreme  state  control  has  received  strong 
expression  in  the  statutes  providing  for  the  commitment  of 
ii(»glected  or  destitute  children  to  reform  or  industrial  schools, 
such  as,  within  a  comparatively  recent  period,  have  been  estab- 
lished in  most  of  the  states.*'^  We  are  here  confronted  with 
the  (piestion  :  Is  it  competent  for  the  state  to  inflict  upon  a 
child  such  deprivation  of  liberty  as  is  inseparable  from  com- 
mitment to  an  institution,  w-here  the  child  has  committed  no 
otl't'nse?    An  act  of  Illinois  of  18(37  i)rovided  that  when  a  child 

"1  Ex     parte     Crouso,     4     Whart.  -3  Bennett    v.    Bennett,    13    N.    J. 

(Pa.)   9.  Fq.  114. 

••-•  Moroeiii    v.    Pcoplo.    25    WotkI.  ^*  Massachusetts    Rev.    Laws,    ch. 

(N.  Y.)   04.     See  People  v.   Pierson  S3.    Sec.    37-39;    Illinois    Rev.    Stat- 

(\.   Y.).  ««  N.   E.  24.H.  as  to  duty  iites.  Title  Si^hools;  New  York  Penal 

uikIit  statute  t(»  furuisii  medical  at-  Code,  §  291. 
trndance. 
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between  six  and  sixteen  should   be  brought  befon^  a   police' 
magistrate  who  should  have  reason  to  believe  him  a  vagrant 
or  destitute  of  proper  parental  care  or  growing  up  in  mendi- 
cancy, ignorance,  idleness  or  vice,  he  should  cause  him  to  be 
brought  before  a  judge  of  a  higher  court.     The  parent  was 
then  to  be  summoned  to  show  cause  why  the  child  was  not  to 
be  committed,  and  if  the  judge  believed  that  the  child's  moral 
welfare  and  the  good  of  society  required  it,  he  was  to  onh^r 
him  to  be  sent  to  the  reform  school  for  safe  keeping,  education, 
employment  and  reformation,  where  he  was  to  be  kept  until 
the  age  of  twenty-one  years.    The  act  was  held  to  be  unconsti- 
tutional, as  depriving  the  child  of  his  liberty,  not  for  any 
offense,  but  for  misfortune  only,  the  confinement  in  the  re- 
formatory being  regarded  as  virtual  imprisonment.-'^''*     An  act 
<»f  the  same  state  of  1879  provides  that  any  female  infant  who 
frequents  streets  for  the  purpose  of  Ix^gging,  who  having  no 
Jiermanent  place  of  abode,  pr<>j)er  parental  care,  or  sufficient 
nieans  of  subsistence,   is  a   wanderer,   or   who   consorts  with 
vicious  persons,  or  is  found  in  a  house  of  ill-Fa nie,  nuiy,  on 
I  Petition  to  the  proper  court,  on  notice  to  the  pan^nt,  hearing 
«»f    counsel,  and  the  verdict  of  a  jury.   Ix*  coniniitt(»(l   to   an 
industrial  school,  which  is  to  provide  a  Iiojue  and  propei*  train- 
ing   school.     This  act  was  upheld,  the  court   reconciling  the 
^lecision  with  that  in  the  Turner  case  on  the  ground  that  the 
i^eform  school  in  the  Turner  case  was  looked  upon  as  a  prison, 
^vhile  here  there  was  only  such  restraint  as  was  essential  to 
proper  education.^"     In  1883  an  act  similar  to  that  of  1879 
was  passed  for  the  reformation  of  boys. 

§  261.    Dependence  or  delinquency.— The  prevailing  judicial 
c^pinion  is  that  commitment  to  a  reform  institution  is  not  pun- 
ishment.   *'This  is  not  a  penal  statute,  and  the  commitment  to 
trhe  public  officers  is  not  in  the  nature  of  punishment.     ♦     ♦     ♦ 
Tt  does  not  punish  the  infant  by  confinement,  nor  deprive  him 
« >f  his  liberty ;  it  only  recognises  and  regulates,  as  in  providing 
€or    guardianship  and   apprenticeship,   the   parental    custody. 
Avhich  is  an  incident  of  infancy.''-'^"     **We  cannot  understand 
that  the  detention  of  the  child  at  one  of  these  schools  should  be 
<?!on8idered  as  imprisonment  any  more  than  its  detention  in 

•"•^  People  V.  Turner,  55  III.  280.  -^  Farnham   v.   Pierce,   141    Masa 

•"•«  Ex  parte  Ferrier,  103  111.  367.         203. 


250  CONTROL  OF  DEPENDENTS^  §262 

the  poorliousc,  any  more  than  the  detention  of  any  child  ataiiy 
l>oardiuj^  school,  standing?  for  the  time  in  loco  parentis  to  tho 
child.  *  ♦  ♦  When  the  state,  as  parens  patriuCy  is  cdmpelled 
by  the  misfortune  of  the  child  to  assume  for  it  parental  duty, 
and  to  charge  itself  with  its  nurture,  it  is  compelled  also  to  as- 
sume parental  authority  over  it."^**  But  it  seems  to  follow 
from  the  distinction  thus  recojjnised,  that  where  the  child  is 
charged  with  the  commission  of  a  crime  and  by  the  commit- 
ment the  fact  of  his  having  done  the  act  is  established,  he  has 
the  right  to  have  this  question  tried  with  the  asual  constitu- 
tional safeguards  to  the  accused  although  the  punishment  be 
only  commitment  to  the  reformatory.^" 

If  the  state  chooses  to  regard  tlie  delinquent  child  as  de- 
pendent or  defective  and  to  commit  it  not  by  n^ason  of  any  par- 
ticular on'(»nse,  ])ut  on  account  of  its  general  destitution,  the 
delinquent  child  is  not  subject<*(l  to  any  hardshij),  and,  there- 
fore, cannot  complain,  although  incidentally  such  treatment 
may  cut  otf  the  right  to  jury  trial,  (ireat  harm,  however,  may 
be  done  to  child rcMi  who  an*  merely  destitute  by  placing  them 
in  the  same  institutions  with  other  children  who  are  vicious 
and  morally  depravul.  Separate  provision  is,  therefore,  gen- 
erally made  for  destitute  and  neglected  children  and  for  juv^- 
nile  olt'enders. 

§262.  Notice  to  parent.— As  regards  the  effect  of  the  coni- 
inilment  ui)on  the  parent,  it  seems  that  if  control  and  custody 
ol"  the  child  are  .rights  of  the  parent,  they  cannot  be  taken 
away  from  a  parent  in  any  particular  case  without  due  pr(»eess 
of  law.  Hence  the  parent,  unless  he  has  relinquished  his  right 
by  abandoning  the  child,  is  entitled  to  notice  and  to  an  oppor- 
timity  to  be  heard.  In  some  states  commitment  without  notice 
to  the  ])arent  has  been  upheld,  upon  the  ground  that  it  does 
not  conclude  the  rights  of  the  parent,  who  may  question  the 
legality  of  the  (commitment  upon  hahias  corpus  proceedings.^" 
In  Tennessee  where  a  judge  in  committing  the  child  ignored 
the  statutory  recpiirements  of  a  ])roceeding  in  open  court  and 
acted  upon  his  personal  knowledge,  the  court  refused  to  inter- 
fere by  Jntheas  corpus  because  it  appeared  that  the  detention 

"8  Milwaukee  Industrial  School  v.  see  T^co  v.  McClelland,  157  Ind.  84, 

Milwaukee  County,  40  AVis.   :\'2x.  (io  N.   K.  <;<»:.•. 

-J' State    V.    Kay,    «:*.    N.    II.     100 ;  '"  Ih-iis*'    «»f    U'cfujrc    v.    Ryan,  37 

Preacott    v.   State,    V.)   Oh.   St.    IS-i;  Oli.  St.   197. 
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was  for  the  benefit  of  the  child.-*^  The  hearing  upon  the  ap- 
plication for  habeas  corpus  seems  here  to  have  been  treated 
as  equivalent  to  th^  statutory  proceeding  in  open  court.  The 
right  of  the  parent  to  notice  and  hearing  is  usually  recog- 
nised by  the  statutes,  but  notice  and  hearing  may  be  of  a  sum- 
mary nature ;  in  New  York  the  commitment  is  authorised  upon 
such  notice  as  the  magistrate'  may  deem  sufficient.^  ^  There 
seems  to  be  no  doubt  that  the  parent  is  not  entitled  to  a  jury 
trial,  for  the  proceeding  is  neither  criminal  nor  is  it  a  civil 
proceeding  known  to  the  common  law.*^  ' 

§263.     Discharge  from  institution.— As  the  original  com- 
mitment of  the  child  must  be  justified  by  the  condition  of  the 
child  and  the  absence  of  proper  parental  care,  so  also  the  con- 
tinuance of  the  custody  in  the  institution.    It  was  one  of  the 
points  relied  upon  by  the  Supreme  Court  of  Illinois  in  the 
Turner  case**"*  that  no  provision  was  made  by  the  act  for  th(» 
discharge  of  the  child  after  it  was  once  committed.    It  is  now 
provided  in  Illinois,  that  the  trustees  of  the  institution,  as  well 
as  the  governor  of  the  state,  shall  have  the  power  to  dischargi; 
at  any  time;  and  in  the  case  of  boys  special  provision  is  niadr 
for  application  to  the  court  for  discharge.'*^     Probably  th(^ 
court  has  the  same  power  with  regard  to  girls,  though  thi» 
statute  does  not  mention  it.     In  Massachusetts  the  right  to 
demand  a  discharge,  where  the  power  to  discharge  exists,  is 
allowed  without  express  statutory  provision;^®  in  New  Yorlc 
the  right  to  restore  the  child  to  the  custody  of  the  parent, 
Where  the  later  has  reformed,  is  held  to  be  within  the  general 
equitable  powers  of  a  court,^*'  and  in  Illinois  it  was  said  that 
trlie    constitution  clothes  the  judiciary  with  ample  authority 
to  correct  any  abuses  under  the  statute.^®    In  Illinois  the  insti- 
txitions  to  which  dependent  boys  and  girls  are  committed  are 
X>rivate  corporations.     The  entrusting  of  a  child  to  the  care 

41  State  V.  Kilvington,  100  Tenn.         **  55  Illinois,  280. 
^27,  41  L.  R.  A.  284.  ^^  Act  June  23,  1885. 

42  Penal   CJode,  Sec.   291.    Service         *«  Farnham   v.   Pierce,   141    Mass. 
f>f  process  upon  the  child  itself  has     403. 

Vieen   held  to  be  unnecessary.    Wil-  ^7  Ee   Knowack,   158   N.    Y.   482, 

Vixkflon  V.  Board  of  Children 's  Guar-  53  N.  E.  676. 

dians,  158  Ind.  1,  62  N.  E.  481.  *»  County    of    McLean    v.    Huni- 

*3  County    of    McLoiin     v.     Hum-  phreys,  104  III.  378. 
phreys,  104  111.  378. 
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of  a  private  institution  is  clearly  analogous  to  the  practice  of 
appointing  private  individuals  as  guardians.  There  is  no 
doubt  that  the  state  may  exercise  the  fullest  control  over  all 
private  institutions  for  the  care  of  children.^^  Statutes  may 
also  provide  that  the  authorities  having  control  of  children 
shall  have  the  same  right  as  parents  and  guardians  to  bind 
out  a  child  as  an  apprenticed^  This  appears  to  be  now  one  of 
the  chief  applications  of  the  custom  of  apprenticing  minors 
which  has  largely  fallen  into  disuse.  Apprenticeship  is  in 
most  of  the  states  regulated  by  statute,  and  the  constitution- 
ality of  the  institution  is  not  questioned. 

§  264.  Oompulsory  education.— One  of  the  most  important 
of  parental  rights  is  that  of  directing  the  education  of  the 
child.  While  the  legislative  practice  in  the  United  States 
has  for  a  long  time  left  this  right  free  and  unregulated,  it  is 
certainly  not  beyond  the  exercise  of  the  police  power.  Com- 
pulsory education  laws  have  been  enacted  in  a  large  number 
of  states,  and  their  constitutionality  bus  beeji  sustained  where 
drawn  in  cpiestion.^  Th(»y  proceed  upon  the  theory  that  the 
parent  has  no  right  to  leave  the  child  uneducated;  and  they 
fix  the  age  up  to  which  education  is  recjuired.  In  some  states 
the  same  object  is  also  sought  to  be  n^ached  by  forbidding 
employment  of  children  except  on  proof  of  attendance  at 
school  for  a  prescribed  period.^ 

§  265.  Truant  schools.— A  peculiar  exercise  of  the  power  of. 
compulsory  education  is  to  be  found  in  the  establishment  of 
so-called  truant  or  parental  schools.-'^  Under  the  law  of  Illinois, 
children  who  are  habitual  truants  or  persistently  violate  school 
regulations  and  prove  uncontrollable  by  the  ordinary  school 
discipline,  may  be  committed  to  an  institution  where  they  are 
kept  for  at  least  four  weeks,  after  which  time  they  may  be  dis- 
charged provisionally  on  parole.     The  institution  is  primarily 

4nLjiwa   of   New    York,    1S84,   cb.  438,   8ec.   o;    lUinois   Act   .Tune   18, 

438;    Massachusetts   T?ev.   lijiws,   r.h.  ihs3.    Sec.    11;    People    v.    Weisseii- 

83,  licenses  for  boarding  houses  for  bach.  f>0  N.  Y.  385. 

infants  under  two  years;  legislation  »  State    \.    Bailey.    lo7    Ind.    324, 

has    been    enacted    in    recent    years  61  X.  E.  730. 

restraining  the  placing  out  of  chil-  -  Massachusetts     Rev.     Laws,    ch. 

<lren   from   other  states  by  charita-  106,  8ec.  2S-3o. 

Me  societies.  •'  Illinois  Act  of  1»99;  Masb.  Rev. 

5"  Laws   of   New-   York,    1884,   ch.  La^\-s,  ch.  46. 
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a  school,  and  no  child  can  be  committed  to  it  who  has  ever 
been  convicted  of  any  oifense  punishable  by  confinement  in  any 
penal  institution.    Before  committinj^  the  child,  notice  is  given 
to  his  parent  or  guardian  who  may  resist  the  commitment.    It 
is  not,  however,  necessar>^  that  the  parent  should  be  charge- 
iible   with   any   fault;    the   commitment   is   a   measure   taken 
«i gainst  the  child  on  accoiuit  of  the  child's  misconduct,  and 
that  the  parent  is  deprived  of  custody,  is  an  inevitable  inci- 
dent to  such  measure,  the  parent  bearing  the  consequences 
4>f  his  child's  misconduct,  just  as  a  child  may  be  deprived  of 
fjarental  care,  where  the  parent  is  imprisoned.     Notice  to  the 
l>arent  is  necessary  to  charge  him  with  the  child's  support 
a-it  the  truant  school;  if  indeed  the  duty  of  such  support  can 
l>e  thrown  upon  the  parent.^ 

§  266.    Power  over  private  education.^'— Th(»  law  does  not 
interfere  with  the  fre^Klom  of  j)rivate  education.     The  com- 
f  >ulsor3'  school   laws  recognise*  public  and   private  schools  as 
^^pial,   and    an*   satisfied    with    competent    private    instruction 
<»therwise  than  in  a  school."     Even  this,  however,  implies  that 
tlu»   state  must  liavi*   power  to  judge   what   is  competent   in- 
5st  ruction,  and  it  may  eons(»(|uently  insist  that  certain  branches 
€»r  knowledge  be  taught.^     Most  states  do  not  forbid  private 
5s<*hools  in  which  instruction  is  conducted  in  another  than  the 
Knglish  language,  but  in  Massachusetts  the  compulsory  school 
law  is  satisfied  only  by  attendance  at  a  private  school  where 
the  instruction  in  all  the  studies  required  by  law  is  in  the  Eng- 
lish language.^    P'or  the  purpose  of  fostering  national  spirit  the 
state  may  require  the  observance  of  holidays,  or  other  appro- 
priate practices;  an  act  of  Illinois  of  1895  required  that  the 
national  flag  be  displayed  on  all  buildings  used  for  educational 
purposes;  in  1897  the  aet  was  amended  so  as  to  apply  only 
to  public  buildings;  l)ut  the  regulation  can  hardly  be  regarded 
as   invalid  even   as  applied   to  private   institutions.     The   re- 
<|uirement  of  a  license  to  eonduct  a  private  school,  and  its  visita- 
tion by  public  authorities,  would  certainly  be  legitimate.     In 

*  lUinois  Act,  §  7.  ^  So     English    grammar,     N.     Y. 

5  See,  alao,  §  698.  Laws  1894,  ch.  671,  §  3;  Massachu- 

«  lUinois  Act,  June  11,  1897,  Sec.  setts  Rev.  Laws,  ch.  42,  Sec.  1. 

1 ;  Massachusetts  Rev.  liaws,  <]i.  44,  «  Rev.  Laws,  ch.  44,  Sec  2. 

Sec.  1;    New  York   Laws,    1894,  eh, 

671. 
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Illinois  all  universities,  colleges,  seminaries,  and  academies, 
or  other  literary  institutions  may  be  required  by  the  State 
Superintendent  of  Public  Instruction  to  report  to  him."  In 
one  respect,  however,  education  must  be  constitutionally  free, 
namely  in  so  far  as  it  is  essential  to  the  freedom  of  religion; 
for  the  free  exercise  of  religion  implies  teaching  as  well  as 
worship.  The  state  could  certainly  not  prescribe  the  religious 
education  of  children,  in  so  far  as  it  would  thereby  establish 
a  religion,  or  discriminate  in  favor  of  one;  nor  could  it  sup- 
press all  private  schools,  since  religious  denominations  would 
thereby  be  prevented  from  inculcating  their  doctrines  in  the 
most  effectual  way. 

§267.  Power  over  graduate  instruction.— If  regulation  of 
education  is  based  upon  the  power  over  minors,  the  same 
principles  would  not  extend  to  graduate  schools  teaching  per- 
sons of  full  age.  The  statement  to  be  found  in  a  Massachusetts 
case  that  all  youths  associated  at  a  college  for  education  are 
properly  regarded  as  minors  whether  of  21  years  of  age  or 
under,  can  hardly  be  regarded  as  soimd.^®  In  New  York  the 
power  to  incorporates  higher  institutions  of  learning  is  vested 
in  the  State  Board  of  Regents,  which  may  prescribe  appro- 
priate conditions;  but  this  power  applies  only  to  institutions 
conferring  degrees,  and  probably  only  to  such  as  desire  incor- 
poration, or  propose  to  assume  the  name  of  university  or 
college.^  ^  That  conditions  may  be  annexed  to  the  grant 
of  corporate  privileges  is  clear,  and  the  restriction  of  the 
right  to  confer  degrees  or  to  use  misleading  designations  can 
be  sustained  as  an  exercise  of  the  police  power  to  prevent 
fraud  upon  the  public. 

PAUPEBISM  AND  CHARITY.     §§  268-271. 

§  268.  (General  attitude  of  the  state. --During  the  Middle 
Ages  the  relief  of  the  poor  was  mainly  left  to  the  Church. 
The  earlier  English  legislation  dealt  with  pauperism  only 
through  the  punishment  of  vagabonds.  Paupers  who  cannot 
be  treated  as  criminals  begin  to  be  the  object  of  legislation 
from  the  end  of  the  fifteenth  century.  It  was  provided  in 
1531^2  that  beggars  not  able  to  work  should  procure  letters 

«Rev.  Stat.  ch.  122,  Sec.  5.  n  University  Law,  §  27-33. 

I'-Soper    V.    Harvard    College,    1  12  22  Henry  VIII,  ch.  12. 

Pick.   177. 
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of  license  to  beg.    Five  years  later^^  open  begging  was  pro- 
hibited, and  it  was  provided  that  volimtary  alms  were  to  be 
gathered  and  distributed  by  the  clergy;  in  1552  a  collector 
of  alms  was  directed  to  be  appointed  by  the  inhabitants  of 
the  parish,  who  were  exhorted  and  admonished  to  contribute, 
and  since  1563  those  obstinately  refusing  to  give  might  be 
taxed  by  the  justices  of  the  peace.    Finally,  in  1601,^^  a  regu- 
iar  system  of  public  poor  relief  based  on  taxation  was  insti- 
tuted, which  has  become  the  basis  of  our  law  on  the  subject.**^ 
At  present,  the  activity  of  the  state  for  the  relief  of  poverty 
ii.ud  suffering  consists  mainly  in  the  management  of  funds 
^nd  institutions,  i.  e.,  in  the  exercise  of  proprietary  powers. 
-All  such  relief,  however,  also  involves  the  taxing  power,  and 
xmder  this  head   constitutional   questions  have   arisen  as  to 
"what  kind  of  distress  is  relievable  by  the  public,  which  need 
iiot  be  discussed  in  this  connection.^** 

The  police  power  may  be  called  into  play  in  this  matter, 
first,  in  the  relation  of  the  state  to  private  charity;  second, 
in  the  imposition  of  the  duty  of  support  upon  designated 
f>ersons;  and  third,  in  the  adoption  of  restrictive  measures 
2^  gainst  paupers. 

$  269.    The  state  and  private  charity. —The  state  recognises 
«uid  encourages  the  relief  of  suffering  through  private  agen- 
cies,   and    its   relation    towards   private    charity   is   therefore 
jnainly  one  of  furtherance  and  aid,  by  granting  facilities  for 
incorporation,  exemption  from  taxation,  etc.     The  excessive 
accumulation  of  wealth  in  the  hands  of  private  charitable 
institutions  is,  however,  regarded  as  being  contrary  to  public 
policy,   and  has   given   rise  to   restrictive   legislation.     This 
legislation  consists  partly  in  the  limitation  of  the  right  to 
l>eqtieath  or  devise,  partly  in  a  limitation  of  the  power  of 
the  charitable  institution  to  acquire  real  or  other  property. 
The  right  of  testa  men  tfiry  disposition  being  purely  statutory, 
its  regulation  or  limitation  is  freely  conceded  to  the  legislative 
power.^^     The  same  is  true  of  the  control  which  the  state 
exercises  over  the  creation  of  trusts,  and  its  power  to  grant 

18  27  Henry  VIII,  ch.  25.  454;      North     Dakota     v.     Nelson 

14  By  43  Elizabeth,  ch.  2.  County,  1  N.  D.  88. 

15  Boo    Farnam,    Poor   Laws,  Pol.         »"  United    States    v.    PerkiuH,    163 
Sr.  Quarterly  Til,  L»82.  V.  S.  6'J5. 

^•■' Low4»ll    V.    Boston,     111     MaHH. 
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or  withhold  corporate  privileges  includes  the  power  1 
termine  how  much  property  a  corporation  shall  be  al 
to  hold. 

Apart  from  the  matter  of  excessive  wealth,  the  ma 
ment  of  charitable  funds  and  institutions  may  ijive  r 
mischief  or  public  scandal,  and  therefore  call  for  stat< 
trol.  Without  statutory  provision,  a  court  of  equity, 
as  the  representative  of  the  parens  patriae,  or  in  the  ex 
of  its  general  jurisdiction  over  trusts,  or,  perhaps,  und( 
powers  created  in  England  by  43  Eliz.  ch.  4  (if  these  a 
garded  as  part  of  the  common  law  in  this  country)  may  ii 
into  the  management  of  an  eleemosynary  corporation 
redress  abuses.^®  This  power  would  be  adequate  to  dea' 
perversions  of  the  original  trust,  or  other  plain  cases  o 
managem<»nt,  but  would  hardly  extend  to  dealing  w 
policy  believed  to  be  dangerous  in  its  tendencies  or 
(luences. 

l^oliee  legislaticm  regarding  charitable  institutions  i 
inten»st  of  safety,  health,  morals,  and  comfort  would  be  o 
authorised  on  general  principles;  and  legislation  for  tl 
forcement  of  pn^seribed  principles  nnd  policy  of  manag 
would  in  most  cases  be  justifiinl  under  the  reserved 
to  alter  and  amend  eori)()rate  charters. 

§  270.    Compulsory  support  by  relatives.— The  stati 
Elizabeth  cast  the  duty  of  supporting  impotent  poor 
first  place  upon  father  and  grandfather,  mother  and  { 
mother,  and  children. ^^     The  duty  has  been  further  ext 
by  American  statutes.    Thus  it  is  provided  in  Illinois: 
every  poor  person  who  shall  be  unable  to  earn  a  live 
in  consequence  of  any  bodih'  infirmity,  idiocy,  lunacy,  or 
unavoidable  cause,  shall  be  supported  by  the  father,  { 
father,  mother,  grandjiiother,  children,  grandchildren,  br 
or  sisters  of  such  poor  person,  if  they,  or  either  of  the 
of  sufficient  ability :    Provided,  that  when  any  persons  b 
paupers  Irom  intemperance,  or  other  bad  conduct,  thej 
not  be  «*ntitled  to  support  from  any   relation,  except  ] 
or  child/ '2^     The  constitutionality  of  the  requirement 
plied  to  a  brother  was  upheld  by  the  Supreme  Court  < 

18  Story,      Equity     Jurisprudence,         -«' Rev.  St.  cli.   107,  Sec.  1 
See.  1136,  et  seq.  Kev.  Laws;  eb.  81,  §  10. 

^  Blaekstone,  448,  454, 
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nois.2i     The  court  recognised  the  existence  of  a  moral  and 
natural  duty  on  the  part  of  the  brother,  and  argued  that  the 
state  might  protect  the  public  from  loss  occasioned  by  the 
neglect  of  that  duty,  by  transforming  the  imperfect  natural 
duty  into  a  statutory  legal  obligation.     The  statute,  it  was 
said,  did  not  extend  to  such  distant  collateral  relatives  as 
'that  the  courts  could  pronounce  it  unreasonable  and  void. 
From  this  last  remark  it  may  be  inferred  that  the  duty  cannot 
Yye  indefinitely  extended,  and  that  the  test  of  the  validity  of 
't:.he  statute  must  probably  be  found  in  the  previous  existence 
of  a  natural  duty.    In  some  of  the  German  states,  the  master 
is  required  to  bear  the  expense  of  the  treatment  of  a  domestic 
jservant  during  illness,  if  neither  the  servant  nor  his  relatives 
^re  able  to  assume  the  burden  f^  it  must  be  extremely  doubt- 
ful whether  our  courts  would  regard  such  an  obligation  as  the 
4:^11  forcement  of  a  natural  duty. 

§  271.    Restrictive  measures  against  paupers.^^— American 
s^tatutes  commonly  authorise  local  authorities  to  provide  for 
;f>o<>r  relief  in  poorhouses  established  for  that  purpose.    They 
assume  that  the  pauper  can  be  induced  to  enter  the  institu- 
tion, and  make  provision  for  the  case  that  he  cannot  be  con- 
A'eniently  removed  on  account  of  infirmity  or  sickness.^^    They 
«lo  not  provide  for  compulsory  removal,  and  it  should  be  noted 
^hat  the  English  poor  laws,  even  with  the  strongest  desire  to 
restrict  outdoor  relief,  only  indirectly  enforced  the  entering 
into  a  poorhouse,  by  making  the  refusal  to  enter  it  a  bar 
against  relief.     Further  than  this,  it  seems  the  state  cannot 
go.     Should"  the  pauper  refuse  to  enter,  and  also  refuse  to 
work  where  work  is  possible,  he  can  be  dealt  with  on  the 
charge  of  criminal  idleness,  and  confined  by  way  of  punish- 
ment.   New  York  also  provides  that  an  inmate  of  a  state  alms- 
house who  leaves  the  same  without  being  discharged,  is  pun- 
ishable for  soliciting  aid  within  a  year  thereafter  ;25  and  the 
solicitation  of  aid  from  the  public  or  from  strangers  may  prob- 
ably be  entirely  forbidden  if  public  relief  is  offered  in  an 
asylum. 

On  the  other  hand,  the  compulsory  removal  of  a  pauper 

21  People  V.  mil,  163  HI.  186,  46  -'^  See,  also,  §  431,  491. 

N.  E.  796.  *-♦  New  York  Poor  Law,  §  20,  23. 

-is  PniBsian     Law,     November  8,  -'&  New  York  Poor  Law,  §  93. 

1810,  Sec.  68. 
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to  the  locality  in  which  he  has  a  settlement  is  not  uncommonly 
provided  for.  The  policy  of  removal  was  introduced  in  Eng- 
land by  13  and  14  Car.  II,  c.  12,  made  permanent  by  12  Anne  st. 

I  c.  18.2^  The  statutes  treat  this  removal  as  a  matter  in  which 
the  conflicting  interests  of  different  local  districts  are  primarily 
if  not  exclusively  concerned.  The  removal  operates  of  course 
also  as  a  restraint  upon  the  pauper,  and  is  a  virtual  deprivation 
of  liberty  which  if  illegal  would  give  a  cause  of  action  for 
false  imprisonment.  The  power  has  so  long  been  exercised 
in  England  an(|  in  this  country,  that  the  established  practice 
has  been  held  equivalent  to  express  constitutional  sanction. 
Upon  this  ground  compulsory  removal  has  been  sustained  in 
Minnesota.^'  If  the  exercise  of  the  power  is  confined  to  those 
who  apply  for  or  accept  public  relief,  their  own  act  might 
well  be  held  to  estop  them  from  insisting  upon  the  free  choice 
of  a  district,  which  they  do  not  simi)ly  use  as  a  place  of  resi- 
dence, bnt  upon  which  they  propose  to  inflict  themselves  as  a 
burden.  The  English  law,  however,  allowed  the*  removal  of 
persons  likely  to  become  chargeable,  a  provision  copied  in 
American  states  and  r(»tained  to  the  present  day  in  Pennsyl- 
vania.-^ Such  a  power,  in  addition  to  being  liable  to  the 
grossest  abuse,-"  Is  so  inconsistent  with  the  freedom  of  migra- 
tion in  pursuit  of  livelihood,  that  it  can  probably  not  be  main- 
tained under  our  eonstitntional  limitations.  The  earlier  law  of 
Massachusetts  api)li(*d  only  to  jxTsons  likely  to  become  charge- 
able by  reason  of  age,  infirniity,  idleness,  or  dissoluteness.  At 
present  the  person  to  be  removed  nuist  have  become  actually 
chargeable,*'*'  a  change  in  the  Inw  which  was  made  in  England 
in  IT!);').'*'  In  Elaine  a  statute  requiring  a  common  carrier 
bringing  a  person  not  being  entitled  to  a  settlement  in  the  state, 
into  th(»  state,  to  remove  him,  if  within  one  year  he  becomes 
chargeable  to  th(*  public  for  support,  was  held  to  be  uncon- 
stitutional as  being  contrary  to  the  federal  power  to  regulate 
interstate  eommeree.  Hut  the  power  of  removal  from  place 
to  place  within  the  state  was  not  denied.  It  appears  that 
under  th(»  statute  a  person  at  the  time  of  being  brought  into 

■-"As   to    tlio   original    piirpoHC   of  (lilpiii  Overseers  v.  Parks  Overseers, 

this  statute  see   Xk-liols    History   of  118  Pa.   St.   84. 

the  English  Poor  Law,  j).  281.  -'•  See  case  last  cited. 

-•'  l.«»vell  V.  Seeback,  45  Minn.  465,  ^»  Revis«Ml  Laws,  eh.  81,  §  32. 

II  L.  K.  A.  667.  -135  Geo.  11 F,  eh.  lOL     See  King 
-«Un<ler  an  act  of  .Line  \:\,  1836.  v.  Parish  of  AnipthilJ,  2  B  &  C.  847. 
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the  state  need  not  necessarily  have  been  a  pauper.  That  a 
state  may  exclude  from  its  territory  paupers  coming  from 
other  states  or  from  abroad,  has  been  repeatedly  intimated, 
though  not  directly  decided,  by  the  Supreme  Court  of  the 
XJnited  States,^^  ]y^i  the  conditions  under  which  a  person  may 
l>e  regarded  and  treated  as  a  pauper,  have  not  been  deter- 
xnined.  The  exclusion  of  paupers  from  immigration  into  the 
United  States  by  act  of  Congress^^  rests  upon  the  sovereign 
mnternational  power  of  the  United  States,  which  stands  above 
£ind  outside  of  the  police  power.  It  may  therefore  undoubtedly 
iDe  applied  to  persons  likely  to  become  chargeable. 

s«  New  York  v.  Miln,  11  Pet.  101 ;     Plumley  v.  Massachusetts,  155  U.  S. 
X^assenger  Cases,  7  How.  282;  Hen-     461,  478. 
Person  v.  New  York,  92  U.  S.  259;         ss  March  3d,  1902. 
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CHAl^TER    XL 
PROTECTION  AGAINST  FRAUD. 

§  272.  Preventive  measures  against  fraud.— The  private  and 
the  criminal  law  as  well  as  the  police  power  undertake  to 
afford  protection  aj^rainst  fraud.  They  deal,  however,  with 
fraudulent  practices  only  by  n^nedial  relief,  treating:  a  trans- 
action as  void  or  setting  it  aside,  giving  a  claim  for  damages 
or  inflicting  a  penalty  after  the  fraud  has  been  committed. 
In  either  case  the  eh^mont  of  fraudulent  intent  is  essential. 
The  police  power  attempts  to  give  an  ampler  protection  both 
by  adopting  precautionary  measures  and  by  forbidding  cer- 
tain practices  irrespective  of  an  actual  intent  to  defraud. 
It  does  not  in  the  first  instance  punish  fraud,  but  prescribes 
regulations  and  punishes  their  violation.  The  intervention 
of  the  law  proceeds  upon  the  theory  that  every  one  who  in- 
vites the  confidence  of  the  public  may  be  compelled  to  submit 
to  such  regulations  as  will  guard  the  public  as  far  as  possible 
against  misapprehension.  Where  the  confidence  of  the  public 
is  invited  to  an  exceptional  (legre(\  tbe  regulations  niny  be 
made  specially  stringent,  on  the  ground-  that  the  business 
is  affected  with  a  public  int<^rest,  so  in  banking  and  insurance. 
A  great  field  for  statutory  protection  against  fraud  is  also 
offered  in  legislation  regarding  the*  organisation  of  corpora- 
tions; but  th(»  legislative*  control  over  corporations  and  in- 
eor]>oration  is  based  on  peeuliar  prin(*iples,  different  from 
those  governing  the  police*  power  over  individuals,  and  will 
b(»  examined  separately. 

The  field  of  l(\gislation  here  to  be  examined  may  be  divided 
conveniently  as  follows: 

A.  Weights,   measures   and    packages. 

B.  Inspection  laws. 

C.  Substitutes,   imitations,   adulterations. 
1).     Forms  of  business  liable  to  abuse. 

E.     Fidelity  of  agents,  dei)ositaries,   and   trustees. 
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WEIGHTS,  MEASUBKS  AND  PACKAGES.     §§273275. 

§  273.  The  earliest  legislation  for  the  prevention  of  frand 
"^'^c^lates  to  weif^hts  aud  measures.  It  goes  back  to  Anglo-Saxon 
t  imes,  and  forms  part  of  Magna  Carta.^  The  constitution  of 
t-  lie  United  States  provides  for  uniformity  of  weights  and 
mii<*asures  by  giving  Congress  power  to  fix  their  standard  r^ 
1  >nt  Congress  has  enacted  no  compulsory  legislation  in  execu- 
te ion  of  this  power.  It  merely  has  passed  an  act  authorising 
^  ht*  use  of  the  metric  system  ;-^  and  the  federal  government 
£3. applies  the  several  states  with  certain  standard  weights  and 
iMTieasures  as  a  matter  of  favor  and  accommodation  under  a 
:«*esolution  of  Congress  of  June  14,  1836.^  Until  superseded 
V^y  act  of  Congress  the  regulation  of  weights  and  measures 
"therefore  devolves  upon  the  states,  and  is  provided  for  by 
»=«tate  legishition.-'* 

§  274.  Determination  and  verification  of  standards.— The 
fsttatiites  of  the  states  generally  fix  standards  to  which  the 
ss*tandards  of  like  denomination  used  in  trade  must,  under  pen- 
««.lty,  conform.*^  There  are  official  sealers,  who,  upon  request,  or 
irrespective  of  request,  try  and  mark  weights  and  measures, 
c^r   test  them  upon  complaint.^ 

Statutes  not  unfrequently  prescribe  that  certain  common 
:f  orins  of  package,  etc.,  shall  contain  a  fixed  amount  by  weight 
«^n<l  measure,  and  also  that  the  enclosure  itself  shall  not  con- 
tain more  than  a  prescribed  weight  and  content,  so  e.  g.  that 
:rio  baled  hay  shall  be  offered  for  sale  with  more  than  10  per 
^-^ent  of  the  weight  thereof  in  wood  to  the  bale,«  or  that 
t  he  weight  of  the  package  be  stamped  thereon.®  Such  pro- 
"v-isions  are  found  with  regard  to  fish,  fruit,  hoops  and  staves, 

t  (?ap.   25;    una   monsum   viiii   per  X.   Y.    Penal   Coile,    §    580-583;    Til. 

t.  4itiiin   rcjrnnm   nostniin,  etc.  K.  St.  eh.  147,  See.  14. 

•J  I,  8,  5.  •  MasB.  Rev.  L.  eh.  62,  See.  21,  37, 

•»  Aet    July    2S,    IS^J;    Kev.    Stat.  ('hie.   Rev.   Code,   See.    2018;    Smith 

^-;ef.   3569,  3570.  v    Arnold,  106  Mass.  269;  Bisbee  v. 

4  V.   Stat,  at   L.   p.    133.     See   III.  McAllen,    39    Minn.    143;    People   v. 

"tCev.  Stat.  eh.   147,  See.  1.  Rochester,  45  Hun   (X.  Y.)   102. 

>•  Mass.  Rev.  L.  rh.  62,  Xew  York         »  Laws   of   Xew   Jersey,    1890,   ch. 

"Domestic    Commerce    Tiaw,    Art.    1;  2,36. 

111.  Rev.  St.  eh.   147.  »  Chie.  Rev.  Code,  Sec.  1240. 

•iMaw.    Rev.    L.    ch.    62,    Sec.    31; 
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etc.^"  They  are  justified  by  the  danger  of  fraud  in  the  absene 
of  uniformity. 

Similar  in  character  are  the  laws  which  require  the  weigh 
ing  or  measuring  of  articles  by  public  authority,^  ^  or  the  keep 
ing  of  scales  to  enable  the  purchaser  to  verify  his  purchase.^ 
The  common  provision  that  mine  companies  paying  the  miner 
by  weight  must  keep  scales  and  must  allow  their  employee 
to  have  a  weigher  of  their  own,  is  analogous.  In  England 
every  clerk  or  toll  collector  of  any  public  market  may  at  al 
reasonable  times  weigh  or  measure  all  goods  sold,  offeree 
or  exposed  for  sale  in  such  market.^'*  For  the  better  enforce 
ment  of  this  control  certain  classes  of  goods  are  even  requires 
to  be  sold  at  a  place  set  apart  for  that  purpose.^*  Regula 
tions  of  this  character  have  been  upheld  in  several  eases.^ 
They  apply  only  to  dealing  by  weight  or  measure,  and  do  no 
necessarily  prohibit  other  modes  of  dealing.'® 

§  275.  Compelling  certain  modes  of  dealing.— In  a  numbe 
of  (*ases  statutes  prescribe  that  c(»rtain  commodities  shall  b* 
sold  by  a  given  weight  or  measure  or  in  a  certain  package 
and  not  otherwise;  as,  that  bread  shall  be  sold  in  loaves  of  tw< 
pounds  or  in  half,  three  (luarter  or  ([u«rt(T  loaves ;'"  that  coa 
when  sold  in  quantities  of  500  pounds  or  more,  except  by  thi 
cargo,  shall  be  sold  by  weight;'^  that  milk  shall  be  sold  ii 
wine  measures;'"  or  that  in  all  contracts  for  the  sale  an< 
delivery  of  oats  and  meal,  the  same  shall  be  bargained  fo: 
and  sold  by  the  bushel.2'>  Such  laws  have  been  sustained 
without  mueh  questioning.  But  the  requirement  that  coa 
miners  shall  be  paid  by  weight  has  been  declared  unconstitu 

10  Massachusetts  Rev.  Laws,  ch.  i7  Massachusetts  Rev.  Laws,  el 
56,  57.  57,  Sec.  3;   Mobile  v.  YuiUe,  3  AU 

11  Pittsburg,  etc.,  Coal  Co.  v.  137;  Buffalo  v.  Collins,  etc.,  Co.,  5 
Louisiana,  156  U.  S.  590.  N.   Y.  Suppl.  347;   People  v.  Wag 

1- Massachusetts    Rev.    Tjaws,    ch.  oner,    S6    Mich.    594;    Chicago    Key 

r*7,  Se<*.  44-46,  as  to  ice  wagons.  Code,  Sec.   187. 

53  41  and  42  Vict.  ch.  49,  Sec.  64.  is  Libbey  v.  Downey,  5  AUen,  291 

i*Chic.  Rev.  Code,  Sec.  1245.  lo  Miller  v.  Post,  1  Allen,  434. 

i'»  Stokes  &  Gilbert  v.  Corporation  2n  Eaton  v.  Kegan,  114  Mass.  43J 

of  New   York,  14  Wend.   87,   1835;  1874.     Federal    legislation    contain 

Intendant    v.    Sorrell,    1    Jones   Law  analogous    provisions     for    the    oi 

(X.  C.)  49,  1853;  Gaines  v.  Coates,  forcement    of    the    internal    revenu 

51    Miss.   335;    Yates  v.   Milwaukee,  laws.     See     Felsenheld     v.     Unite 

12  Wis.  673.  States.   186  U.  S.  126. 

1'"'  Richmond  v.  Foss,  77  Me.  590. 
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tional  in  Illinois,  Ihc  ('oiirt  hoidinjj:  that  the  General  Assembly 
Jhas  no  power  to  deny  to  persons  in  one  kind  of  business  the 
privilege  to  contract  for  labor  and  to  sell  their  products  with- 
out regard  to  weight,  while  allowing  this  privilege  to  persons 
in  all  other  kinds  of  business.-*  Upon  this  principle  most  of 
the  laws  above  mentioned  would  be  invalid. 

JXSPKCTIOX   LAWS.     §§276-278. 

§276.  Scope  of  legislation.— In  the  earlier  periods  of  their 
liistory  a  considerable  number  of  states  enacted  so-called  in- 
spection laws,  which  to  sonui  extent  are  found  on  the  statute 
books  to  the  present  day.  A  note  in  the  case  of  Turner  v. 
Maryland22  gives  a  long  list  of  such  statutes.  These  acts 
generally  applied  to  a  limited  number  of  articles,  those  in 
New  York  being :  flour  and  meal,  beef  and  pork,  pot  and  pearl 
ashes,  fish,  fish  and  liver  oil,  lumber,  staves  or  heading,  flax 
seed,  sole  leather,  hoops,  distilled  spirits,  and  leaf  tobacco. 
They  sometimes  contained  provisions  regarding  the  tn»atment 
of  the  e<»mmodity  to  k(M»p  it  froni  spoiling;  they  very  often 
specified  (lifl'erent  graders  of  f|uality,  eacrh  to  be  known  by  a 
rertain  designation  and  to  be  branded  on  the  goods  or  their 
package;  they  always  prescribed  the  manner  of  packing  the 
goods  (material  of  j)acking  and  size  of  package),  and  recjuired 
that  goods  or  packages  or  both  before  being  marketed  should 
be  weighed,  or  weighed  and  ins])ected,  and  marked  by  official 
inspectors,  who  were  entitled  to  a  fee  for  their  services. 

The  object  of  the  inspection  laws,  as  stated  in  an  early  New 
York  case,  is  to  protect  the  community,  so  far  as  they  apply 
to  domestic  sales,  from  frauds  and  impositions;  and  in  relation 
to  articles  designed  for  exportation,  to  preserve  the  character 
antl  reputation  of  the  state  in  foreijrn  markets.^'^  With  re- 
gard to  a  number  of  articles  the  inspection  laws  confined 
them.selves  to  packages  intended  for  export;  in  other  cases 
they  applied  to  goods  intended  for  the  domestic  market  as 
well;  and  in  a  few  cases  they  applied  only  to  articles  coming 
from  other  states. 

§277.    Validity  under  federal  constitution.24— The  United 

21  Millett  V.  People,  117  111.  294.         23  ClintsmaD  v.  Northnip,  8  Cow. 

80  Opinion  of  Justices,  21  Col.  27,      (N.  Y.)  46. 
39  Pac.  431.  24  See,  also,  §  75. 

22 107  U.  8.  38. 
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Stales  Supreme  Court  in  a  recent  ease  has  said  ** Inspection 
laws  are  not  in  themselves  regulations  of  commerce;"^  but 
this  can  only  mean  that  it  is  not  necessarily  their  sole  purpose 
to  control  foreijrn  or  interstate  commerce;  that  they  do  affect 
and  therefore  regulate  such  commerce  where  they  apply  to 
imports  and  exports  cannot  be  denied. 

The  federal  constitution  has,  however,  made  express  pro- 
vision for  themr"  by  forbidding  the  states  without  the  consent 
of  Congress  to  lay  any  imposts  or  duties  on  imports  or  exports 
exc(»j)t  what  may  be  absolutely  necessary  for  executing  their 
inspection  laws,  all  such  laws  to  be  subject  to  the  revision  and 
control  of  Congress. 

It  has  becMi  said  that  the  term  imports  and  exports  relates 
only  to  foreign  countries.^'  but  the  case  in  which  this  state- 
ment was  made  upheld  an  inspection  law  operating  upon 
products  of  other  states. 

No  case  appears  to  hav(»  arisen  under  any  statute,  nor  does 
any  statute  seem  to  exist,  requiring  inspection  before  sending 
goods  to  another  state.  But  the  validity  of  inspection  laws 
a[)plying  to  exports  to  foreign  cimntries  has  been  fully  recog- 
nised l)y  the  Supreme  Court,^^  Tind  it  has  been  held  that  the 
inspection  need  not  extend  to  the  goods  themselves,"  but 
that  it  is  sufficient  if  the  package  is  weighed  and  its  brands 
arc*  inspected.  The  identification  of  the  producer  by  marks 
clearly  tends  toward  good  quality. 

In  so  far  as  inspection  laws  apply  exclusively  to  goods  com- 
ing from  other  states,  they  have  been  held  to  be  unconsti- 
tutional.^'-^  In  the  decision  of  the  case  last  cited  considerable 
doubt  was  cast  upon  the  validity  of  all  inspection  laws  apply- 
ing to  imports.  But  in  Patapsco  Guano  Co.  v.  Board  of 
Agriculture'^'*  the  Supreme  Court  upheld  an  act  for  the  in- 
sptM-tion  of  fertilisers  which  applied  to  imports  from  other 
slates  without  discriminating  against  them,  since  it  covered 
fertilisers  manufactured  in  thi*  state  as  well.-'^^  In  this  case 
the  general  princi|)le  Avas  recogni.sed  that  the  states  may  in- 
spect for  the  pn^vention  of  fraud  ami  that  this  power  prevails^ 

-"'  Patapsco  &c.  Company  v.  Board  -«  Voight  v.  Wright,  141  IT.  S.  62- 

(.f  Agriculture,  171  V.  8.  345,  354.  "0  171  U.  S.  345. 

""Art.  I,  Hec.  10,  No.  L*.  ai  As  to   South  Carolina  Dispens- 

-"  171  U.  S.  350.  ary  law  see  supra.  Sec.  233. 

^«  Turner  v.  Maryland,  107  U.  8. 
38, 
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over  the  freedom  of  commerce,  subject  to  the  power  of  Con- 
gress to  annul  such  laws,  especially  on  account  of  the  exces- 
siveness  of  inspection  charges. 

§  278.  Bestrictions  under  state  constitutions.— The  license 
under  the  federal  constitution  does  not,  of  course,  remove  any 
objection  to  the  enactment  of  inspection  laws  that  may  arise 
under  state  constitutions. 

The  constitution  of  New  York  of  1846  abolished  and  for- 
l>ade  the  future  creation  of  all  offices  for  the  weighing,  gaug- 
in^y  measuring,  culling  or  inspecting  of  any  merchandise, 
1>  reduce,  manufacture  or  commodity,  saving  offices  for  the  pro- 
tection of  the  public  health,  for  the  supplying  of  correct 
»«taiidards  of  weights  and  measnres,  and  for  the  protection 
<^>f  the  state  in  its  revenues  and  purchases.'^'-^ 

By  this  provision  the  old  inspection  laws  wen*  abrogated. 
"^Fhey  were  felt  to  be  oppressive  because  inspection  was  mado 
**.  condition  precedent  for  the  marketing  of  the  commodity  lo 
Avhich  it  applied,  and  being  accompanied  by  the  exaction  of 
^x  fee,  o])erated  virtually  as  a  tax.  The  rrniedy  has,  however, 
IL^ono  further  than  the  evil,  and  New  York  ap]K'ars  to  have 
**iirrendered  the  ])Ower  to  inspect  for  tlic  prevention  of  fraud 
iilto^ether.  So  New  York  could  probably  n(»t  enact  such 
legislation  as  exists  in  Illinois  for  the  inspection  of  grain  in 
>va rehouses,  and  which  in  Illinois  has  been  held  to  be  con- 
«atitutional,**^  and  the  inspection  provided  for  in  New  York 
Xinder  the  dairy  laws  of  that  state,  though  undoubtedly  in- 
tended in  part  at  least  to  prevent  the  fraudulent  substitution 
c:>f  oleomargarine  for  butter,  can  be  upheld  only  as  a  sanitary 
3  iieasure. 

Evidently  the  older  New  York    laws    were    intended    not 

inerely  to  pr(»vent  the  perpetration  of  frauds,  but  also  to  en- 

:force  a  certain  standanl  of  (pudity,  i.  e.  to  i)revent  inferior 

grades  of  manufacture.     The  two  objects  are  by  no   means 

Identical.     New  York  might  have  abandoned   the*  policy  of 

enforcing  quality  without  sacriUcing  the  power  to  inspect  for 

"the  detection  of  fraud ;  by  abolishing  inspection   it  has  not 

even  abrogated  all  legislation  for  the  securing  of  (piality,  and 

the   present   revision   of   the   statutes   n'tains   the    provisions 

32  Art.  V,  Sec.  8.  "-Peni.le  v.  IIari>er,  91  111.  357. 
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regarding  tlio  making  of  barrels  for  packing  beef  and  pork^  -=k, 
which  are  independent  of  powers  of  inspection.^^ 

SI'BSTITI^TES,  TMTTATIOXS,  ADULTERATIONS.     §S  279-286. 

§  279.  Poor  quality  without  deception.— Poor  quality  whiclMi-Mh 
is  visible  to  the  eye  so  that  there  is  no  danger  of  deception^  .■Q. 
may  be  dealt  with  in  the  int(»rest  of  public  health  and  safety^  ^^'. 
so  in  the  case  of  rotten  fruit,  or  putrid  meat.  Where  thc-'Ji-^e 
injurious  cpiality  is  not  visible,  the  protection  of  health  cou —  m- 
curs  with  the  preventicm  of  fraud,  and  increased  penaltiej^-r*  s 
are  sometimes  provided  for  selling  unwholesome  provisiouip  -ssi 
without  making  their  condition  known  to  the  buyer.^^  Where ^-»(* 
visibly  poor  quality  atTects  neither  health  nor  safety  the — ^ 
police  power  does  not  interfere. 

The  tra<le  regulations  of  the  mediaeval  guilds  claimed  tc         > 

have  for  their  ])rineipal  object  the  maintenance  and  improve 

ment  of  th(»  quality  of  th(»  goods  manufactured,  and  under  th<     -"-* 
Tudors  a  very  hirgr  amount  of  legislation  was  enacte<l  for  tht 
like   [)urpos(N  ofttMi  entitled  acts  for  I  he  **true   making"  oMif 
specified  m(M*chandis(».     These  statutes  regulatcMl  the  making  o%f 
worsliMJ,   dyed  wool,  cloth,   linen,   feathcrbeds,   leather,   wax  - 
tiles,  malt,  oil,  etc.,  and  the  work  of  silk  throwsters,  upholster- 
ers, plasterers,  painters,  etc.     Th<*  colonial  legislation  of  Mas- 
sachusetts regulated  in  similar  manner  the  trades  of  bakers, 
brewers,  coo})ers,  and  aets  of  like  import  are  found  in  colonial 
New  York,  but  on  the  whole  this  legislation  has  been  aban- 
doned. 

§280.    Deceptive   practices— Adulteration.— The    public   is* 

apt  to  be  misled  where  inferior  and  su|)erior  articles  naturally 
look  alike,  and  wh<»re  an  inferior  article  is  so  tn^ated  as  to 
look  lik(»  the  superior  artich*;  in  the  latter  case  we  speak  of 
imitation.  Adulteration  is  a  term  applied  to  articles  of  con- 
sumption (food  and  <lrugs)  and  means  properly  the  admixture^ 
of  inf(»rior  or  other  than  the  usual  or  legally  allowed  ingredi- 
ents, but  is  used  in  statutes  so  as  to  include  substitutes  anti 
imitations,  and  sometimes  even  natiu-ally  bad  quality.^*  The* 
(It'finition  «riv<'n  by  the  laws  of  Massachusetts  has  in  suhstanci^ 

:»  Donn-stic  ('(Muiiu'Imt   Law,   §  DO-  -'•  M.-issarliusclts    Uev.     I>aw8,    i-li. 

{•*_';      :jlso      MS      tn      flour     juul      IIHral,       '(>.   Srr.   7o. 
Artiilc  V  of  same  law.  •"•State   v.   8mvtli,    14   IC.    I.   100, 
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l>^^n  adopted  in  many  other  states,"*'  and  is  therefore  ^iveu 
li^x-e  in  full,  in  so  far  as  it  relates  to  food  :•'*''* 

*'Pood  shall  be  deemed  to  be  adulterated:     1.    If  any  sub- 

st-^nce  has  been  mixed  with  it  so  as  to  reduce,  depreciate  or 

ii:iL  juriously  affect  its  quality,  strength  or  purity.     2.    If  an 

ii:»-  :^erior  or  cheaper  substance  has  been  substituted  for  it  wholly 

^^K*      in  part.     3.    If  any  valuable  or  necessary  constituents  or 

iiEiM.  ^^redients  have  been  wholly  or  in  part  taken  from  it.    4.   If 

it:        ds  in  imitation  of  or  is  sold  under  the  name  of  another  ar- 

"t  i  ^^  ]e.    5.   If  it  consists  wholly  or  in  part  of  a  diseased,  decom- 

FX^^sed,  putrid,  tainted  or  rotten  animal  or  veg:etable  substance 

*>^»^     article,  whether  manufactured  or  not,  or  in  case  of  milk,  if 

i't      5s  produced  by  a  diseased  animal.    6.  If  it  is  colored,  coated, 

1>^"^  ILshed  or  powdered  in  such  a  manner  as  to  conceal  its  dam- 

^t^^jsr^d  or  inferior  condition,  or  if  by  any  means  it  is  made  to 

*i-X^>pear  better  or  of  greater  value  than  it  is.     7.   If  it  contains 

9\  ^KTM^' added  substance  or  ingredient  which  is  poisonous  or  injuri- 

<>'■-'»-«  to  health.     8.    If  it  contains  any  added  antiseptic  or  pre- 

«-*«^  x'vative  substance,  except  common  table  salt,  saltpetre,  cane 

2*«  i-^'ap,  alcohol,  vinegar,  spices,  or,  in  smoked  food,  the  natural 

-|»i-<)(lucts  of  the  smoking  j)ro(M»ss;  but  th(»  j)rovisions  of  this 

tlc^fiuition  shall  not  apply  to  any  such  article  if  it  bears  n  label 

oti   uhich  the  presem^e  and  th(»  percentage  of  every  such  anti- 

^^*I*tic   or   preservatives   substance   are    clearly    indicated,   nor 

***^a]l  it  apply  to  such  portions  of  suitable  preservative  sub- 

«ta,nces  as  are  used  as  a  surface  application  for  preserving 

^i^ied  fish  or  meat,  or  as  exist  in  animal  or  vegetable  tissues 

'***  a  natural  component  thereof,  but  it  shall  apply  to  additional 

Quantities.     •     •     •     The  provisions  of  this  and  the  two  pre- 

^'^'tJijjjr  sections  relative  to  food  shall   not  apply  to  mixtures 

'*''  c*f impounds  not  injurious  to  health  and  which  are  recognised 

^**  cn-(linary  articles  or  ingredients  of  articles  of  food,  if  every 

Pael^age  sold  or  offered  for  sale  is  distinctly  labelled  as  a  mix- 

^^ti   or  compound  with  the  name  and  per  cent  of  each  ingredi- 

^^t    therein." 

§  281.    Commodities  to  which  legislation  applies;  gold  and 

'*^    Am.  Rep.   34-1.     Coloring  which  "^  Chapin,  p.  325,  326;  N.  Y.  Geo. 

*^*'^*>*     not   dotmonite   or   ronceal    do-  1..  rli.  25.  8cc.  41;    III.  Act  Apl.  24, 

^''^<>pjitioii   \w\i\  m)t    to   \>o  adiiltoni-  \SW.  §   14. 

^"^^'^^        IVopIo    V.   .JenuinKS    (Mi<li.),  -^  Mass.  Kcv.  Laws,  eh.  75,  §  18. 
^^  N.  W.  216. 
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silver. —Legislative  provisions  for  the  prevention  of  deceptive 
practices  in  the  quality  of  articles  are  in  the  main  confined  to 
foodstuffs,  drugs,  confectionery,  distilled  and  refined  products, 
and  f ertilisen^. 

The  working  of  gold  and  silver  has  in  Europe  for  a  long 
time  been  subject  to  similar  legislation.  We  find  in  England 
a  number  of  statutes  relating  to  the  alloy  of  gold  and  silver 
the  quality  and  marks  of  silver  work,  etc.^®  The  possible 
methods  of  controlling  the  quality  of  gold  and  silver  wan 
are  either  to  require  it  to  be  proved  and  stamped  by  public 
authority;  or  to  require  it  to  be  marked  according  to  itj 
quality  by  the  manufacturer ;  or  to  forbid  the  stamping  of  in- 
ferior goods  as  gold  and  silver.  Even  where  the  state  doo5 
not  require  such  measures,  it  may  provide  for  public  marking 
at  the  request  of  the  manufacturer.  England  and  Prance  re 
quire  public  stamping,  while  Germany  requires  the  manufac 
turer's  stamp  indicating  the  grade  of  fineness.  In  America  nc 
legislative  provisions  existed  in  this  matter  until  recently,"*' 
but  statutes  have  been  enacted  in  Massachusetts  and  New  York 
in  1894,  in  Pennsylvania  in  1897  and  in  Illinois  in  1901,  re 
quiring  gold  and  silver  marked  sterling  to  come  up  to  a  pre 
scribed  standard. 

§  282.  Oleomargarine  legislation.— The  operation  of  th< 
police  power  upon  food  products,  Avhere  it  is  intended  to  i)re 
vent  deception,  is  best  illustrated  by  the  legislation  regarding 
oleomargarine,  which  exists  in  most  American  states,  and  ii 
a  number  oT  foreign  countries."*^  Oleomargarine  is  producec 
from  animal  fats  or  vegetable  oils  and  contains  the  same  in 
gredients  as  dairy  butter,  but  a  smaller  proportion  of  butter 
ine,  and  is  therefore  inferior  in  flavor  to  the  best  buttrt* 
and  differs  from  dairy  butter  in  color.  It  is  wholesome  an( 
nutritious  and  cheaper  than  dairy  butter.  The  lio.stility  o 
the  dairy  interests  has  led  to  a  considerable  amount  of  re 
strictive  legislation,  which  was  formerly  sought  to  be  justifiec 

yy29  Ed.  Ill,  ell.  20,  1354;  37  Ed.  of  pri<le  in  the  firm  that  the  prtvc 

111,   ch.   7,   1363;    5   II.    IV,   di.   13,  tlent  has  be<Mi  sufficient   to  keep  ii] 

1404;   18  Eliz.  ch.  5,  15S1.  in     Amoric-a     a     standard     that     ai 

♦"X.    Y.    Weekly    Post,    Feb.    ll^  official  *liall  mark'  was  rcquiretl  t< 

190L'.     **Mr.    Tiffany    was    tlie    fust  enforce  in  the  mother  country." 
viiiu    in    this   country    to    adopt    the  4'  France,       Germany,      Denmark 

Fnjrlish    sterling    stan<lar«l    of    .IHT)  ♦■tc. 
fineness.     It  has  always  Imtu  a  point 
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upon  the  ground  that  the  nianufacturo  of  oleomargarine  lent 
itself  easily,  and  without  the  possibility  of  effective  control, 
"to  unwholesome  adulteration,  and  is  now  generally  based  upon 
the  plea  of  protection  against  fraud.  We  may  distinguish  the 
following  forms  of  legislative  restraint :  prohibiting  the  manu- 
facture, out  of  any  oleaginous  substance  other  than  that  pro- 
<luced  from  milk  or  cream,  of  any  article  designed  to  take  the 
place  of  cheese  or  butter ;— prohibiting  the  manufacture  from 
»uch  substance  of  any  article  in  imitation  or  semblance  of  but- 
ter;—prohibiting  the  addition  of  any  coloring  matter  to  make 
oleomargarine  resemble  butter:— reciuiring  the  labeling  of  oleo- 
juargarine  so  as  to  indicate  its  true  character,  with  additional 
provisions  as  to  forms  of  package,  place  of  sale,  etc. ;— and 
recpiiring  ol<»omargarine  to  be  distinctively  and  artificially 
colored,  or  to  be  designated  by  some  prejudicial  name,  as 
*' adulterated  butter/'  Federal  legislation  has,  moreover,  been 
enacted  in  the  Iinited  States  for  the  taxation  of  oleomargarine, 
a  form  of  restraint  with  which  we  are  not  at  present  con- 
cerned. 

§283.  Absolute  prohibition.^-— The  absolute  prohibition  of 
the  manufacture  and  sale  of  oleomargarine  was  sustained  as 
a  legitimate  exercise  of  the  police  power  in  Pennsylvania^-' 
and  by  the  Federal  Supreme  Court,  on  the  ground  that  it  is 
for  the  legislature  to  determine  ** whether  the  manufacture  of 
oleomargarine  is  or  may  be  conducted  in  such  a  manner,  or 
with  such  skill  and  secrecy,  as  to  baffle  ordinary  inspection,  or 
whether  it  involves  such  dang(M-  to  the  public  health  as  to  re- 
(piire,  for  the  protection  of  the  j)e()ple,  the  entire  suppression 
of  the  business  rather  than  its  n^gulation  in  such  manner  as 
to  permit  the  manufactun*  and  sab*  of  articles  of  that  class 
that  do  not  contain  noxious  ingredients."  The  same  view  has 
been  taken  in-lMinnesota,^^  and  in  Maryland.**^  The  Court  of 
Aj)peals  of  New  York,  however,  declared  a  similar  prohibitory 
statute  unconstitutional,  it  appearing  that  the  article  was 
wholesome  and  nutritious,  and  that  fraudulent  imitations  of 

*2  See,  also,  §  «'J,  r)4().  ^*  Butler    v.    Chambers,    86    Minn. 

«"  Powell    V.    ('oTninoii\vt»}ilth,     114      (*'.». 
Vii.    Stat*',    LMm;    roiillniM'.l    hy    tlu'  '•  Wri^rhl     v.    State,    S8    Md.    436, 

Sii]iri'riH'  Court  (»1'  tin*  riiittul  Stat<'^      41    At  I.  7.)5. 
in    Powell    V.    Peiiusylvunia,    1-7    V. 
b.  67S. 
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butter  were  covered  by  another  act,  so  that  there  remained 
as  the  sole  reason  for  the  prohibition  of  the  industry  that  it 
competed  with  another  industry  and  reduced  the  price  of  an 
article  of  food.^^  And  the  Supreme  Court  of  the  United 
States  held  in  a  later  case  that  while  the  legisilative  policy 
was  conclusive  as  to  domestic  manufacture  and  sale,  it  could 
not  extend  to  interstate  commerce,  and  that  the  absolute  pro- 
hibition of  the  IVnnsylvania  statute  could  not  prevent  the 
importation  of  pure  oleomargarine  into  the  state  or  its  sale 
there  in  original  packages.^" 

The  acts  of  Pennsylvania  and  Maryland  forbidding  the  man- 
ufacture of  substituti^s  for  butter  were  repealed  in  1899  and 
1900  respectively,  and  this  legislation  is  no  longer  to  be  found 
in  American  statute  books. 

§284.  Prohibition  of  imitation.— The  prohibition  of  the 
manufacture  of  oleomargarine  in  imitation  and  semblance  of 
yellow  butter,  by  addition  of  ingredients  changing  its  natural 
color,  is  found  in  many  states  and  has  been  generally  upheld.-*** 
This  (lualified  prohibition  is  recognised  as  valid  by  the  Su])reme 
(.'onrt  of  th(»  TnitiMl  States  even  as  to  oleomargarine  importe^l 
I'rom  other  states  and  sold  in  original  packages,  on  the  ground 
that  the  object  of  th(»  statute  is  only  to  suppress  false  pre- 
tenses, and  that  the  fn^edom  of  eonunerce  among  the  states 
does  not  demand  a  recognition  of  the  right  to  practice  a  de- 
ception upon  the  public  in  the  sale  of  any  articles,  even  those 
that  may  have  become  the  subject  of  trade  in  different  parts 
of  the  country.**^ 

^•»  Pt'opJi' V.  Marx,  99  N.  Y.  377.  Addingtoii,  77  Mo.  110;  Ex  parte 
*7  8ch()llenberjj;«T  v.  Pennsylvania,  Pliimloy,  loG  Mass.  236;  McCann  v. 
171  ir.  S.  1.  Tin*  oftVct  (»f  this  <le-  ((unnioinvoaitb,  198  Pa.  509;  Hoha  v. 
cisioii  has  bcon  nnllified  by  the  a<-t  JStato  (Neb.),  93  N.  W.  l.')5.  New 
ol*  ('onjrress  of  May  9,  19(I*J,  which  York  Laws,  1902,  eh.  38;1,  again  pro- 
subjects  oleomargarine  njjon  arrival  hibits  the  manufacture  and  sale  of 
in  a  state  to  the  laws  of  that  state  oleomargarine  or  any  product  from 
passed  in  the  exercise  of  its  ])olice  animal  fat  or  vegetable  oil  in  inii- 
powers;  but  the  decision  ceased  to  tatiou  or  semblance  of  butter.  The 
be  of  judicial  importance  when  statute  seems  capable  of  being  in- 
Pennsylvania  repeale<l  the  prohibi-  terpreted  as  absolute  prohibition; 
tory  oleomar^:irin«»  lojrislntion.  but  such  eflfeet  wouhl  be  contrary  to 

***  I'eoplc  V.   Arensb<»rjr,   10."    \.   Y.  the  judgment  in   People  v.  ^larx. 

123;     McAllister    v.    State.    72    Md.  i-'  l^hiniley    v.    Massachusetts,    155 

390;     State    ex     rel.     Wnterbnry     v.  V .  S.  461, 
Newton,  50   .\.  .1.   L.   531;   Slate  v. 
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The  validity  of  provisions  requiring  oleomargarine  to  be 
Jistinctly  labeled  as  such,  to  be  sold  in  prescribed  forms  of 
piickages,  or  in  rooms  separate  from  those  in  which  butter 
is     sold,  or  that  the  purchaser  be  expressly  informed  of  th<» 
na.tiire  of  the  article,  is,  in  principle,  not  questioued.^^     Such 
pi^ovisions,  which  do  not  forbid  imitation,  are  found  in  a  num- 
ber*   of  states.     The  requirement  of  some  laws  that  oleomar- 
pr«.i-ijie  be  given  a  color  or  a   name   calculated   to   prejudice 
imrohasers  and  to  make  the  article  odious,  is  evidently  of  a 
^^ifl^e^rent  character;  it  has  been  upheld  in  several  cases  as  an 
^*^^^^i*cise   of  legislative  discretion  beyond   the   control  of  the 
^•^"i-H:*ts,  but  the  Supreme  Court  of  the   United  States  treats 
1*  **^ j  iidicial  requirements  as  virtual    prohibition,    and    holds 
^ti^oiii  to  be  invalid  as  far  as    interstate    commerce    is    con- 
ooi-ned/»» 

§  286.    Principles  goveming  regulation  and  prohibition.— 
^  /^**    constitutional   principles   n^jranling   n»gulati(m   and   pro- 
*^ition  have  been  fully  discussed  before,  and  may  be  sum- 
'^^^^fised  as  follows: 

1-      Provisions   re(|uirin^^   labeling   and    marking    an*    valid, 
'*^^ovided  their  primary  purpost*  be  not  to  make  a  useful  article 

2«  The  legislature  may  fix  the  standard  of  an  article  of 
^'^^J'lmerce  known  by  a  certain  name,  and  forbid  the  selling  of 
^^     inferior  article  by  that  name. 

•^-      The  legislature  may  forbid  imitations,  subject  probably 

^^     this  modification,  that  where  imitation  products  have  come 

^^      fce  recognised  as  legitimate  substitutes,  the  power  of  pro- 

.    ^"^ition  shoxdd  not  be  exercised  to  the  destruction  of  valuabK^ 

'^^^Xistries. 

""^^      The  legislature  should  not,  and  j>robably  may  not,  pro- 
^■^it  the  use  of  harmless  ingredients,  which  increase  the  in- 
V^-^^^sic  value  and  usefulness  of  the  article,  especially  of  antisep- 
^^^    and  preservatives. 

^  ^>-     The  legislature  should  not,  and  probably  may  not,  pro- 
^^oit  harmless  and  useful  substitutes  and  compounds. 

*^  State  ex  rel.  Baylcs  v.  Newton,  W.  fiSS;  f^ollins  v.  New  Hampshire. 

'*^^    ^.  .T.  L.  549.  171    V.   S.    MO;    scv   §   49,   5H   supra. 

""'^  State  V.   Marslijill,«4  .\.  ir.  .■)49;  Sine.'   thr  act    of   May  9,    1901',   th. 

'  ^'itc*  V.   Myers,  41?   W.   Va.   8l'*J,   '^^}  st;jt<*     lejjislation     would     a^ain     'or 

^-    K.  A.   S44:   Stato  ex   rel.    Wcide-  valid. 

^n  V.  Horgan,  55  Minu.  183,  56  N. 
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While  statutory  provisions  contrary  to  the  two  principles 
last  stated  have  in  some  instances  been  sustained  by  the  courts, 
the  practice  of  legislation  itself  shows  an  unmistakable  ten- 
dency to  conform  to  them,  as  may  be  seen  from  the  latter  por- 
tion of  the  statute  of  Massachusetts  relative  to  adulteration, 
above  quoted. 

§286.  Ordinances.— The  courts  may  apply  even  stricter 
limitations  to  ordinances,  and  may  take  cognizance  of  the 
fact  that  certain  practices  are  so  common  as  to  be  no  longer 
deceptive.  Thus  all  dealers  seek  to  make  their  wares  as  at- 
tractive as  possible,  and  for  this  purpose  use  appropriate 
methods  of  packing,  or  display.  A  city  ordinance  of  Chicago 
undertook  to  prohibit  the  use  of  colored  netting  to  cover  fruit, 
on  the  ground  that  the  reflection  of  the  color  on  the  fruit 
gave  it  a  deceptive  appearance  of  freshness  and  good  quality. 
This  ordinance  was  declared  to  be  unreasonable  and  void,' 
yet  it  cannot  be  said  that  such  legislation  is  in  principle  be- 
yond the  police  power.  The  court  in  the  case  cited  relied 
upon  the  recognised  pow(»r  of  judicial  tribunals  to  prevent 
an  oppressive  exercise  of  the  mnnieipal  ordinance  jmwer. 

FORMS  OF  BUSINKSS  LIABLE  TO  ABUSE.     §§  287-295. 

S  287.  Nature  of  danger  or  evil— A  considerable  amount  of 
legislation  has  been  enacted  in  restraint  of  certain  avocations 
or  forms  of  business  which  lend  themselves  easily  to  practices 
of  deception  either  on  account  of  the  irresponsible  character 
of  the  dealer,  or  by  reason  of  the  inducements  he  employs 
to  attract  customers,  or  by  reason  of  the  ignorance  or  help- 
lessness T)f  the  i)arties  with  whom  he  deals.  This  questionable 
status  attaches  notably  to  peddling,  auction  sales,  ticket 
brokerage,  and  to  fire,  bankrupt,  gift  or  trade  stamp  sales; 
also  to  collection,  employment,^  and  emigrant  agencies.  All 
these  forms  of  business  (with  the  exception  perhaps  of  the 
trade  stamp  business)  may  under  circumstances  serve  valuable 
and  necessary  economic  i)urposes.  The  problem  of  the  police 
power  is  therefore  to  suppress  the  illegitimate  while  saving 
the  legitimate  business.  The  object  is  generally  sought  to  be 
accomplished  by  a  system  of  licenses  and  securities;  (luestions 

1  Frost  V.  diica};..,  ITS  111.  250.  .52  -•  Priro    v.     Pc^oplc,     lt>3     111.     lU, 

>'.  E.  StiO.  (51   N.  E.  S44. 
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have  arisen  as  to  tlie  power  to  prohibit  these  forms  of  l)usiness 
and  as  to  their  relation  to  the  freedom  of  interstate  and  for- 
eign commerce. •'' 

§288.  Peddlers.'*— Peddling  or  hawkinpr  is  that  form  of 
trade  which  is  carried  on  by  moving  about  from  place  to  place 
with  merchandise  which  is  offered  for  sale  with  immediate 
delivery,  the  seller  having  no  fixed  place  of  business.  It 
therefore  does  not  include  the  soliciting  of  orders  by  com- 
mercial travellers  or  book  canvassers/*  or  the  delivering  of 
jroods  previously  ordered;*'  it  is  doubtful  wheth<»r  it  shouhl 
incli;ide,  as  it  has  been  held  to  do,  the  business  of  a  milk 
dealer  selling  milk  at  the  door,  but  who  has  his  regular  <laily 
rounds  and  customers^  Massachu.setts  designates  as  itinerant 
vendors  those  who  engage  in  a  temporary  or  transient  busi- 
ness, but  occupy  at  every  place  a  building  for  the  exhibition 
and  sale  of  their  goods.^  The  German  law  also  restrains  itin- 
erant brokers  and  physicians,  and  the  soliciting  of  orders  by 
personal  calls  on  others  than  merchants." 

The  peddler  is  apt  to  be  irresponsible  because  he  has  no 
fixed  place  of  business,  and  therefore  no  standing  in  the  com- 
munity, and  because  he  cannot  easily  be  reached  by  legal  pro- 
cess. For  the  same  reason  he  can  more  easily  than  a  settled 
merchant  engage  in  illicit  transactions  J  <^  Peddlers  can  also 
do  their  business  at  less  expense  than  established  shopkeepers, 
but  the  protection  of  the  latter  from  the  inconveni(»nee  of  a 
competition  which  cannot  be  justly  designated  as  unfair,^' 
is  no  legitimate  ground  of  police  restraint,  though  mentioned 

3  For    another   ilhiHtnition    of    po-  ^chieajjo  v.  J^art(»o,  100  III.  57. 

lice  legislation  against  fraiul  see  ^li*-  «  Kev.  I-rfiws,  eh.  65,  Sec.  1. 

Paniels  v.  J.  J.  Connelly  Shoe  Co.,  »  Trade  Code,  §  44. 

(Wash.)      71     Pac.     .'^7;      provision  lo  People  v.  Russell,  49  Mich.  617. 

that  purchaser  of  stock  of  mere  ha  n-  n  It  is  very  doubtful   whether   it 

•lise   in    bulk   must    demand    of    the  is  possible  to  give  a  legjil  definition 

\<-ndor   a   written   statement   of   the  of  unfair  competition  which   is  dis- 

iiames    of    his    cre<Ktors    and     the  tinguishable  from  fraud.     The  Ger- 

amount  of  his  indebtedness.  man  law  for  the  prevention  of  un- 

*See,  also,  $  731.  fair  competition,   adopted   May   27, 

8  Emmons    v.    Lewiston,    1.S2    111.  IS96,    after    protracted    public    dis- 

380,  24  N.  E.  58,  8  L.  R.  A.  328;  cussion   of  the  matter,   strikes  only 

New  Castlo  v.  Cutler,  15  Pa.  Super,  at    practices    which    involve    fraud- 

n.  612,  625.  ulent  representation  regarding  qual- 

« Stuart    V.    Cunningham,    88    la.  ity   or  prices   of   goods,   sources   of 

161,  20  L.  H.  A,  430.  s»I>ply>     misleading     trade     names, 

18 
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as  such  in  an  Ent^lish  easej^  ^vhich  was  (luoted  with  approval 
by  an  American  court.* '^  However,  the  license  imposed  upon 
the  peddler  may  be  justified  as  an  attempt  to  equalise  taxa- 
tion.^ ^  There  is  less  justification  for  peddling  in  the  cit>' 
than  in  the  country;  in  the  city  the  soliciting:  of  custom  at 
private  residences  may  be  as  much  of  a  nuisance  as  begging 
and  may  perhai)s  on  that  p:round  be  prohibited.  Thus  undei 
an  act  of  1799  able-bodied  persons  were  prohibited  froii: 
peddling  in  Philadelphia.'^* 

§  289.  Scope  of  legislation.— Legislation  for  the.  restraint  oi 
control  of  peddling  has  been  a  common  feature  of  Americai 
policy  since  the  colonial  times.  The  history  of  the  legislatior 
in  Massachusetts  is  briefly  reviewed  by  Justice  Gray  in  Emerl 
V.  Missouri.'**  In  New  York  a  license  tax  was  imposed  upor 
peddlers  as  early  as  1714,  and  from  1766  to  1770  that  statf 
l)n)hibited  peddling  entirely.  At  present  the  law  of  New  York 
i'e(|uires  licenses  only  of  peddlers  in  articles  of  the  nmnufac 
tnre  of  foreign  c.ountries.'"  The  n^juinMuent  of  a  license  i^ 
the  usual  form  of  regulation,  sometimes  with  exceptions  ii 
favor  of  those  peddling  product  of  their  own  labor  (they  an 
then  apt  to  have  a  settled  residence),^**  or  other  enumerated 
articles;  on  the  other  hand,  certain  class(»s  of  goods  (jewelry 
wines,  li<iuors,  cards)  may  be  excluded  from  peddling.^"  The 
(xerman  Trade  Code^**  contains  a  full  regulation  of  peddling 
upon  the  principle  that  a  license  is  as  a  rule  issued  as  a 
matter  of  right,  that  certain  classes  of  persons,  especially  ex- 
convicts,  are  entirel}-  excluded  from  it,  and  that  under  cir 
cumstances  specified  by  the  law-,  the  license  may  be  refused 

i'\v.      The    revealing   or   illegitimate  i7  Laws  1880,  ch.  72;  qtiaere  sis  tc 

use  of  trade  secrets  by  employees  is  validity  of  this.  See  §  294  infra. 

])erhap8  the  only  distinctive  form  of  i«  This   should   justify   the   <Uffer 

tj.mpetition    <lealt    with    by    the    act  tnt    treatment    (State   v.    !Montgoni 

wliich  does  not  come  under  the  head  ory,    92    Me.    433,   43   Atl.    13),    bui 

<»f  misrepresentation.  the   exception    in    favor   of   farraer? 

5- Attorney  General  v.  Tongue,  12  peddling    their    own    products    wa* 

Price,  51.  held  to  be  unconstitutional  discrim 

I'- State    V.    ^lontgoniery,    92    Me.  ination     in      Minnesota      (State     v 

433,  43  Atl.  13.  AVagener,  69  Minn.  206,  38  L.  K.  A 

1*  ^It.  Pleasant  v.  Clutch.  ^^  Iowa,  <)77).    See  liosenblooni   v.   State,  Si 

546.  N.  W.  1053  (Neb.). 

^''' Commonwealth   v.   Brinton,    132  ^'-^  Mass.   Rev.  T>aws,   ch.  65,  §   14 

J»a.  St.  69.  15. 

i«5]56  r.  S.  296.  -"<;erm;in   Trade  Code,  §  55-63. 
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certain  articles  are  entirely  forbidden,  notably  intoxicatinp: 
liquors,  second-hand  clothing  and  bedding,  gold  and  silver, 
cards,  lottery  tickets,  shares  and  bonds,  obscene  writings,  ex- 
plosives and  inflammables,  weapons,  poisons  and  drugs.  The 
German  restraints  on  peddling  therefore  seem  to  belong  rather 
to  the  prevention  of  crime  than  to  the  prevention  of 
fraud,  and  they  represent  the  most  liberal  and  advanced  legis- 
Jation  on  the  subject. 

§  290.    Auctioneers.— The  characteristic  feature  of  auction 

Kales  is  the  soliciting  of  competitive  bids  for  the  property  to 

be  sold,  the  property  going  (as  a  rule)  to  the  highest  bidder. 

The  regulation  is  usually  by  the  requirement  of  licenses  and 

bonds.     The  law  of  New  York  confines  auctioneers  to   one 

X^lace  of  business,  and  requires  of  them  bonds  and  periodical 

*iceoinits;   formerly   auction   sales   were   also   subject   to   th(» 

f">ayment  of  duties.    In  Massachusetts  the  license  may  contain 

< conditions  relative  to  the  plaee  of  selling.*-^      Kngland  se<»ms 

tr.o  have  no  k*gislation  restraining  auction  sal(»s.     Franee  pro- 

liihits  auction   sales   at   retail   of  new   artich^s   of  commerce, 

s^pecifying  a   number  of  exceptions.-"-^      The    (ierman    Trade 

<_VKle^-*  declares  the  business  to  be  free,  but  allows  the  several 

as^tates  to   provide  for  the  appointment  of  auctioneers  to   W 

l^laced  under  oath. 

§  291.    Ticket   brokerage.^^— The   abuses   of   this   business 

^lave  been  sought  to  be  met  in  some  states  by  legislation  for- 

Vjidding  the  sale  of  passage  tickets  by  persons  not  having  pur- 

^-^hased   the  same   for  their   own  use   who   are   not  specially 

*~^uthorised  agents  of  transportation  companies.^"*     These  acts 

^lave  been  upheld  as  valid  exen*ises  of  the  police  power  in 

-Illinois,  Indiana,  Minnesota  and  Pennsylvania.^**'     The  opinion 

in  the  Illinois  case  states  the  theory  upon  which  this  legislation 

may  be  sustained,  viz :  that  transportation  is  a  business  affected 

Avith  the  public  interest,  that  the  sale  of  tickets  is  an  incident 

thereto,  that  such  business  is  subject  to  an  ample  legislative 

control,  and  may  be  directed   to  be  conducted    entirely    by 

•-»  Rev.  I^ws,  eh.  64,  Sec.  91.  ^•♦J  Bur(li<-k  v.  People,  149  111.  600; 

^2  Law  June  25,  1841.  Fry  v.  State,  63  Ind.  r)r)2;   State  v. 

•-'s  Sec.  36.  Corbett,  57   Minn.  345,  24  L.   R.  A. 

•-'♦See,  also,  §  61.  498;    Commonwealth    v.    Keary,    198 

»  Illinois    Act,    April     19,     1S75;  Pn.  500. 
New  York  Penal  Code,  Sec.  615. 
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transportation  companies  or  their  aprents,  if  such  policy  is 
deemed  to  serve  the  interests  of  the  public.  Similar  legislation 
was  declared  unconstitutional  in  New  York  and  Texas  for 
special  reasons;  in  New  York  on  the  ground  that  the  acts 
made  the  right  to  engage  in  the  ticket  brokerage  business  de- 
pendent upon  the  designation  and  appointment  by  transporta- 
tion companies,  the  appointee  of  any  one  company  having  the 
right  to  sell  tickets  generally,  whereby  the  business  of  inde- 
pendent ticket  brokerage  instead  of  being  suppressed  was 
merely  monopolised  at  the  option  of  any  company  \^'  in  Texas, 
where  the  court  recognised  the  validity  of  such  legislation  gen- 
erally, on  the  ground  that  the  act  applied  only  to  tickets  upon 
which  a  warning  was  stamped,  thus  leaving  its  enforcement 
entirely  optional  with  the  railroad  companies-^J* 

§  292.  Bankrupt  and  fire  sales.— The  objection  to  these  is 
that  they  are  not  what  they  pretend  to  be  and  that  the  public 
is  fraudulently  led  to  believe  that  superior  goods  can  be  ob- 
tained by  a  special  chance  while  as  a  matter  of  fact  inferior 
goods  are  offered  at  their  full  value.  They  are  often  con- 
ducted by  itinerant  vendors  as  defined  by  the  Massachusetts 
statute.  They  are  subject  to  the  police  power  on  the  same 
principles  as  peddlers.-"  Questions  have  chiefly  arisen  with 
regard  to  the  license  fees.  It  has  been  said  that  under  a  munici- 
pal ordinance  power  they  cannot  be  made  prohibitive.^'*  But 
in  Vermont  and  Rhode  Island  the  courts  have  considered  the 
act  of  the  legislature  in  fixing  licenses  for  itinerant  vendors 
to  be  conclusive,  though  admitted  to  be  oppressive.^*  Massa- 
chusetts requires  a  statement  under  oath  regarding  the  facts 
represented  in  the  adv(»rtisements,  which  statement  is  copied 

in  the  state  license.^- 

I 

-7  People  ex  rel.   Tyrolor  v.  AVar-  -•♦  Commonwealth   v.    Crowell,   15f5 

den  of  City  Prison,   157  N.  Y.   116,  Mass.  L»15,  30  N.  E.  1015. 

;">!   N.  E.   1006;  a  new  act  oniittinj<  •'»•*  State   ex   rel.    Minces   v.   Schoe- 

the  particular  objectionable  feature  nig,   7l'   Minn.   528,   75   N.   W.  711; 

has  since  been   declared  unconstitu-  Ex    parte    M osier,    S    Ohio    Circuit 

tional  on  the  ground  that  the  state  ('ourt,    '.V1A\    City    of   Springfield  v. 

cannot   totally  forbid  a   business  of  .facobs  (Mo.  App.),  73  S.  W.  1097. 

this   chara<-ter;    People   v.    Caldwell,  -'i  State     v.     Harrington,     6H    Vt. 

71   N.  Y.  Suppl.  654,  aflirmed  with-  622,  34  L.  K.  A.  100;  State  v.  Fos- 

out  opinion,  168  N.  Y.  671,  61  X.  E.  ter,  21  K.  I.  251,  43  Atl.  66.  50  L.  R. 

1132.  A.  :5an. 

•iH  .Tannin   v.  State   (Texas),  51   S.  •>•  Rev.  Laws,  v\\.  65,  Sec.  8. 

W.  1126,  1899,  53  L.  R.  A.  349. 
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§  293.  Gift  sales  and  trade  stamps.^^— Gift  sales  were  de- 
±Tned  by  a  statute  of  New  York'^*  an  selling  or  offering  for 
s^tale  **upon  any  representation,  advertisement,  notice,  or  in- 
dlucement,  that  anything  other  than  that  which  is  specifically 
sstated  to  ])e  the  subject  of  the  s^le  or  exchange  is  or  is  to  be 
tielivered  or  received  or  in  any  way  connected  with  or  a  i)art 
^r>f  the  transaction  as  a  gift  prize,  premium  or  reward  to  the 
^^ourehaser. "  The  inducement  now  generally  takes  the  form 
^)f  a  coupon  exchangeable  for  articles  to  be  selected  by  the 
:ip)urchaser,  and  these  coupons  are  called  trade  or  trading 
ff^tamps.  The  policy  of  legislation  with  regard  to  gift  sales 
s^nd  to  the  business  of  selling  trade  stamps  is  absolute  pro- 
hibition. 

In  several  jurisdictions  the  prohibition  of  gift  sales  and  of 

trading  stamps  has  been   declared  to   be  unconstitutional.'*''* 

The  conclusion  is  based  upon  the  ground  that  such  sales  have 

:mio  element  of  chance  in  it,  and  can  therefore  not  be  treated 

SIS  forms  of  gambling,  and  that  it  is  no  function  of  the  police 

j[>ower  to  protect  the  public  from  the  temptation  to  extravagant 

^>r  unnecessary  expenditure  offered  by  special  inducements,  or 

^o  protect  conservative  dealers  from  enterprising  competition, 

and  that  the  offering  of  a  premium  for  a  sale  is  not  intrinsically 

"fraudulent.    The  practice  of  making  small  gifts  to  purchasers 

or  of  distributing  souvenirs  at  theatre  performances  is  indeed 

^^jntirely  harmless. 

The  selling  of  trade  stamps  to  merchants  and  the  furnishing 
of  premiums  may,  however,  also  be  organised  as  a  separate 
business,  and  it  is  against  this  business  that  trade  stamp  legis- 
lation is  directed.  The  business  has  been  so  well  described 
by  the  Court  of  Appeals  of  the  District  of  Columbia,  that  the 
words  of  the  court  should  be  quoted  at  some  length:  **The 
Washington  Trading  Stamp  Company  and  its  agents  are'  not 
merchants  engaged  in  business  as  that  tenn  is  commonly  un- 
derstood. They  are  hot  dealers  in  ordinary  merchandise  en- 
j?aged  in  a  legitimate  attempt  to  obtain  purchasers  for  their 
Roods  by  offering  fair  and  lawful  inducements  to  the  trade. 
Their  business  is  the  exploitation  of  nothing  more  nor  less 

S3  See,  also,  §  60.  Huppl,  111;  State  v.  Dalton,  22  Rh. 

•1*  Penal  Code,  335a.  I.   77,   48   L.   R.   A.   775;    Young  v. 

35  People    V.    Gillson,    109  X.    Y.     Com.    (Va.),  45  S.  E.  327. 

389;    People   v.    Dycker,    76  N.    Y. 


278  PROTKCTTOX  ACJAIXST  FTlArD.  §293 

than  a  c*iumin«r  dcvicM*.  Witli  ih)  stock  in  trade  but  that  device, 
and  the  necessary  books  and  stamps  and  so-called  premiums 
with  which  to  operate  it  successfully,  they  have  intervened  in 
the  legritiniate  business  carried  on  in  the  District  of  Columbia 
between  seller  and  buyer,  not  for  the  advantajre  of  either,  but 
to  prey  upon  both.  They  sell  nothing:  to  the  person  to  whom 
they  furnish  the  premiums.  They  pretend  simi>ly  to  act  for 
his  benefit  and  advantapro  by  forcing?  their  stamps  upon  a 
jxThaps  unwillinir  merchant  wlio  })ays  them  in  cash  at  the 
rate  of  $'^.00  j^er  thousand.  Tin*  mercliant  who  yields  to  their 
persuasion  does  so  partly  in  the  hoi)e  of  obtaininsr  the  cus- 
tomers of  another,  and  partly  throu<rh  fear  of  h)sinir  his  own 
if  he  declines.  Again,  a  limited  number  only  (an  apparently 
n<H*essary  feature  of  the  scheme),  are  included  in  the  list  for 
th<^  distribution  of  the  stamps,  and  other  merchants  and  deal- 
ers who  cannot  <»nter  must  run  the  risk  of  losing  th(»ir  trade 
or  els(»  d(»vis(»  some  scheme  to  eounternct  the  advi*rs(»  ai^ency. 
The  stamps  an»  sold  at  the  ra1«'  of  50  cents  p(»r  hundred  to 
th«»  eontra(*tin«^  mt^rchanls,  and  yet  purixu't  to  be  n»deemable 
with  pn»mium  j^ifts  at  the  assume<l  value  of  .+1.00  per  hundred. 
Tniess,  therefore,  the  so-called  pnMuiums  to  be  distributed 
amonji:  the  dilijrcnt  collectors  of  stamps  are  jjrossly  overvahwl 
the  scheme  cannot  maintain  itself,  for  in  addition  to  the  actual 
<'<)st  of  the  i)nMniums  it  has  to  b(»ar  the*  cost  of  the  books  and 
stamps,  and  the  maintenance  of  its  ofWco  and  exhibition  room. 
It'  its  premiums  should  have  any  fair  value,  then  the  stamp 
company  must  inevitably  rely  upon  the  failure  of  the  presenta- 
tion of  tickets  for  redemi)tion  by  r(\nson  of  its  retpiinMuent 
that  not  less  than  \W)  tickets — I'cpi'cstMit injr  cash  i)urchases  of 
.^^fMl.OO  — slmll  b(»  pastiMJ  in  a  hook  iwul  producecl  at  one  time 
to  entitle  the  holder  to  his  pnMiiiuni.  In  this  ev<*nt  the  com- 
pany, if  it  actually  conteniplat<'s  niakintr  .trood  its  contracts, 
is  i-elyinj;  upon  a  lottei'v,  i.  e.  tlie  chances  and  advantaj^es 
of  its  <::aiMe  foi*  its  ex])eetations  of  pi'olit  T)r  train. ''•'" 

The  eoneludiu.u'  stateTn<M]t  that  the  husint'ss  constitutes  a 
lottery  cauTiot  l)e  conceded  to  l)e  coi'i'eet :  for  the  purchaser 
may,  if  he  wants  to,  semi'e  liis  ])reTniuin,  and  tin*  outcome  is 
entirely  within  his  control;  and  if  the  company's  calcula- 
tions are  justified  by  the  doctrine  of  pi'obabilities,  it  does  n<)t 
take  any  chaTic(»s,  aiid   it  is  not   (Mi^zaired    in   jramblin^.     It  is 

••!<••  l.jnisl. 11  rj^rii     V.     District     oC    ('o!iinil.i:i,   11    Aj.p.   I).  C.  oil*. 
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not:  even  an  ordinary  case  of  exploitation  of  public  credulity, 

ssix^ce  there  is  no  actual  fraud,  or  misrepresentation.    The  legis- 

l£Lt:lon  is  in  reality  for  the  protection  of  the  merchants  who 

4fLo     not  want  the  trade  stamps,  but  are  not  strong  enough  to 

x"«^f  use  them  for  fear  that  they  may  lose  business  to  a  com- 

j^^otiitor  who  does  take  them.    It  is  therefore  a  case  of  protec- 

-f-ic^xi  from  competition  with  which  the  state  should  have  no 

<:?ro>incem.    At  the  same  time  it  must  be  admitted  that  the  trad- 

is^  ^2j  stamp  business  serves  no  useful  purpose,  and  the  essential 

<^<7>:B3stitutional  question  is  whether  a  useless  business  may  be 

Ij>:b7- exhibited.     The  question  cannot  be  regarded  as  settled   in 

XX>  int  of  authority. 

^294.    Peddling,  etc.,  and  the  freedom  of  commerce.— The 

x-^s=^traint  on  peddling  and  auction  sales  may  raise  a  federal 
c\^-a  <^stion  when  it  is  applied  to  goods  imported  into  the  state. 
1^      is  clear  that  the  products  of  other  states  cannot  ])e  discrini- 
it-Eiitcd  against,  and  a  statute  re(|niring  a  liccMise  only  of  those 
A^.'l«o  peddle  such  products  has  therefore  been  held  unconstitu- 
tional.''"    The  same  principle  would  api)ly  to  ])r()ducts  of  for- 
ei^rn  countries,  for  **if  a  tax  assessed  by  a  state  injuriously 
il  Lscriminating  against  the  products  of  a  state  of  the  union 
i«     forbidden  by  the  constitution,  a  similar  tax  against  goods 
imported  from  a  foreign  state  is  equally  forbidden."''^     Then* 
^v«>^ll<i  thus  seem  to  ])e  a  fatal  objection  to  the  statute  of  New 
^^ork  which  applies  only  to  the  peddling  of  foreign  products.''^ 
l^ut  where  there  is  no  discrimination  against  foreign  products 
^^  is  no  objection  to  the  requirement  of  a  license  of  an  auction- 
*^^'"  or  peddler  that  he  also  sells  goods  from   other  states,-*" 
^^  ^oast  where  these  goods  have  become  part  of  the  general 


AVelton    v.    Missouri,    iH     V.    S.      Stato,   284,   7    L.  K.   A.   «6«    (selliiijr 

H(»aj)ine  niamifacture<l  in   Khode   Is- 


.  '*  <'Jook  V.  Pennsylvania,  1)7   U.  S.  land). 

^-  ^«>Kmert    v.    Missouri,    156    U.    S. 

**  Jjomestic    Commerce    Law,    Sec.  'JJKJ.     In  Toxaa  it  is  held  that  a  li- 

»     tlie  lej^islation   of  Pennsylvania  «'onse  cannot  ])0  required  from  one 

"****Ws^   acts   discriminating   in    favor  who    travels    around    selling    organs 

^**    K*»ods   the   product    or   manufac-  iniporte<l     from     other     states     and 

^'"^    of   the   state,    but   the   federal  ctirrying  one  in  his  wagon  which  he 

H^^tion  has  not  been   pasHcd   upon  disposes    of    if    opportunity    offers; 

y    the    courts;     Commonwealth    v.  French   v.   State    (Texas   Cr.   App.), 

^^mon,  132  Pa.  State  69;  see,  also,  o8  S.  W.  lOlf).  r>'J  T..  K.  A.  160. 

^'^mmonwealth  v.   Oardner.    ^:^:^   Pa. 
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mass  of  property  of  tlio  slate.  A  noii-cliscriminating  tax  upo 
(Iruinmers  is  regarded  as  more  directly  a  burden  upon  int^i 
.state  transactions  and  hence  void.-*^  It  should  also  b 
noted  that  the  license  paid  by  the  drummer  is  purely 
tax,  and  not,  as  the  license  required  of  peddlers  and  am 
tioneers,  primarily  a  measure  of  police  re^ilation. 

§  295.  Non-discriminative  license  fee.— Can  a  non-discrin 
inative  license  fee  be  validly  imposed  upon  a  peddler  or  au< 
tioneer  sellin<j:  froods  brought  from  other  states  in  origini 
packages?  It  was  decided  in  Woodruff  v.  Parham-*-  that 
tax  imposed  alike  on  all  auction  sales  was  valid  even  as  t 
auction  sales  of  goods  brought  from  other  states  in  origint 
packages,  but  the  decision  proceeds  upon  a  distinction  b< 
tween  imi)orts  from  other  states,  and  imports  from  abroa 
which  the  Supreme  Court  in  later  cases  has  practically  ij 
nored.^**  In  Cook  v.  Pennsylvania^^  a  tax  on  auction  sale 
was  declared  invalid  as  to  imported  goods  in  original  pad 
ages;  in  that  case  the  statute  discriminated  against  import 
although  the  decision  does  not  rely  primarily  upon  this  dif 
crimination,  and  there  was  a  tax  on  sales  to  be  collected  b; 
the  auctioneer  from  the  importer,  and  not  a  license  fee  exacte 
from  the  auctioneer.  Under  Ficklen  v.  The  Taxing  Distric 
of  Shelby  County^'"^  it  would  seem  that  a  fee  might  be  exacte 
of  a  peddler  or  auctioneer  tn-en  if  measured  by  his  sales,  a 
though  he  sold  in  part  imported  goods  in  original  packages 
provided  the  peddler  or  anctioneei'  were  a  resident  of  th 
state;  but  the  authority  of  that  case  would  not  support  th 
exaction  of  a  license  fee  from  a  non-resident  coming  into  th 
state  with  goods  to  be  sold  at  auction  or  by  peddling  in  origina 
])ackages,  though  the  same  fee  should  be  re(iuired  of  resident* 

It  was  held  in  McCall  v.  California"*^  that  the  impositioi 
of  a  license  tax  upon  railroad  agents  was  invalid  as  to  an  agen 
of  a  railroad  company  doing  business  in  other  states.  Thi: 
(le(*isioii  is  not  n(MM»ssarily  conclusive  against  the  validity  o: 
a  police  regulation  nostra  in  Lug  ticket  brokerage,  though  sue! 
regulation  may  affect  sales  of  tickets  for  transportation  tc 
another  state.     But  then*  is  no  adjudication  upon  this  poiflt 

■»i  Bobbins   v.    Taxing   District   of  **  97  U.  S.  566. 

Sholby  County,  IJO  V.  S.   ISO.  -ir.  145  u.  S,  1. 

»-.s  W:«II.   1L':{.  ••'•136  U.  S.  104. 
4:n.*'isv  V.   II:inliii,   i:r>  IT.  S.  100. 


§  296         WAREHOUSE  AND  COMMISSION  MERCHANTS.  281 

The  cases  of  Brown  v.  Maryland,^"  Robbins  v.  Taxing  Dis- 
-fcrict  of  Shelby  County j**^.  Asher  v.  Texas,'*^  Stoiitenburgh  v. 
Xfennick,^**  and  McCall  v.  Calif ornia^^  are  authority  against  the 
'C;axation,  though  non-discriminating,  of  businesses  or  trans- 
.sctions  directly  representing  interstate  commerce,  but  a  dis- 
-^inction  might  perhaps  be  recognised  imder  the  authority  of 
ZPlumley  v.  Massachusetts,  between  measures  of  taxation  and 
"the  exaction  of  a  license  from  peddlers  and  auctioneers  not 
for  the  purpose  of  revenue  but  as  a  matter  of  police  restraint 
:*or  the  prevention  of  fraud. 

Under  the  decision  in  Austin  v.  Tennessee^-  it  may  perhaps 
4b1so  be  held  that  the  packages  in  which  a  peddler  is  apt  to  sell 
aire  too  small  to  constitute  original  packages. 

FIDELITY  OF  AGENTS,  DRPOSTTARIKS,  AND  TJll'STEES. 
§§  296-297. 

§  206.  The  special  opportunities  for  fraud  which  the  posi- 
tion of  these  classes  of  i)ersoiis  carries  with  it,  have  given  rise 
Ho  restrictive  police  regulations.  A  considerable  part  of  this 
legislation  applies  to  corporations,  and  to  banking  and'in- 
asurance,  and  therefore  rests  upon  special  titles  of  state  control 
to  be  treated  of  later  on.^*** 

§297.    Warehousemen  and  commission  merchants.— Atten- 

t.ion  should  here  be  called  to  the  statutes  regarding  warehouse- 

Jiien  and  commission  merchants.     For  the   former   the   very 

^'laborate  regulations  of  Illinois  may  be  referred  toS*^     These 

Tegulations  apply  chiefly  to  warehouses  of  grain  in  which  the 

^rain  of  different  owners  is  mixed  together.     The  owner  or 

onanager  of  such  warehouse  must  take  out  a  license  and  givt^ 

^  bond;**^  the  grain  he  receives  must  before  being  stored  be 

inspected  and   graded   by  an  official  inspector  and  must  be 

stored  with  grain  of  similar  grade  received  at  the  same  time, 

the  grain  may  be  inspected  at  any  time,  and  the  warehouse 

commissioners  have  power  to  examine  books  and  owners.    The 

warehouseman  must  make   out  and   post  weekly  statements 

"  12  Wheaton,  419.  1871;  Rev.  Stat.  Title  Railroads  and 

«  120  U.  S.  489.  Warehouses. 

«  128  U.  S.  129.  55  The  power  to  make  this  require- 

w  129  U.  S.  141,  mont   was  sustained   by  the  United 

w  136  U.  S.  104.  States    Suprenn-    Court    in    W.    W. 

"179  1T.  8.  343.  ('arjjill  Co.  v.  Minnesota,  180  U.  S. 

-•»5§  399-401.  infra.  452. 
»*Act8  of  April  13  and  April  25, 
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f>t*  tlio  anioiinls  of  each  jj^rade  of  grain  Ktored.  It  was  held  that 
it  was  inconsistent  with  the  fidneiary  position  of  these  wan*- 
housemen  that  they  should  store  grain  of  their  own  becausi? 
this  would  give  them  an  advantage  over  other  grain  dealers*/** 
before  the  decision  of  the  lower  court  was  aflSrmed,  a  statute 
was  enacted  relieving  them  from  this  disability  under  special 
inspection  and  regulations  to  be  framed  by  the  warehouse 
commissioners;^*"  but  this  statute  was  (h»clared  to  be  contrary 
to  the  constitutional  i)olicy  regarding  warehouses  and  there- 
f»)re  void."*^  Warehousemen  must  also  receive  grain  for  stor- 
age without  discrimination  and  at  rates  fixed  by  law,  but  this 
duly  has  no  relation  to  the  prevention  of  fraud,  but  rests  on 
the  grouiHl  that  thc^  business  is  one  affected  by  a  imblie  m- 
terest/'-* 

Statutes  regulating  tln^  business  of  commission  merchantf 
have  been  enact(Ml  in  a  number  of  states  within  the  last  ten 
years.''**  These  acts,  applying  ehi(»fly  to  the  consignees  oJ 
farm  ])r()d nets,  providt^  for  the  taking  out  of  licenses,  Uu 
rendering  of  accounts  and  in  sonn*  cases  for  the  giving  oi 
bond  by  the  (*ommission  merchant.  The  i)rinciple  of  sucl 
rrgulation  was  suslain«'d  in  Illinois  in  the  analogous  ease  «»1 
butter  and  eheese  faetories  on  the  co-oi)erative  or  dividem 
plan,'*^  and  the  Illinois  statut(»  has  been  uphehl  with  the  ex 
eeption  of  <*ertain  administrative*  provisions  not  regarded  a: 
essential  to  the  main  purpose  of  the  act.^- 

§  298.    Public  interest  in  prevention    of   fraud.— There    i 

some  authority  for  holding  that  the  exercise  of  the  polici 
power  for  the  prevention  of  fraud  will  not  be  maintained  i 
it  ap])ears  tliat  the  law  intends  to  afford  protection  to  privat 
parties  and  not  to  the  [)ublic. 

A  number  of  states   have   enacted   so-called   bottling   acts 

•'"'' Ceutrjil    Klevator    Company    v.  ''i  Hawthorn    v.    People,    109    11 

People,   174   111.   203,   51    X.    E.   254.  802. 

^^•7  Art   Mny  2(),  1897.  "-i  Lasher  v.  People,   183   111.   22( 

•^•s  Hannah   v.   People,   19S   111.   77,  55    N.    R.   663.     The   Michigan   act 

()4  N.  K.  77().  however,    has    been    held    unconsti 

''» Sec.  373,   infra.  tutional     as     class     legislation     no 

(;o  West  V^irginiH,  1891,  California  .instified  by  police  power;  People  a 

ls95,    Wnshingtoii    1>^95.    V..rtli    D.i  lol.    Valoinin<'    v.    Coolidge.    Bariei 

kota    1897,    Illinois,    Michiiinn.    >riii-  riicuit  .Judge.   124  Mich.  664,  50  L 

v.esoUx  1S99.  U.  A.  49:;,  83  X.  W.  594. 
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by  which  persons  engaged  in  manufacturing,  bottling  or  selling 

specified  beverages  in  casks,  barrels,  kegs,  bottles  or  eases, 

with  marks  of  ownership  stamped  thereon,  may  register  such 

marks,  whereupon  it  is  made  imlawful  without  the  consent 

of  the  owner,  to  fill  with  any  beverages,  or  to  traffic  in,  or  to 

destroy,  any  such  barrels,  bottles,  etc.^'*     The  act  of  Illinois 

was  declared  unconstitutional  partly  as  being  class  legislation, 

j>artly  because  it  authorised  unreasonable  searches,  and  partly 

because  it  prot(»eted  bottlers,  but  not  the  public.    **It  is  for  a 

mere  private  benefit,  having  no  relation  to  the  police  power 

or   the  protection   of  the  public  against  frauds  or   injurious 

|)reparations;   since,    if  the   brewer  or   dealer    consents,    the 

Imttles  or  k(»gs  may  be  refilled  with  any  sort  of  drink  diifcK- 

€'ut  from  the  marks,  and  it  will  be  no  offense  under  the  acts, 

liowever  injurious  to  thr  public.''"^      Y(»t  the  provision  for- 

t>idding  the  refilling  of  bottles  only  without  th(»  written  con- 

asent  of  the  owner  was  retained   in   the  re-enactment  of  tht* 

s^tatute  eliminating  the  other  features  that  had  been  deelanMl 

1  inconstitutional."" 

The  statute  of  Texas  forbidding  the*  sale  of  railroad  tickets 
1  »y  others  than  authorise<l  agents  of  railroa<l  companies  was 
lield  to  l)e  unconstitutional  solely  for  tin*  reason  that  it  re- 
*piired  as  a  (*ondition  tor  its  operation  that  the*  railroad  com- 
{)any  using  the  ticket  should  stani])  a  warning  on  it.  It  was 
lield  that  there  was  no  absolute  requirement  to  so  stamp 
thickets,  and  that  the  enforcement  of  the  act  was  therefore 
left  entirely  Optional  with  the  railroad  company .^^'^ 

In  both  cases  the  reasoning  is  somewhat  strained.  In  both 
measures  there  was  some  ])ublic  interest,  though  not  to  the 
ssame  extent  as  that  of  the  private  parties  more  immediately 
^!oncerned;  and  the  legislature  might  well  rely  upon  the  in- 
terest of  the  private*  parties  to  see  to  the  enforcement  of  the 
act,  and  thus  to  protect  the  public  from  fraud.  In  other 
words,  where  a  public  interest  coincides  with  a  stronger  pri- 
vate interest,  it  would  seem  to  be  no  fatal  defect  to  leave  the 


«» Illinois  Act  of  187.'?;  Xew  York  •«»  Lippmnii  v.  JVopIo,  17.5  TU.  101, 

Laws   1887,   ch.    339,    und    Ihim,    cb.  r>l   iN.  E.  872,  1S98. 

174;  Mass.  Rev.  Laws,  ch.  72,  §  15.  •''•'»  Act  May  11.  I<>ni.    s.'..  j.-:,  ni. 

The  New  York  Act  was  sustniiK'*!  in  497. 

People  V.  Cannon.  i:U»  N.  V.  .*^i!.  ''-.lannin  v.  st.it.,    M  S.  \'. .  lliiT.. 
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protection  of  the  public  to  private  action.  Practically  nearly 
all  legrislation  for  the  prevention  of  fraud  operates  in  this 
way. 

**The  power  of  the  state  to  impose  fines  and  penalties  for 
a  violation  of  its  statutory  recpiirements  is  coeval  with  gov- 
ernment; and  the  mode  in  which  they  shall  be  enforced, 
whether  at  the  suit  of  a  private  party  or  at  the  suit  of  the 
public,  and  what  disposition  shall  be  made  of  the  amounts 
collected,  are  merely  matters  of  legislative  discretion."®^ 

«7  Missouri  Pacific  B.  Co.  v.  Humes,  115  U.  8.  512. 


CHAPTER    XII. 

PROTECTION  OF  DEBTORS. 

§  299.    Protection  against  oppression   in  general.— Where 

the  police  power  seeks  to  afford  protection  to  peace,  security 
or  order,  or  against  fraud  and  dishonesty,  it  may  justify  its 
interference  on  the  j? round,  that  its  ultimate  aim  and  effect  is 
the  prevention  of  distinctly  illegal  acts,  violating  specific  and 
well-established  rights.  We  now  enter  upon  a  field  somewhat 
different  in  character.  Our  whole  economic  system  is  based 
upon  a  very  wide  liberty  of  dealing  and  contract,  and  it  is 
deemed  perfectly  legitimate  to  use  this  liberty  for  the  purpose 
of  securing  special  advantages  over  others.  The  resulting 
disparity  of  economic  conditions  is  not,  on  the  whole,  regarded 
as  inconsistent  with  the  welfare  of  society.  Yet  a  different 
view  seems  to  l)e  taken  of  this  liberty  of  dealing,  where  eco- 
nomic superiority  is  used  to  dictate  oi)pressive  terms,  or 
where  a  degree  of  economic  power  is  aimed  at  that  is  liable 
to  result  in  such  o])])ressioii.  The  theory  of  legislative  inter- 
ference seems  to  b(»  in  sonn*  cases,  that  oppression  is  in  itself, 
like  fraud,  immoral  and  a  wrong  either  against  the  individual 
affected  thereby  or  against  the  public  at  large;  in  other  cases, 
that  the  excessive  dependence  of  whole  classes  of  the  com- 
munity threatens,  though  ])erhaps  only  remotely,  the  social 
fabric  with  grave  disturbance  or  ultimate  subversion  and  ruin. 

COLLECTION  OF  DEBTS.     §§  300-301. 

§  300.  Scope  of  legislation.— The  collection  of  debts  is  the 
maintenance  of  th(»  creditor's  right  and  therefore  a  function 
of  the  administration  of  justice.  Provisions  which  merely  tend 
to  facilitate  the  enforcement  of  claims,  by  the  creation  of 
liens  or  other  api)ropriate  means,  do  not  belong  to  the  police 
power,  unless  the  debt  n rises  out  of  a  duty  which  in  a  special 
manner  concerns  the  public  welfare,  and  special  rights  are 
given  to  the  creditor  to  secure  a  more  efficient  performance  of 
the  duty.^  There  is  on  the  other  hand  a  considerable  amount 
of  legislation  which  does  not  tend  to  aid  the  collection  of  debts, 

1  Atchison,  T.  &  St.  ¥  K.  Co.  v.  Matthews,  174  U.  S.  96. 
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hut  restrains  the  creditor  for  the  purpose  of  protecting  debtors? 
as  a  class  from  undue  oi)pression.  Partly  this  legislation 
aims  to  inhibit  annoying  practices,  and  partly  it  aims  to  givt* 
the  debtor  protection  against  an  excessive  burden  of  debt.  In 
legislation  of  the  latter  class  (usury  laws,  bankruptcy  laws, 
legal  tt*nder  laws)  the  constitutional  aspect  is  very  different 
according  as  it  operates  upon  existing  contracts  or  as  it  only 
affects  contracts  to  be  entered  into  after  the  enactment  of  the 
law.  The  operation  upon  existing  contracts  will  be  consid- 
ered in  connection  with  the  general  problem  of  the  taking 
of  property  under  the  police  power.  Tn  legislation  of  the  class 
first  mentioned  the  diffen^nce  ])etween  existing  and  future 
contracts  is  immaterial. 

§  301.    Annoying   practices   in   the   collection   of   debts.— 

Where  one*  person  charges  another  untruthfully  with  refusing 
to  i)ay  a  just  debt,  and  the  charge  is  made  in  writing,  it  con- 
stitutes a  libel,  unless  the  communication  is  privileged,  which 
in  sojue  jurisdictions  is  held  to  be  the  case  where  it  appears 
that  th(^  eommunication  is  made  merely  for  the  purpose  of 
uiutual  protection.*-  The  idea  of  mutual  protection  may  be 
negatived  where  the  avowed  purpose  is  to  co(»rce  payment,  all 
the  more  so  where  the  debt  is  outlawed  or  more  is  <*laimed 
than  is  jictually  due.'^  The  actual  existence  of  a  debt  is  no 
justification  where  there  is  a  counterclaim,  or  where  the*  debtor 
is  cha rjred  with  a  general  habit  of  not  paying  his  debts,  or  with 
being  generally  unworthy  of  credit;"*  perhaps  also  where  the 
publication  amounts  to  a  boycott  or  conspiracy  to  ruin  the 
debtor."*  A  sufficient  publication  is  constituted  by  the  send- 
ing of  envelopes  marked  **Bad  debt  collecting  agency"  or  in 
a  similar  way.** 

The  (liM'isions  cited  having  been  rendered   under  the  com- 
mon law,  the  validity  of  statutes  affixing  a  penalty  to  the  same 

-  Windiseh-^Jiihlhauser       Brewing  •»  Weston   v.  Barnicoat,   175   Mass. 

Co.  V.  Baeom,   21    Ky.  T..   Rop.  928,  454,  49  L.  K.  A.  612,  56  N.  E.  619; 

53  S.  W.  520;   McDermott  v.  Union  Nettles  v.  Sommervell,   6   Tex.   Civ. 

Credit  Co.,   76  Minn.  84,   78  N.  W.  App.  627,  25  S.  W\  658. 

967,    79    N.    W.    673;    Reynolds    v.  s  M.Tntyre    v.    Weinert,    195    Pa. 

Plumbers  •  ?kIatorial  Protective  Asso-  r»2,  45  Atl.  666. 

riati.'n.  ♦»:?  \.  Y.  Siippl.  303.  "State     v.     Annstrong,     106     Mo. 

•:Si;it.>     V.     Arnistrono:.     T^<»     ^^o.  395,    13    1..    K.    A.    419,    Mnotze    v. 

;,l»-.    1.'.    L.    R.    A.    nO:    ^Mnotzo    v.  Tiitenr    77  Wis.  236. 
Tutnir,  77  Wis.  236,  D  Ti.   R.  A.  S6. 
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«cU  would  not  be  questioned.  A  somewhat  difl'erent  question 
would  be  presented  by  le^rislation  absolutely  forbidding  col- 
lection practices  of  an  annoying  character.  A  statute  of  Maine 
forbids  the  public  advertisement  for  sale  of  debts,  demands  or 
judgments/  a  statute  of  ]\Iassachusetts  makes  it  unlawful  for 
debt  collectors  to  wear  striking  costumes.®  Laws  of  this  char- 
acter go  beyond  the  protection  against  libel,  for  they  apply  to 
just  as  well  as  unjust  claims,  they  benefit  the  dishonest  debtor 
as  well  as  one  who  is  harassed  without  good  cause.  Two 
arguments  may  be  used  to  justify  such  legislation:  first,  that 
since  it  is  almost  inevitable  that  now  and  then  injustice  will 
be  <lone  by  these  forms  of  collection,  the  law  may  forbid  them 
altogether,  on  the  ground  that  measures  for  the  prevention  of 
21  n  abuse  may  strike  at  the  whole  j)ractice  Habits  to  abuse, 
unless  such  practice  is  essential  to  the  enjoyment  of  valuables 
social  and  economic  rights;  second,  that  thci  enforcement  of 
<'ven  a  just  debt  must  avoid  methods  which  are  humiliating 
or  create  a  public  scandal.  On  both  these  grounds  the  statut(i 
of  Massachusetts  is  easily  justified. 

If  the  Maine  law  is  to  be  upheld  it  nuist  be  on  the  ground 
that  the  advertisement  M'  lists  of  debt-s  for  sale  is  merely  a 
eolurabh*  device  for  harassing  debtors.  If  advertising  de- 
mands for  sal<?  is  not  a  n(M*essary  or  usual  means  of  dis- 
posing of  them,  the  legislature  may  take  notice  of  the  rcial 
purpose  of  the  praetiee.  Jt  is  therefore  not  necessary  to 
hold  that  the  assignment  of  choses  in  action,  not  being 
recognised  by  the  common  law,  is  within  the  absolute  control 
t)f  the  legislature.  If  the  law  may  forbid  advertisement  of 
debts  for  sales,  it  may  also  forbid  the  publication  of  lists  of 
debtors,  since  that  is  th(^  true  intent  of  the  former  practice. 
To  sustain  silch  prohibition,  the  practice  must  be  regarded  as 
going  beyond  what  is  necessary  or  fair  for  the  protection  of 
creditors'  interests:  the  coercion  of  the  debtor  must  not  assume 
the  form  of  an  appeal  to  public  obloquy  and  a  provocation  of 
public  disgrace.  But  a  creditor  must  be  allowed  some  means 
of  moral  coercion,  and  the  circulation  of  lists  among  the  trade 
for  the  purpose  of  warning  others  and  cutting  off  credit 
should  be  held  to  be  a  legitimate  and  a  constitutional  right.^ 

•  Laws  1899,  oh.  112.  Mu    Haitnett    v.    PIiuuVxts'    Snp- 

^  Lawfs    1S99,   eh.    2.S.^,    Hrv.    Laws      ply    Association    of    Xrw     p]nrTl;ii  .1. 

oh,  212.  §  <J«i.  iri9    ^fass.    220,   47    X.    v/  1002,    :^^ 
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USURY  LAWS.     §§302-304. 

§302.  History  of  legislation.— Legislation  against  the  ex- 
action of  excessive  rates  of  interest  for  the  use  of  money  loaned 
is  of  ancient  date.  The  history  of  the  Roman  law  shows  many 
and  varying  provisions  upon  this  subject;  as  the  law  was 
finally  settled  by  Justinian,  interest  above  a  certain  rate  could 
not  be  legally  stipulated,  and,  if  paid,  could  be  recovered,  and 
professional  usury  made  infamous.^^  The*  Canon  law,  which  in 
this  matter  became  the  common  law  of  Christianity,  prohib- 
ited Christians  from  taking  any  interest  whatever,  so  that  the 
loaning  of  money  would  have  become  a  monopoly  of  the  Jews. 
The  principle  was  unenforceable  and  was  either  directly  ig- 
nored or  circumvented  by  various  devices:  purchase  of  rents 
and  annuities,  partnership  with  stipulated  and  guaranteed 
profits,  charges  for  bills  of  exchange,  and  compensation  for 
risk  of  loss  and  for  loss  of  opportunity  of  profitable  investment 
of  the  money.*  ^ 

In  England  usury  was  an  ecclesiastical  offense,  and  was  also 


Ji.  J{.  A.  li>4,  it  was  held  that  the 
application  of  Mich  methods  was  be- 
yond the  corporate  powers  of  an 
association  formed  for  other  pur- 
jjoses;  but  Ihat  a  right  is  not  en- 
Joyed  by  some  corporation,  does  not 
jirove  that  it  is  not  a  common  or 
even  a  constitutional  right. 

Note.  — As  to  prohibition  of  as- 
signment of  claims  against  wage- 
earners,  or  of  garnishment  of  their 
wages,  see  Singer  Mfg.  Co.  v. 
Fleming,  39  Neb.  679,  5S  N.  W. 
226.  The  right  to  assign  choses  in 
action  and  to  garnisliee  claims  is 
not  a  rommon  law  right  and  is 
therefore  within  the  ]M)Wor  of  iho 
legislature,  subject  to  the  principles 
of  ecpiality.  Tiuws  are  not  uncom- 
mon (Illinois,  Indiana,  Iowa,  Min- 
nesota, Nebraska,  Ohio,  Pennsyl- 
vania, South  Dakota,  Wisconsin) 
forbidding  the  sending  out  of  the 
state  by  assignment  or  otherwise  of 
claims  for  debt  against  residents  in 


order  to  have  the  same  collected  by 
attachment  proceedings  in  the 
(ourts  of  another  state.  This  pro- 
hibition has  been  upheld  in  the  Ne- 
braska case  last  cited,  also  in 
Sweeny  v.  Hunter,  145  Pa.  St.  363. 
The  prohibition  was  held  to  be  con- 
trary' to  the  principle  of  equality  in 
Re  Flukes,  157  Mo.  125,  51  L.  R.  A. 
176. 

10  Digest  12,  6:  26  pr.;  Code  2, 
11:   20. 

11  Endemann,  Romanistisch-Kano- 
nistiche  Wirtschaftslehre.  Roscber  I, 
574,  quotes  the  following  form  of 
evidence  of  in<lebtednes8:  I  ac- 
knowledge having  accepted  from 
Titius  1000  gold  pieces  to  expend 
them  in  legitimate  business;  and 
ir.  place  of  an  uncertain  higher 
prolit  that  might  accrue  to  him 
from  such  business,  I  promise  to 
pay  him  annually  six  per  centum, 
and  1«»  guarantee  him  against  the 
risk  of  the  loss  of  said  sum. 
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^iealt  with  by  several  statutes.^  2  <*The  legal  effect  of  these 
]provisions  seems  to  have  been  to  declare  all  taking  of  interest 
:ffor  money  to  be  illegal,  and  a  detestable  sin,  but  not  punish- 
able otherwise  than  by  a  forfeiture  of  the  interest  taken  un- 
lefss  it  exceeded  ton  per  cent,  in  which  case  it  was  both  a  tem- 
X^oral  and  a  spiritual  offense/'*'^  Under  the  influence  of  eco- 
nomic doctrines,  show^ing  the  futility  or  harmfulness  of  the 
<2ustomary  usury  legislation,  the  whole  legislation  was  repealed 
in  1854,  but  extortionate  practices  of  professional  money 
lenders  have  again  been  dealt  with  by  legislation  enacted  in 
3.900.  In  Germany  the  law  likewise  confines  itself  to  restrain- 
ing aggravated  forms  of  usury,  i.  e.  cases  in  which  the  lender 
"tiakes  an  unconscionable  advantage  of  the  necessities  or  of 
'the  improvidence  of  the  borrower  in  order  to  charge  a  plainly 
^^xorbitant  rate  of  interest.^  ^  Austria  piuiishes  the  stipula- 
tion of  ternLs,  which  by  reason  of  the  excessive  advantages 
<?onceded  to  the  lender  tend  to  induce  the  economic  ruin  of 
"•ihe  borrower,  where  the  latter  through  mental  weakness,  in- 
^experience,  or  excitement  fails  to  realise  the  true  character  of 
<he  transaction.^^ 

§303.  American  legislation.— In  America,  a  minority  of 
states'*  allows  contractual  stipulation  for  any  rate  of  inter- 
est, fixing  a  legal  rate  only  for  cases  in  which  the  parties  do 
:xiot  otherwise  provide.  In  most  of  the  -states,  however,  a  max- 
:lmum  rate,  varying  from  six  to  twelve  per  cent,  is  fixed  by  law, 
.aand  all  contracts  stipulating  for  a  higher  rate  are  declared 
^usurious.  Either  the  excess  of  interest,  or  the  whole  of  the 
interest,  or  even  the  principal,  is  then  forfeited  as  a  penalty.^^ 

The  operation  of  general  usury  laws  is  modified  or  taken 
«way  by  statutory  provisions  varying  in  different  states  and 
applicable  chiefly  to  corporations,  banks,  pawnbrokers,  and 
T)uilding  and  loan  associations.*^  Corporations  as  borrowers 
«re  sometimes  forbidden  to  interpose  the  defense  of  the  usury 

12  Especially    37    Henry    VTIT,    0.  pawnbrokers  are  not  affected  by  this 

y^  and  13  Eliz.  c.  8.  legislation. 

15  Stephen,   History   of   the   Crim-  i-^  Law  May  28,  1881. 

inal  Law.  Ill,  p.  198.  i"  Stimson    Am.    Stat.    Law,    Sec. 

**  Penal  Code,  Sec.  302,  a-d.    The  4812,  enumerates  nine. 

I11W8  of  the  several  states  regarding  i?  Stimson,  §  4832. 


18  Stimson,  §  4813-4819. 
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lawsJ"  In  New  York  the  penalties  for  usury  are  reduced  in 
favor  of  banks  and  bankers,  in  order  to  place  them  on  an 
equality  in  that  respect  with  national  l)anks.^'*  Moreover  any 
rate  of  interest  may  be  stipulated  for  in  that  state  on  call  loans 
on  $5,000  and  upwards  seeured  by  neirotiable  collateral.^*  In 
a  number  of  states  n  higher  thnn  tlie  oth<*rwis(»  maximum  legal 
rate  of  interest  may  be  eharjred  by  pawnbrokers -22  on  the 
other  hand  the  takin*r  of  excessive  interest  l)y  pawnbrokers  Is 
sometimes  made  a  misdemeanor.--'  In  Illinois  incorporated 
pawners'  societies  jnay  ('barge  twice  the  lejral  rate  of  interest, 
but  may  not  distribute  more  than  6  per  cent  dividends  annu- 
ally.'-^ Massa<»hus(»tts  fixes  a  maximum  rate  of  interest  only 
for  loans  sc(*un»d  by  pledjrc*  of  personal  property .^^^  The  pre- 
miums bid  for  loans  by  build  in  <r  and  loan  associations  to  their 
members  are  commonly  d(»clared  to  be  not 'usurious.^^* 

ii304.  Question  of  constitutionality.-"— Usury  legislation  is 
undeniably  a  spcM'ics  of  regulation  of  charges,  and,  upon  prin- 
ciple, oprn  to  the  constitutional  doubts  which  have  been  felt 
with  regard  to  this  t'onii  of  legislative  control  in  general. 
Loaning  m(>n«\v  (unless  by  banks  or  pawnbrokers)  is  neither  a 
busin(\ss  atTect(Hl  with  a  public  interest,  nor  one  particularly 
concerning  safety  or  morals.  That  the  legislation  originated 
as  a  reJicF  from  absolute  prohibition,  and  was  in  the  beginning 
in  the  nature  oF  a  license,  is  an  inadeijuate  theoretical  justifica- 
tion, since  anti<|nate(l  ;ni(l  explodrd  theories  should  not  ])e 
allowed  to  control  constitutional  ])rinci])les.  Hut  the  legisla- 
tion is  s(»  firmly  established  that  if  regulation  of  charges  is 
regarded  ;js  n  v.did  foi-ni  of  exct-cise  of  the  police  pow(^r  subject 
to  the  principl<'  of  (Mpiality.  the  singling  out  of  that  particular 
class  of  charges  mny  at  lenst  be  justified  on  tin*  ground  of 
historical  tradition. 

As  the  maximum  legnl  vi\\o  of  inten\st  is  always  above  the 
I'nlinii'  commei-cjjd  i-nte,  there  can  be  no  cpiestion  of  confiscatory 
regulation. 

'Mil.   IJcv.  Stat.  ell.  7t.  §   11;  N.  -:»  Now  Y«»rk  Laws,   1895,  eh.  75; 

V.    I..'  l^r.n,    (1,.     17l';      Stiiiismi,    §  III.  Kov.  Stat.  eh.  PlTa.  §  2. 

4^:;.',.  -i^  Act  :\Inrch  29,  1S99.  §  5,  10. 

-"'  \(«u    Vuik  Bankin;^^  Law.  §  SO.  --  Rov.  Lnws.  oh.   U)i\  §  47-68. 

'-•1  L;n\s  i.f   1*^82,  <h.  -'M.  -'•So   New   York  Banking  Law,  I 

-'-'So    III    niiTinis   Mini    California:  17S;  Illinois  TFoniostoad  Loan  Ass 'n 

siistainoil  .Fack'^oii   v.  Shawl,   29  (\il.  Act,  §  <n. 

2(57.  -"  ^04',   als(»,    S    .'."»."). 
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Arbitrary  discriminations  in  depriving  of  the  benefit  or  re- 
lieving of  the  restraint  of  the  usury  laws  might  be  held  to 
violate  the  principle  of  equality,  but  the  singling  out  of  the 
special  classes  of  loans  above  mentioned  has  not  been  and 
<;annot  properly  be  held  arbitrary.  If  corporations  are  for- 
T^idden  to  interpose  the  defence  of  usury,  this  may  be  justified 
on  the  ground  that  they  exist  merely  by  legislative  authority 
-and  that  their  limited  liability  increases  the  risk  of  the 
lender.  Some  question  has  been  made  with  regard  to  laws 
sanctioning  the  payment  of  premiums  in  addition  to  the  high- 
est rate  of  interest  on  loans  made  by  building  associations,  and 
in  Kentucky  they  have  been  condemned  as  conferring  special 
J3rivileges  upon  a  particular  class  of  corporations,^^  but  it  is 
generally  recognised  that  the  co-operative  character  of  this 

j^Ian  of  loaning  money  makes  the  general  considerations  under- 

MyiTig  usury  legislation  inapplicable.^^ 

BANKRUPTCY  LEGISLATION.     5§  305-307. 

§305.     Power  to  relieve  insolvents.— Legislation  regarding 

solvent  debtors  or  bankrupts  rests  upon  considerations  of 

!><:>•  ^icy  which  by  common  consent  modify  the  application  of 

«t;:K:^ict  justice.    The  judicial  enforcement  of  obligations  is  essen- 

"^i-*^^  3  to  the  maintenance  of  private  right;  but  as  the  law  need 

^^^^^^'•:  recognise  every  obligation  assumed  as  valid,  so  it  may  set 

^^^^'fc^Mits  and   bounds  to  the   compulsory   processes   which   give 

*^^^^^ct  to  valid  obligations.     It  does  so  by  the  enactment  of 

^^^^-tntes  of  limitations.     It  may  restrict  the  creditor's  remedy 

^^^^        point  of  substance  as  well  as  in  point  of  time.     Thus  all 

*^  ^^^(lorn  systems  of  law  have  abandoned  imprisonment  as  n 

^^^Tmal  method  of  collecting  debts;  the  eonimon  law  did  not 

^  ■-^w  lands  to  be  sold  on  execution  for  simple  debts.    Just  as 

^^  ^  liberty  of  contract  does  not  mean  that  a  man  may  be 

^^owed  to  bind  himself  to  servitude  for  life,  so  the  enforce- 

^^  Gordon     v.     Winchester     BJdg.  BJdg.  Loan  Assoc  ^n  of  Saginaw  Co. 

^^^,  Assoc 'n,  12  Bush,  110;  Hender-  v.  Billing,  104  Mich.  186;  Iowa  Sav- 

TT^^  Bldg.  Loan  Assoc  ^n  v.  Johnson,  ings  &  Loan  Assoc 'n   v.   Ileidt,   107 

*^    Ky.  191.  Ja.  297,  43  L.  R.  A.  689;  Archer  v. 

^      -•»  McLaughlin    v.    Citizens    Bldg.  Baltimore  B.  &   L.   Assoc 'n,  45  W. 

^^an    Assoc  *n,    62    Ind.    264,    274;  Va.    37;     Vermont    Loan    &    Tnist 

^C)lme8    V.    Smythe,    100    111.    413;  Assoc  *n    v.    Whithed,    2    N.    D.    82; 

^^inget  V.  Quincy  B.  &  H.  Assoc  *n,  Kndlich,  Law  of  Bldg.  Associations. 

^28  ni.  67,  21   N.  E.   12;   People's  §  342-366. 
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iiient  of  contracts  and  obligations  does  not  require  that  a 
debtor  should  be  stripped  of  all  his  substance  or  of  the  bare    -=- 

means  of  existence  to  satisfy  his  creditor.    Considerable  varia-  

tions  of  policy  are  possible  in  the  extent  of  exemption  allowed-^flB 
to  the  debtor;  but  as  lonjr  as  such  laws  are  general  and  applj""-^.^' 
only  to  debts  to  be  contracted  in  the  future,  no  eonstitutionalKT  J 
question  arises  with  n^jrard  to  them. 

§  306.    Prospective  state  insolvency  laws.— Insolvency  an 
bankruptcy  acts  belonjr  to  the  same  jreneral  order  of  legisla- 
tion.   Those  insolvent  laws  which  give  relief  only  from  impris- , 
onment,  are  in  reality  mere  exemption  laws,  the  distinguishing 
feature  of  bankrui)tcy  legislation  being  the  discharge  of  thi^  e 
debtor  from  the  obligation  of  his  debts,  so   that  his  after 
acquired  property  is  entirely  free.^**     Bankruptcy  laws  ma*      t 
thus  be  said  to  operate  upon  the  obligation  of  contracts  an^M«] 
not  merely  upon  the  remedy.     This  was  the   point   insiste     ^ 
upon  by  Chief  Justice  ^larshall  in  his  dissent  in  the  case  c^^f 
Ogden  V.  Saunders.^^     The  Supreme  Court  had  held  in  Stiu*gc^*s 
V.  Cro\vninshield32  that  a  state  insolvent  law  discharging       a 
debtor  from  debts  contracted  before  the  enactment  of  the  la  -"^r 
was  unconstitutional  as  impairing  the  obligation  of  contracts, 
but  held  in  Ogden  v.  Saunders  that  a  similar  law  operatiizi  g 
upon  debts  contracted  in  the  future  was  not  within  the  pro 
hibition,  since  the  existing  law  modified  the  obligation  of  tlie 
contract  ab  initio.    Even  such  a  law,  however,  was  refused  an  J 
extra-territorial  effect  upon  the  rights  of  non-resident  credit- 
ors; hence  the  discharge  of  the  debtor  has  never  become    a 
conspicuous  feature  of  state  insolvent  laws. 

There  was  considerable*  ground  for  the  contention  so  stronjrly 
urged   by   Marshall   tliHt   the   prohibition   of  state   legislation 
im])airing  the  obligation  of  contracts,  in  connection  wnth  the 
j)ower  given  to  Congn^ss  to  en«ct  uniform  bankruptcy  laws, 
was  intended  to  remove  the  power  of  bankruptcy  legislation 
from  the  states;  but  the  contemporaneous  construction  of  the 
constitution  was  otherwise.-'''  and  the  Supremi*  Court  in  adopt- 
ing it  as  its  own,  and  confining  the  constitutional  prohibition 
to  bankruptcy  legislation  of  retrospe<»tive  operation,  conceded 
to  the  states  a  power  which  is  everywhere  regarded  as  inci- 
dental to  the  legislation  concerning  the  relation  of  creditor  and 

^«  Ogden   V.  Saunders,  12  Wheat.         •'^'■i  4  Wlieat.  122. 
218,  263,  204.  -^'^  12  Wheat.  278. 

31 12  Wheat.  21  a. 
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clobtor,  and  which  lias  boon  oxereised  by  all  the  states  except 
€  I  iirin^'  the  brief  periods  in  whieh  the  United  States  has  as- 
s^Vimod  its  exercise  by  the  enactment  of  national  bankruptcy 
1  am  ws. 

§  307.    Retrospective  bankruptcy  legislation.-^^— Retrospect- 
i  "ve  bankruptcy  lejrislation  undoubtedly  impairs  the  obligation 
o:€   contracts,  and   under  the  Federal   Constitution,   is  there- 
of ^'^re  beyond  the  power  of  the  states.     It  is  a  power  which  can 
t>^*  used  for  the  arbitrary  spoliation  of  creditors,  but  a  reason- 
«vl:>le  bankruptcy  law  does  not  cease  to  be  reasonable  because 
i  t  operates  upon  existing  contracts.    This  is  therefore  a  species 
»:€    retrospective   legislation   which    is   sanctioned   by   custom, 
:iid  should  not  be  regarded  as  taking  property  without  due 
X">TOcess  of  law.     The  Bankruptcy  acts  of  the  United  States 
ii  swo  always,  without  question,  been  conceded  retroactive  oper- 
as -t:ioii  although  Congress  is  forbidden  to  take  property  without 
«  I  ni»  process  of  law.     The  grant  of  the  power  of  bankruptcy 
^  ^*^gislation   contains   an   impli(Ml    exception    from    the    general 
1  i  mitation  of  the  fifth  amendment. 

LKOISLATION   AGAINST   CONTTiACTS  PAYABLE 
IN  (lOLD.     §§80Sa()0. 

§  308.    Statutory  provisions.— In  recent  years  several  states 
^     S?onth  Dakota,  Colorado,  Kansas,  Washington,  and  lor  a  time 
-*^^-laho),  have  enacted  measures  which  bear  upon  the  subject 
^-^  :!:'  legal  tender.     South  Dakota^-'*  provides  that  it  shall  be  un- 
^  ^>wf ul  for  any  owner  of  any  kind  of  evidence  of  indebtedness 
^  ^  >  ro(iuire  that  principal  or  interest  shall  be  paid  in  any  certain 
^^^  ind  of  lawful  mcmey,  and  that  the  debt  shnll  be  deemed  paid 
^^X'hen  the  specified  amount,  with  legal  interest,  is  tendered  in 
*>  Tiy  money  that  is  full  legal  tender  for  public  or  private  debts. 
^Si^aiisas'*"  provides  that  after  th(»  passage  of  the  act  all  obliga- 
^  ions  of  debt,  jiidgments  and  executions  stated  in  terms  of 
^  lollars  and  to  be  paid  in  money,  if  not  dischargeable  in  United 
VSitJites  legal  tend(»r  notes  shall  be  payable  in  either  the  stand- 
si  rd    silver  or  gold   coin   authorised  by  the  Congress  of  the 
\^nited  States,  all  stipulations  in  the  contract  to  the  contrary 
notwithstanding.     There  is  hardly  any  doubt  that  the  Kansas 
s^tatute  cannot  be  sustained  with  regard  to  contracts  payable 
in  gold  remaining  undischarged  at  the  time  of  its  enactment. ^^ 

^•4Soe.  also,    §557.  -^o  L.  1S03.  ch.  09. 

M  L.  1891,  ch.  85.  37  Bronson  v.  Rodes,  7  Wall.  229. 
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§  309.  Constitutionality. — As  applied  to  future  contracts, 
this  legislation  has  been  held  to  be  unconstitutional  on  the 
ground  that  the  subject  is  one  ui)on  which  a  state  cannot 
legislate,  but  which  belongs  exclusively  to  the  general  govern- 
ment.'^^ For  this  view  some  reliance  seems  to  be  placed  upon 
the  case  of  Woodruff  v.  Mississippi.^®  In  that  case  the  Supreme 
Court  held  that  where  a  municipality  had  power  to  borrow 
money  and  issued  its  bonds  declaring  itself  to  be  indebted  in 
a  certain  sum  in  gold  coin,  w^hich  sum  it  promised  to  pay 
(without  adding  again:  in  gold  coin),  a  ruling  of  the  state 
cpurt  that  the  issue  of  such  bonds  was  ultra  vires  and  void, 
raised  a  federal  question,  and  the  Supreme  Court,  construing 
the  obligations  as  being  payable  in  currency,  held  them  to  be 
valid.  Justice  Field,  in  a  concurring  opinion,  declared  that 
an  obligation  cannot  be  held  to  be  invalid  simply  because  it 
is  payable  in  a  specific  kind  of  lawful  money  of  the  United 
States.  However,  the  question  of  the  power  of  the  state  legis- 
lature to  forbid  at  least  the  municipalities  of  the  state  to  con- 
tract other  than  currency  obligations  is  expressly  left  open  in  j 
the  principal  opinion. 

In  the  absence  of  conflicting  federal  rights  it  would  be  within  m, 
the  police  power  of  the  state  to  forbid  parties  to  enter  into  <c: 
contracts  of  debt  depriving  the  debtor  of  the  right  to  pay  ^^ 
whatever  may  be  legal  tender  at  the  time  of  payment,  for  if  ^ft 
the  stipulation  may  reasonably  be  regarded  as  likely  to  work  :^ 
oppression,  such  an  impairment  of  the  freedom  of  contract  r^ 
would  be  justifiable. 

However,  the  United' States,  by  declaring  gold  coin  to  be-^^ 
money,  must  be  deemed  to  have  conferred  upon  individuaLss^^ 
not  only  the  right  to  use  it  as  such,  but  also  the  right  to  secure 
its  future  possession  by  contracts  which  are  in  other  respec 
lawful.    And  this  right  Congress  has  recognised  by  the  act  o^M 
1878  making  silver  dollars  legal  tender  ** except  where  other — 
wise  expressly  stipulated  in  the  contract.^''*" 

3«  Donnis  v.  Moses,  18  Wash.  537,  ^^  Woodruff  v.  Mississippi,  162  U' 

40  L.  R.  A.  3(VJ,  5l'  Pac.  333.     This  S.  291. 

was  not  the  main  ground  of  the  de-  ^^  First  Suppl.  Rev.  Stat.  p.  152^^- 
cision. 


CHAPTER  XIII. 

PROTECTION  OF  LABOREBS.1 

§  310.  In  general.— The  very  large  amount  of  legislation 
which  exists  in  all  lh(»  slates  for  the  protection  of  labor^  repn»- 
sents  different  phases  of  governmental  power  and  of  the  police 
power. 

The  establishment  of  bureaus  of  labor  statistics'^  does  not 
involve  any  compulsory  action  of  the  state.  Hoards  of  con- 
ciliation and  arbitration  having  no  judicial  powers  (except 
perhaps  thi*  power  to  issue  subpoenas,  administer  oaths  and 
call  for  and  (examine  books  and  papers),  exercise  merely  a 
moral  influence  ludess  labor  disputes  are  voluntarily  submit- 
ted to  their  decision.  The  regulation  of  convict  labor  in  state 
prisons,*  and  of  free  labor  employed  by  the  state  itself/*  is  an 
exercise  of  the  proprietary  power,  and  the  control  which  the 
state  exercises  over  its  municipal  subdivisions  may  be  used 
to  some  extent  to  prescribe  terms  of  employment  of  labor  on 
public  works." 

Legislation  for  the  protection  of  labor  which  restrains  indi- 
vidual liberty  and  proi)erty  rights  falls  under  the  police  power, 
but  the  object  is  not  necessarily  an  economic  one.  The  great 
mass  of  labor  legislation  is  enacted  in  the  interest  of  health 

»  See,   also,    §    437,    448-452,   498-  iiicipal   work ; ' '    prohibition  of   em- 

i03,  735.  ploy.Tient  of  aliens,  Illinois  Rev.  St. 

2  Down  to  1896  the  statutes  hfcvt-  ch.  6>  Sec  12-17.  The  constitutional 
been  colk^toil  in  a  special  report  questions  as  to  the  power  of  the 
of  the  t/nitcd  States  Commissioner  stat«»  over  municipal  corporations  in 
of  Labor  entitled  Ijabor  Laws  of  the  dictating  terms  upon  which  they  or 

linitcd    States;    see   also    Industrial  the    contraitorH    undertaking    public 

Commission  Report  1900,  Vol.  5.  improvcmiMits  may  employ  labor  do 

3  In  nearly  all  states,  Industrial  not  fall  within  the  scope  of  this 
('omm.  Rep.  V,  p.  162.  treatise;     see    the    somewhat    novel 

♦  This    forms    the    subject    of    a  doctrine     advanced     in     People     v. 

separate    volume   of   the   Report   of  (  oler,   166  X.  Y.   1,  59  X.   E.   716, 

the  Industrial  Commission  of  1900,  52   L.    K.  A.   S14,  82  Am.  St.  Rep. 

Vol.  III.  605,  followed  in  City  of  Cleveland  v. 

s  Industrial  Comm.  Rep.  V,  p.  25.  Clements     Bros.     (Construction     Co. 

6  Idaho    Constitution    article     13,  (Ohio),   65   X.    E.   885,   and   Street 

Sec.   21;    **Xot   more  than   8  hours  v.     Varney     Electrical     Supply    Co. 

actual   work  shall  constitute  a   law-  (Tnd.),  Gi^  N.  E.  895.     But  see  At- 

ful  day's  work  on  all  state  and  mu-  kin  v.  Kansas,  191  U.  S.  — . 
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i\\n\  safety,  and  in  factory  and  mining  rej^ulaticns  we  find, 
I'sjx^cially  whero  womeu  and  young  persons  ii*e  concerned. 
provisions  to  promote  decency  and  comfort.  Laws  of  this 
character  rest  upon  a  clear  and  undisputed  title  of  public 
power. 

The  control  of  the  labor  of  children  likewise  falls  under  a 
special  head  of  the  police  powder,  as  has  been  shown  before. 

i;  311.    Restriction  of  hours  of  labor  of  females.— Special 

provisions  also  exist  for  women.  In  addition  to  those  which 
look  toward  comfort  and  decency,"  i)rohibitions  are  found  in 
some  of  the  most  important  mining  states  against  the  employ- 
iiK'iit  of  women  in  mines,**  and  the  principal  manufacturing 
states-*  restrict  the  hours  of  labor  of  women  in  manufacturing 
establishments  or  workshops,  usually  to  sixty  hours  per  week, 
o!"  t<Mi  hours  per  day  with  such  increase  as  to  make  a  shorter 
(l;iy  for  Saturday.^'*  New  York  also  forbids  night  labor  of 
woni(»n  in  factories. 

§  312.  Commonwealth  v.  Hamilton  Mfg.  Co.— The  restriction 

of  woman  labor  in  t*actori<»s  to  sixty  honrs  per  week  was  up- 
h<'l(l  by  t}i<»  Snpn'HK*  Court  of  Massachusetts  in  Common- 
w<*allh  V.  Hamilton  Manufacturing  Company,^'  perhaps  the 
carlirst  decision  debating  with  the  question  of  the  validity  of 
labor  l(»gislation,  but  assuming  the  validity  almost  as  a  matter 
ol'  ronrse,  without  extended  discussion  or  citation  of  authori- 
ti's.  '*It  does  not  forbid  any  person,  firm  or  corporation  from 
nnployinjj:  as  many  persons,  or  as  nuich  labor,  as  such  person, 
lirni  Ol-  corporation  may  desire;  nor  does  it  forbid  any  person 
to  work  as  many  hours  a  day,  or  a  week,  as  he  chooses.  It 
nn'r«'ly  pi-ovides  that  in  an  employment  which  the  legislature 
has  cvidiMitly  deemed  to  some  ext<Mit  dangenms  to  health,  no 
pei'son  shall  be  engaged  in  labor  more  than  ten  hours  a  day 
or  sixty  hours  a  week.    There  can  be  no  doubt  that  such  legis- 

7  Sojits  for  foinalo  omploypos.  sop-  lo  Industrial  Ooinm.  Rep.  V,  p*.  30- 

:ir;ite  toilet  rooms,  otr.  1^1. 

^  IN'nnsylvania,      ln<liaiia,      Wash-  ^  I'JO  MasR.  383,  1876.   A  law  lim- 

iTijrton,   Wy»»Tniiij]j,  West  Virginia.  iting  the  hours  of  labor  of  women  in 

"  MMssaclmsetts,      Khode      Island,  manufacturing,       mechanical       and 

(  onne<tiiii1,    Now    Hampshire,    New  mercantile    establishments    to    sixtr 

.lersey.     New     York,    Pennsylvania,  hours  per  week  has  been  sustained 

Nebraska,        Mit-hijran.        Virginia,  in  Nebraska.     Wenham  v.  State,  91 

South  Carolina,  Georgia,  Louisiana.  N.  W.  421,  oS  L.  R.  A.  825. 
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lation  may  be  maintained  either  as  a  health  or  police  regular 
tion,  if  it  were  necessary  to  resort  to  either  of  those  sources 
of  power.     This  principle  has  been  so  frequently  recognised 
in  this  commonwealth  that  reference  to  the  decisions  is  un- 
necessary.    It  is  also  said  that  the  law  violates  th<^  rijrht  of 
Mary  Shirley  to  labor  in  accordance  with  her  own  jud^nu'ut 
as  to  the  number  of  hours  she  shall  work.     The  obvious  and 
conchisive  reply  to  this  is  that  the  law  does  not  limit  h<M*  riudit 
to  labor  as  many  hours  per  day  or  per  week  as  she  may  <le- 
sire;  it  does  not  in  terms  forbid  her  lai)oriii«r  in  any  particular 
business  or  occupation  as  many  hours  per  day  or  j)er  w(M»k 
as  she  may  desire;   it  merely   prohibits  hor  bein«r  (Mnploycd 
continuously  in  the  same  s»»rvice  more  tiian  a  certain  number 
of  hours  per  day  or   wei^k,   whieh    is   so   clearly   within   the 
power  of  the  lejrislatun^  that  it   becomes  unnecessary  to   in- 
<mire  whether  it  is  a  mattt^r  of  jrrievanec*  of  whieh  the  defend- 
*int  has  a  rij^ht  to  <*omplain.''     1'lie  i)assa^e  <|Uot<Ml  points  to 
thv    distinction    between   direct    restraint   of  the   laborer,   an<l 
in<.lireet  n»straint  operatinji:  throujjrh  prohibitions  placed  upt)n 
till*  employer.    As  a  matter  of  poli<*y  the  latter  method  is  more 
<?^asily  enforeed,  and   therefore  prer<M-re(l :   but   as  a   mattcM*  of 
J  »o\ver  both  nn'thods  nnist  be  valid  alike:  sine*'  the  leo;islatnre 
Xiiay  not  do  indirectly  what   it  may  not  do  dii-trtly.     It  nnist 
V>e  assimu'd  that  women  were  to  be  limited  with  rejrard  to  the 
t:  ime  of  their  work  in  factories,  and  it  woubl  be  stranirc*  if  the 
l«\v  allowed  an  unlimited  number  of  hours  ju'ovided  it  were 
c^istributed  between  different  factories.     The  decision  should, 
"trlierefore,  be  interpreted  as  meanintr  that  the  legislation  was 
ijitended  to  be  coniinc^d  to  factory  work,  leavinjr  the  question 
^  »peii  whether  the  lejrislative  ])ower  extends  to  the  restriction 
Khf    private    work    or   occupation.      Such    a    rest i-ict ion    would 
^^aise  the  problem  of  the  power  to  interfere  with  private  con- 
ciluct. 

§  313.  Ritchie  v.  People.— In  Illinois  a  statute  was  enacted 
in  1898  providing  that  *'no  female  shall  ])e  employed  in  any 
^Factory  or  workshop  more  than  8  hours  in  any  one  <lay,  or  4S 
liours  in  any  one  wec^k."  The  provisi(m  was  declared  un<M)n- 
Rtitutional  partly  upon  the  ^M'onnd  that  there  was  an  arbitraiy 
discrimination  bet\ve<'n  mannfa<'turers  and  merehants.  |)artly 
on  the  jrround  that  thei-e  was  sneh  discrimination  against 
women,  partly  on  the  jiround  that  the  ri«,dit  of  eontractiu<:  was 
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both  liberty  and  property   under  the  constitution,  and  that 
the  riji:ht  to  labor  and  employ  labor  and  make  contracts  in 
respect  thereto,  upon  such  terms  as  may  be  agreed  upon  be- 
tween the  parties,  is  included  in  the  constitutional  guaranty 
that  no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process   of  law,   that   the   limitation   upon   this 
right  must  in  every  case  be  based  upon  some  special  condi- 
tion, and  not  on  the  absolute  rijrht  of  control,  and  that  there       - 
is  no  reasonable  ground  for  fixing  upon  eight  hours  a  day  as     .^ 
the  limit  within  which  woman  can  work   without  injury  to     -^ 
her  physicpie  and  beyond  which  if  she  work  injury  will  neces-    — 

sarily  follow.^-    The  case  of  Connnonwealth  v»  Hamilton  ^fauu 

facturing  Company  was  said  not  to  be  in  line  with  the  current-^zzz; 
of  authority. 

The  opinion  in  Ritchie  v.  People  can  hardly  ccmimand  im 

(lualified  assent  either  in  the  light  of  reason  or  authority.    The ^  ^ 
statement  that  the  Massachusetts  decision  is  not  in  line  with^^ 

the  current  of  authority  is  unwarranted,  for  the  right  to  re 

strict  the  labor  of  woni(»n  in  factories  had  not  been  passed  upoi u 

by  other  courts  of  last  resort,  and  the  precedent  of  ^fHSKa 

clnisetts  has  on  the  contrary  furnished  the  authority  for  simi  

lar  legislation  in  n  number  of  other  states.     The  limitation  o-^B' 
the  Inw  to  frietoiies  is  not  in  itself  unconstitutional  discrim 
ination;  tli<'  Inw  of  Illinois  forbids  w(mien  labor  in  mines.  an(      ^ 
the'  work  in  factories  and  workshops  is  as  dift'erent  from  tha  '^ 
in   nuM'cantile   establishments  or   in   domestic   service   as   tha  '^■ 
in  mines  is  from  either  ;^'^  all  civilised  manufacturing  state?^-* 
have  factory  legislation  and  thus  recognise  the  existence  a  'f 
special  conditions  of  labor  in  factories.    Still  less  is  the  singlinj-?" 
out  of  women  in  the  matter  of  factory  work  an  arbitrary  dir*- 
crimination.     It  is  not  by  the  assertion  of  vagiie  ])rinciplrs  o'T 
liberty,   or   by   the   unqualified    denunciation   of  class   legi.shi - 
tion,  that  the  limits  of  tin*  police  power  can  be  determined. 

§  314.    Question  whether  measure  sanitary  or  social.— If  wo 

look  uj)on  limitation  of  hours  of  labor  in  factories  as  a  measure? 
of  physical  protection,  a  discrimination  between  men  and 
women  cannot  be  condemned  as  arbitrary.     And  if  an  excef«- 

1- Hitcliic  V.  l*co]>I(»,   1.');")  111.  OH.  rmployiiicnt  whii'li  inakeM  long  hour?* 

•■:  r;i etc »Ty    lalx)!'    is    (listinjnr\iisli('<l  -specially  (irtriincntal ;  soc  Wells,  Rr- 

fnuii   rin'r«';mtil<«  aiid   <li»m('*<ti«'   Ial»nr  «riii    Kroiuiniic  riianjjjes.  p.  94. 

I»v  the  irionutoiums  (.-liarairtcT  of  the 
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sive  number  of  hours  is  regarded  as  detrimental  to  women,  it 
may  be  forbidden,  although  the  labor  of  men  remain  unregu- 
lated; for  there  may  be  practically  no  need  for  legislative 
limitation  of  men's  labor  to  (say)  11  or  12  hours  if  that  num- 
ber is  not  as  a  rule  exceeded;  and  it  would  be  fatal  to  all 
police  legislation  to  hold  that  it  must  deal  with  all  evils 
though  requiring  different  remedies  or  with  none.^^  But  if 
we  look  upon  limitation  of  hours  of  labor  as  a  measure  of  eco- 
nomic arid  social  advancement,  and  if  that  principle  of  limita- 
tion be  conceded  as  legitimate,  the  discrimination  between 
men  and  women  can  no  longer  be  based  upon  considerations 
of  physical  strength,  but  must  be  justified  by  specific  economic 
and  social  conditions  of  employment  as  affected  by  difference 
of  sex. 

It  is  clear  that  some  special  provisions  regarding  women's 

labor  are  justified  by  their  greater  i)hysical  weakness.     Their 

labor  in  mines  is  interdicted  largely  on  that  ground,  and  th(^ 

prohibition  of  night  labor  in  factories  may  be  explained  in  lik(» 

inanner.    The  (lerman  Trade  Ccxh*^''*  prohibits  factory  work  on 

the    part  of  mothers  for  the  period  of  four  weeks  after  th<» 

•iirth  of  a  child,  and  the  Federal  ('ouncil  may  prohibit  any 

^voiuan's  factory  labor  found  specially  detrimental  to  health. 

-c\    ^Mitting  down  of  an  nnn^asonable  mnnher  of  hours,  or  the 

f  »r4>vision  for  intervals  of  rest,  falls  within  the  same  principle. 

l-^iit    it    may   well   be  conerded    that    the   control   of  hours   of 

1  abor  is  not  absolute,  and  that  the  courts  are  not  bound   t^) 

*^ccept  the  plea  of  physical  necessity  as  conclusive.     If,  how- 

«>^ver,   the  limitation  of  hours  is  m(»rely  a  measure  of  social 

^advancement,  a  separate  rule  for  all  women  for  all  purposes 

l^ardly  represents  a  n^asonable  classification,  for  in  th(»  (effort 

t"o  make  a  living  men  and  women  have  a  right  to  the  greatest 

1  M>s.sible  <Miuality  bc'forc  the  law.     The  (jerman  Trade  Code*'* 

1  provides  that  women  who  attend  to  the  household  are  entitled 

T:o  an  extra  half  hour  for  the  midday  meal,  unless  an  hour  and 

9^  half  is  given  for  the  latter:  here  we  have  a  social  measure 

justified  by  the  special  duties  of  women,  and  it  is  perhaps 

possible  that  other  cases   (apart  from  provisions  for  <l(MM»n<*y 

and  morality)  may  arise  in  which  all  women  as  distinguishiMl 

from    all    men   nrr   (»ntitled    to   distinct   consideration   or   vice 

l»  Vnjjel   V.   Peknr.    l.")7    III.   'S.WK  ^5"  "  •  Srr.  \'A7. 

1..  K.  A.  4t»l.  I'Str.  i;)7. 


300  PROTECTION  OF  LABORERS.  §  316 

versa;  so  the  law  may  require  time  to  be  given  to  men  to 
vote,  a  respite  from  work  in  which  women  do  not  participate; 
but  to  establish  a  Saturday  half  holiday  for  men  only,  or  for 
women  only,  woiild  be  clearly  uneqiial  le<irislation. 

Applyinjr  these  considerations  to  the  existinjr  statutes,  there 
seems  to  be  a  fjeneral  consensus  of  opinion  that  ten  hours 
factory  labor,  or  sixty  hours  per  week,  is  a  reasonable  iiiaxi- 
nnun  for  won'ien,  and  that  the  observance  of  that  limitatitm 
is  recpiired  by  the  care  for  their  physical  welfare.^"  From  this 
it  does  not  follow  that  the  same  is  true  of  ei^ht  hours,  or  that 
the  choice*  of  hours  is  entirely  within  the  discreticm  of  the 
legislature.  This  is  one  of  the  cases  in  which  rensonableness 
is  a  matter  of  decree,  to  be  determined  in  the  last  resort  by 
the  courts.  Concedinj^  that  ei^ht  hours  is  not  an  luireasonably 
short  day,  yet  it  is  jxenerally  reco<rnised  that  the  eight  hour 
day  is  not  a  re(|uirement  of  the  public  health,  but  is  desired 
as  a  nu*asure  to  raise  the  social  and  economic  standard  of  the 
working  classics.*"*  In  that  aspect  women  are  not  entitled  to 
a  preference  over  men.  This  last  eonsideration  seems  sufficient 
to  support  the  decision  of  the  Supreme  Court  of  Illinois,  with- 
out an  endors<»ment  of  all  that  was  said  with  reference  to  the 
constitutional  right  t*)  contract  and  legislative  control  over  it. 

§315.  Legislation  for  adult  laborers.— In  turning  to  the 
legislation  for  the  protection  of  adult  laborers  irrespective  of 
sex,  we  may  classify  it  as  relating  to  th(»  following  subjects: 
hours  of  labor,  rates  of  wages,  time  of  payment,  form  of  ])ay, 
imposed  conditions  and  penalti(*s,  coercion,  discharge  and 
clearance  cards,  black-listing,  and  employment  brokerage  or  in- 
telligence offices. 

S  316.  Hours  of  labor.*'*— Where  the  law  fixes  upon  a  cer- 
tain number  of  hours  as  a  day's  work,  but  allows  special  ccm- 
tracts  for  additional  work,  there  is  simply  a  rule  of  interpre- 
tation and  not  a  police  regulation.  Where  the  law  allows 
overwork  for  an  extra  eompensation  by  agreement*-^"  the  courts 
imply  very  readily  an  atrreiMnent  on  the  part  of  the  laborer 
to  work  for  the  usual  time,  if  that  is  more  than  the  legal  time, 

17  A   60-hour   limit    for    wouioii    is  i'»  Hc}»ort  of  Industrial  Conira.  V, 

sustiiiiHMl    in    Nohrask:!.     W«'iiliani    v.  l*()-.''»0. 
Slate,  in  X.  \V.  4i»l,  r,,S  L.  U.  A.  SL»r>.  -«•  Indiana     Statutes     1894,     Sw. 

'*<  Wells  R<'c(Mit  Kfonoin'n- Chaiii^os,  Tn.lL';     New    York    I^iWM,    ISO-,    cli. 

p.  438.  711. 
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nd  to  accept  the  stipuiati'cl  wHjres  as  including  the  extra  com- 
ensation.2»  A  police  iv«!:iilation  exists  if  there  is  an  obliga- 
ion  to  pay  for  work  ov(»rtiiue  special  compensation  perhaps 
t  a  special  rate,--  or  where  the  law  establishes  an  absolute 
mutation,  the  violation  of  which  is  punishable  and  which  can- 
lOt  be  waived  by  the  employee  so  that  he  cannot  recover  for 
'vertime.2-^  The  cases  in  which  such  limitation  has  been  cre- 
ited  so  as  to  apply  to  a<lults  are  as  yd  exceptional,  and  they 
•elate  chiefly  to  occupations  of  a  special  character.  Some  of 
hose  laws  can  be  justilied  on  the  jrround  of  public  safety,  so 
ht»  rule  found  in  many  states  that  railroad  employees  ope- 
"atinjr  trains  or  cars  shall  not  work  more  than  a  stated  number 
>f  hours,-*  especially  wh(»re  the  prohibition  is  directed 
[^"aiust  overwork  which  may  incapacitate  the  employee  and 
esult  in  disaster;  so  in  New  York  and  Michigan  where  ei^ht 
'»ur8  of  rest  is  prescribed  after  twenty-four  hours  of  work, 
oiisidcrations  of  public  saf<»ty  may  also  support  the  provision 
a  maximum  number  of  hours  for  pharmacists  and  drujj: 
i'i'ks.2"»  Hut  where  the  time  for  all  stn^et  railroad  (Employees 
fixed  at  ten  hours  per  day,  with  i-ijrhl  to  work  overtime  for 
i-*<:*ial  compensation,^'^  th(»  justification  on  \ho  jrround  of  pub- 
'  safety  evidently  fails.  If  safety  or  health  really  forbid 
<i<.*s.sive  work,  special  com[>ensation  does  not  remove  the 
^iection,  and  the  fact  that  it  is  allowed  indicates  that  the 
'^triction  rests  on  economic  ^'rounds.  • 

Hours  of  labor  have  b(»sid(»s  been  limited  for  i)ersons  em- 
oyed  in  a  number  of  other  special  occupations,  notably  for 
iners,-'   for  operatives  in  cotton  and    woolen    niills,^**    em- 


*^  Ilelphonstine  v.  Harti^,  5  Grif-  -■*  Jii   F^nj^laiul  it  took  many  years 

■hs   ln<I.  Ajjp.    17-;  CJhsell  v.  Noel  before  a    limitation   of  twelve  hours 

fothen*,  ete.,  (.'(►.,  9  Ind.  App.  251,  iv   the   railway   service  was  80cur<*(l, 

^    N.    K.    4'y2;    Bartlett    v.    ({rami  jukI  the  prevention  of  aeeiclents  was 

'^pi^ln  Street   K.  ('o.,  82  Mich.  (i^S;  ihe    controlling    consideration    which 

'^*V\e   V.    Phyfe,    13(>    X.    Y.    r^A:  induced  the  result ;  Hoscher  III,  923. 

^^ristian   County    v.    Merrigan,    191  -•''•  \ew  Vork  Laws,  1900,  <-h.  4r)3. 

^^'  484,  61  N.   K,  479.  -•*=  New   York,  Ohio,   Pennsylvania. 

'--  Low   V.    Uees    Printing    ('o.,   41  '-"  In     Utah    ami    rolora<lo    eight 

S'ch.  127.  hours  per  day.    , 

-•'•  S^hort    V.    Bullion,    etc.,    Co.,    20  -'« Cicorgia,      South      Candina,     (U) 

^ ''di,  •_'(),  r>7    Par.   720,  4.1    L.    j{.  A.  hours      per      \\<-ck;       Maryland,      re- 

'iiKi;  y,.4.  .,|wo  l{f. 'P(»)i  Hour  Law  (Op.  strirte<l    to    manufacturing    corpora- 

'lust.  R.  I.).  ;14  Atl.  602.  tions  or  comy)anies, 
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ployees  on  brick  yards,^^  and  bakers.^^  In  Nebraska  an  eight- 
hour  day^^  was  established  for  all  classes  of  mechanics,  serv- 
ants and  laborers,  excepting  those  engaged  in  farm  or  domestic 
labor,  but  was  declared  unconstitutional.^^ 

§  317.  Question  of  constitutionality.— If  these  limitations 
can  be  regarded  as  sanitary  measures  required  by  the  physical 
well-being  of  those  employed  in  the  occupations  specified,  they 
belong  to  a  well  established  head  of  the  police  power,  but 
even  a  legislative  statement  of  the  purpose  of  protecting  health 
would  not  be  coilclusive  of  their  character.  But  the  laws  as 
a  rule  do  not  state  the  purpose  of  the  limitation.  The  pro- 
vision for  an  eight-hour's  day  in  mines  and  smelting  works 
by  the  legislation  of  Utah  has  been  upheld  by  the  Supreme 
Court  of  the  United  States  as  an  exercise  of  the  police  power 
for  the  health  of  miners,'*'*  while  the  Supreme  Court  of  Colo- 
rado has  declared  a  similar  statute  to  be  unconstitutional, 
even  if  intended  for  the  benefit  of  health.^^ 

The  Supreme  ( -ourt  of  the  United  States  declined  to  discuss 
the  question  wlu^ther  th<?  legislature  had  the  power  to  fix 
hours  of  lahor  in  other  employments  than  those  detrimental 
to  health,  and  intimated  that  the  authorities  holding  state 
statutes  restricting  the  hours  of  labor  to  be  unconstitutional, 
had  no  application  to  cases  wln»rc  the  legislature  had  adjudged 
that  a  liiuitalion  was  ncc(»ssary  for  the  preservation  of  the 
health  of  employees. 

Th(»re  is  no  decision  of  a  court  of  last  resort  upon  the  valid- 
ity of  th<'  statutes  restricting  the  hours  of  labor  of  adult  cot- 
ton or  wool  o|)(»ratives  or  brick  yard  employees.  It  is  also 
difficult  to  say  whether  their  purpose  is  sanitary  or  social 
or  economic.  As  to  bakers  the  statutory  limitation  has  been 
upheld  in  New  York,-*-'*  while  in  California  an  ordinance  re- 
(juiring  the  cessation  of  labor  from  Saturday  evening  to  Sun- 
day morning  was  held  to  be  unconstitutional  discrimination, 
the  court  taking  judicial  notice  of  the  fact  that  the  conditions 

-i"  Now   York,   10  hours.  i-  Holden  v.  Hardy,  U)9  U.  8.  366. 

"<o  New   York,    New   Jersey,    Penii-  ^*Jic    Morgan,    26    Colo.    415,    47 

Kvlvania  and  Missouri."  \j.    R.    A.    52.      Also    in    Re    Eight 

:ti  With    ri^ht     to    increased    com-  Hour  Bill,  21  Colo.  2(^  'M)  Par.  328. 

pensation    fm-  overwork.  •■'•  People    v.     Lo<-lnu'r,    76    N.    Y. 

3^  Ljiws  1S91.  eh.  :y\\   L<»\v  v.  K'ees  Sn|i|..    'MH\    I'A    App.    Div.    12'».      Af- 

Printin^'  Co..  41    Xeh.    1J7.  firnied.  (?!>  N.   K.  MA. 
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»f  work  in  bakeries  were  not  specially  unsanitary.**^  The  Ne- 
)raska  law,  which  was  more  general  in  its  scope  than  any 
)ther,  was  declared  unconstitutional,  partly  as  making  an  un- 
justifiable discrimination  between  different  classes  of  labor 
;by  the  exception  of  farm  and  domestic  labor),  partly  as  taking 
)roperty  and  liberty  without  due  process  of  law.^'  It  seems 
rery  clear  that  the  Nebraska  law  was  not  necessary  for  the 
:)ublic  health,  but  was  purely  and  simply  a  measure  of  an 
economic  and  social  character.  From  its  sweeping  condemna- 
ion  it  may  be  inferred  that  the  Supreme  Court  of  Nebraska 
regards  the  limitation  of  hours  of  labor,  unless  required  by 
safety  or  health,  as  in  the  case  of  women,-***  as  inconsistent 
with  [)ersonal  liberty  and,  therefore,  as  beyond  legislative 
(>ower.  The  whole  ciuestion  of  hours  of  labor  must,  from  the 
point  of  view  of  authority,  be  regarded  as  still  unsettled,  })ut 
in  principle  a  limitation  which  is  neither  unreasonnble  nor 
iliscriminative  should  be  held  to  be  a  legitimate  ex(»rcij^e  of  the 
police  power. 

§318.  Rate  of  wages.  — The  i)()\ver  to  regulate  the  rate  of 
fc'ages,  while  freely  exc^reised  in  former  times,"'-'  has  not  been 
lainied  by  any  Aniericjin  state.  The  constitution  of  Ijouisiaiiii 
rovides  expressly,*"  "no  hiw  shall  he  i)asse(l  fixing  the  prices 
f  manual  labor/.'  In  principle  it  would  niak(»  no  dinVnMK'c 
s-hether  the  rate  fixed  by  law  woro  intended  to  ho  a  niinininni 
r  a  maximum  r«t(\  Consi(l(»rations  of  health  and  saf(»ty 
-hieh  eomplieati*  the  (jnestion  of  hours  of  labor  do  not  (Mitor 
ito  the  question  of  rates.  The  regulation  would  be  pur(»ly 
f  an  economic  character.  It  would  be  closely  ana  logons  to 
be  regulation  of  the  price  of  other  connnodities  or  services. 
'he  power  to  regulate  charges  in  general  will  be  discusse<l  in 
iiother  connection ;  the  power  to  regulate  wages  of  labor. 
ven  if  it  can  be  exercised  with  due  regard  for  the  principle  of 
cjuality,  would  midouhtedly  be  resisted  by  a  strong  current 

»«Yet  a  writer  on   hygiene  Hays,  ^s  Wenham    v.    State,    91    N.    W. 

That    the   labor    in    bakehouses   is  421,  58  L.  K.  A.  825. 

_:ry  damaging  to  health  and  short-  ^0  Under  5   Elizabeth,   ch.   4,  jua- 

18  life  is  well  known  to  the  trade. ' '  tiees  of  the  peaee  were  empowered 

-  T.  Arlidge,  Hygiene,  Diseases  nnd  to   fix   the   wages   of   laborers;    this 

lortality    of    Occupations,    liOiidon,  l.:\v  after  long  disuse  was  abrog:it<'cl 

S92.  I\N    "i:^  (ieorge  111,  ch.  40. 

•:"  lx»w  V.  Kees  Fainting  ('onii>aiiy,  "•  Sjm*.  II>. 

1  Neb.  127. 
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of  judicial  opinion;  but  the  question  need  not  be  diseussed  in 
the  absence  of  lejrislation  raising  it. 

S  319.  Payment  of  wages.— Two  classes  of  provisions  re- 
lating to  the  payment  of  wages  may  be  distinguished:  the  one 
recjuiring  payment  at  stated  times  or  intervals,  weekly, 
monthly  or  semi-monthly :  the  other,  requiring  the  payment 
of  w^ages  in  cash. 

The  object  of  the  former  class  of  statutes  is  to  enable  the 
workman  to  pay  casli  for  his  sui)plies  and  to  protect  him  from 
the  disadvantages  of  purchasing  on  credit.  They  apply  either 
to  all  employers,^ ^  or  to  all  corporations  or  business  corpora- 
tions,**- or  to  all  corporations  with  specified  exceptions,^ •"*  or 
to  specified  classes  of  corporations  or  employers,^^  or  to  miners 
and  manufacturers,^''  or  to  coal  mining  companies  only.^* 
Legislation  of  this  kind  seems  to  be  uncommon  in  other  conn-, 
tries.^^ 

Statutes  of  the  second  class,  often  known  as  store  order  or 
truck  acts,  are  directed  against  the  evils  of  the  so-called  truck 
system,  under  which  the  (employing  firm  or  company,  befng 
int (Tested  in  a  store  which  it  desires  its  employees  to  patroni.se, 
l)ays  them  their  wag^s  in  the  form  of  orders  or  checks  good  for 
nu»rchandis<»  u])on  which  the  employer  makes  a  profit.  The 
truck  system  is  old,^^  and  was  dealt  with  by  earlier  English 
statutes  consolidated  in  1831.^^  In  England  an  exception  from 
the  prohibition  of  truck  is  made  in  payment  of  medical  serv- 
ices, fuel,  meals  at  th(»  place  of  employment,  and  benefit  assess- 
ments. The  (lerman  Trade  Code"*'*  forbids  truck  payment  with 
similar  (Exceptions:  it  also  prohibits  payment  in  plac(»s  where 

^i  Oliio,     Imliana;     in     Massachu-  ti.niijy's  fee  and  an  additional  sum 

setts  to  all  cinplovMMs  of  lM  or  more,  by   way  of  penalty  a^jfainst   the  em- 

4- (Jonnecticut,     California,     Kan-  ployor;      (Massachusc^tts,     Arkansas. 

SU8,  New  Hampsliire,  Rhode  Island.  South  Carolina) ;  also  the  legislation 

4"  New  York.  jirohibiting  the  assignment  of  future 

»4  Illinois,  Maine.  wa^es  which  was  sustained  in   Indi- 

*'*  West  Virginia,  Now  .l«>rsev.  :nia     in     International     Text     Rook 

40  Iowa,  Wyominjj.  Company   v.    Weissinger,    65    X.    E. 

47  Somewhat   related   to   tliis  le^ri^-  •"-!• 

l;:tion  are  the  statute*^  rcMjuiriii^  tin*  .    's  it    ^vas    prohibitcMl    in     Ku^Ian<l 

j>aym<'rit   of  the  accrued   waj^es  of  a  lor  cloth  ]uak<TH  in  1464;  in  (Jemiaii 

disciiarjjed    laborer,    at    the    time    of  i  lining  districts  in   1;'5(K). 

his     discliarj^e     without     abatement.  ^•'  1  an<l  L'  William  IV,  ch.  37. 

SJi»<l    j^ivin^    to    the    delayed    lal»orer  ''"Seo.  115. 
who  has  to  sue  for  his  watres  an  at- 
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liquor  is  sold,  a  provision  also  found  in  Enjrland,  but  not  in 
--cVmerican  statutes. 

The  statutes  found  in  many  of  the  American  states  either 
"fforbid  the  employer  to  be  interested  in  a  truck  store,  or  to 
^•ontrol  any  scheme  for  the  furnishing  of  supplies,  tools,  cloth- 
ing, provisions  or  f^roceries  to  his  employees,  or  they  forbid 
^. I  eductions  from  wajres  for  j?oods  furnished,  or  they  prohibit 
'tihe   issue,  in  payment    of    wag^es,    of    any    check,    card    or 
*»ther  paper  not  redeemable  at  its  face  value  in  lawful  money 
^)f   the   United   States.     Acting   contrary   to   the   prohi])ition 
is    punished    by   fine.      Sometimes   the    provisions   also    cover 
<:*oercion  of  the  employee  to  buy  at  a  company  store  ;^  some- 
'^imes  they  are  restricted  to  stores  in  which  the  employer  has 
9\n  interest.-    In  their  application  the  acts  vary  much  the  same 
«is  the  weekly  payment  hnvs;  in  Colorado,  Kansas,  Louisiana, 
^^lissouri.  New  Jersey,  Ohio,   and   West   Virginia   thev   apply 
to    all  ('in[)loyers,   or   thi*  statutes   are    at    l(»ast    capable    oT 
weeeiving   that   constnictioii.      In   Kentucky    the   constitution'* 
f>poacribes   the*   payment  of  wages   in    lawful   mon(\y,   but   tin* 
firovision  is  held  not  to  apply  to  the  issue  of  cheeks  payabl<» 
"in  merchandise  uj)on  th(»  applieation  of  th(»  employee,  provided 
"the  employer  ])ays  at  n^asonable  intervals  so  that  the  employee 
is  not  forced  to  apply  for  advances.^ 

§  320.  Judicial  decisions.— Both  classes  of  statutes  have 
l)een  passed  upon  by  the  courts,  and  have  been  made  the 
subject  of  much  constitutional  argument.  The  Justices  of 
the  Supreme  Court  of  Massachusetts  advised  the  legislature 
that  a  weekly  payment  law  applying  to  all  manufacturers 
would  be  constitutional.'*  In  RIkxIc  Island  and  Arkansas  acts 
regarding  the  time  of  payment  of  wages  were  held  valid  in  so 
far  as  they  applied  to  corporations,  on  the  ground  that  the 
<*ontrol  over  corporate  chai-t(»rs  extended  to  such  requirement,'* 
^'hile  in  California  it  was  held  unconstitutional  to  single  out 
^corporations  for  that  purpose."      In  Illinois  an  act  requiring 

»  Indiana,    Iowa,    Kansas,    Tcnno-  «'  State  v.   Brown,  etc.,   Mfg.   Co., 

«ee.  1«  R.  J.  16,  17  L.  R.  A.  8.56;  Leep 

2  Louisiana,  Ohio,  Kansas.  v.  St.  Louis,  etc.,  R.  Co.,  58  Ark.  407. 

3  Sec.  244.  So,  also,  a   truck  act   in    Maryland, 
*  Avent-Beattjrville  Coal  Company  Shaffer  v.  Union  Mining  Co.,  55  Md. 

\.  Commonwealth,  16  Ky.  Law  Rep.  74. 

414,  28  S.  W.  502.  7  .Johnson     v.     (4oodyear     Mining 

»163  Mass.  589.  C^cmpany,  127  Cal.  4,  59  Pac.  304. 
20 
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weekly  payment  of  \vajj:es  by  every  maiiufaeturing.  mining, 
<illaI•l•yiIl»^^  lumbering,  mercantile,  street,  electric  and  elevated 
railway,  steamboat,  telegraph,  telephone  and  municipal  cor- 
poration, and  every  incorporated  ex[)ress  company  and  watei 
company,  was  declared  unconstitutional,  as  being  an  arbitrarj 
discrimination  between  these  and  other  corporations.**  Like- 
wise in  chief  reliance  upon  the  element  of  unlawfid  diserim 
ination  the  Supreme  Court  of  Illinois  had  set  aside  a  ston 
order  act  applying  to  all  mines  and  manufactories,^  while  ii 
Indiana  an  act  applying  to  the  same  employments  was  upheld 
mainly  upon  the  ground  that  it  was  within  the  power  of  tht 
legislaturt*  to  protect  the  lawful  medium  of  payment.'"  Ii 
Pennsylvania  and  West  Virginia,  statutes  forbidding  miners 
and  maimfacturers  of  coal  or  iron  or  steel  and  other  minerals 
and  any  other  kind  of  manufacturers,  to  pay  wages  in  orderj 
not  redeemable  for  face  value  in  lawful  money,  were  declarer 
unconstitutional.^^  Another  act  of  West  Virginia  forbidding 
persons  and  corporations  engaged  in  mining  and  manufactur 
ing,  and  interested  in  selling  merchandise  and  supplies,  fron 
selling  to  their  employees  at  a  greater  percentage  of  profi 
than  to  others  not  employed  by  them,  was  likewise  declarer 
v()id.^2  3|i|^  in  the  same  state  in  1892  a  store  order  act  whicl 
applied  to  all  ])ersons  engaged  in  trade  and  business  was  up 
held,  the  objeeticmable  discriminating  feature  having  beei 
eliminated  from  this  aetJ-^  In  Missouri  a  statute  forbiddinj 
e<)r])()rations,  persons  or  Hrnis  engaged  in  manufacturing  o 
mining  to  issue  for  the  paymc^nt  of  wagi»s  any  order,  etc 
payable 'otherwise  than  in  lawful  money,  unless  the  sam 
should  be  negotia])l(»  and  redeemable  at  face  value  and  withou 
discount  in  cash  or  in  goods,  wares,  merchandise  and  sup 
plies,  and  recjuiring  the  redemption  of  such  order,  etc.,  at  th 
option  of  the  holder  in  cash,  was  first  upheld  by  one  divisioi 
of  the  SupreuK*  Court,  ])ut  on  being  transferred  to  the  cour 
in  banc  was  there  declared  to  be  unconstitutional  and   void 


^^BraeeviUo  Coal  Company  v.  Peo-      Pa.   St.   431,    1886;    State   v.   Goo^ 

],lo.  1-17  111.  m,  1H9.3.  will,  33  W.  Va.  179,  1889. 

!•  Froror    v.    People,    141    111.  171,          i -5  State  v.  Fire  Creek,  etc.,  Co.,  3,' 

1s9l».  W.   Va.   188,   1889. 

i"TTancoek    v.    Yaden,     121  In<l.          n  Peel   Splint    Coal    Co.   v.   State 

:;(j(i,   ls(Mi.  3(1  W.  V«.  802,  1892. 

11  Oo'lcharles     v.     Wiji^eman,  113 
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as  arbitrary  and  pjirtial  logislatjonJ^  A  new  aet  was  tluMv- 
upon  passed  in  1895  applying  to  all  persons,  firms  and  corpo- 
rations, and  this  later  act  does  not  appear  to  have  been  passed 
upon.  A  weekly  payment  act  without  discriminatinjo:  features 
was,  however,  held  unconstitutional  in  Indiana  J  ^*  The  Jus- 
tices of  the  Supreme  Court  of  Colorado  intimated  to  the  legis- 
lature that  a  truck  act  applying  to  all  employees  would  be 
constitutional,^  *  and  such  an  act  was  held  constitutional  in  Ten- 
nessee,^^ the  decision  being  affirmed  by  the  Supreme  Court 
of  the  United  States.^  ^  In  Kansas  a  store  order  act  was  held 
unconstitutional  which  was  restricted  to  corporations  and 
to  trusts  employing  ten  or  more  persons  J" 

§  321.  Constitutional  principle.— It  appears  from  these  de- 
cisions that  the  store  order  or  weekly  payment  acts  w^hich 
have  been  declared  unconstitutional  (excepting  only  the  In- 
diana weekly  payment  act)  have  been  marked  by  some  fea- 
ture of  discriifination.  It  is  true  that  the  courts  of  Penn- 
sylvania, Illinois  a^d  Kansas  have  been  emphatic  in  their 
denunciation  of  the  general  principle  of  this  legislation.^** 
The  Supreme  Court  of  Pennsylvania  speaks  of  an  insulting 
attempt  to  put  the  laborer  under  legislative  tutelage;  the 
Illinois  court  dwells  on  the  possible  detriment  of  such  meas- 
ures to  the  workmen— a  consideration  manifestly  inconclu- 
sive, for  there  is  hardly  any  police  legislation,  w^hich  will 
operate  beneficially  under  all  circumstances,  and  the  question 
of  wisdom  or  unwisdom  must,  within  the  limits  of  reasonable- 
ness, be  matter  of  legislative  determination ;  the  Kansas 
court  says  that  the  laborer  by  such  legislation  is  in  respect 

Instate  V.  Loomis,   115   Mo.   307,  the  wisdom  of  the  particular  method 

1S93.  of  reliof  a  question  for  the  legisla- 

> 5  Republic    Iron    &    Steel    Co.    v.  ture? 

State,   66   N.   E.    1005.      The   court,  i«  Re  Scrip.  Bill,  l»3  Colorado,  504: 

however,  says:     '*We  do  not  assert  »"  Harbison  v.  Knoxville  Iron  Co., 

that    the    Legislature    is    powerless  103  Tcnii.  421,  56  L.  R.  A.  316. 

Xo   regulate   the   payment    of   wytiges  i^  KnoxWlle  Iron  Co.  v.  Harbison, 

when    the    same    are    paid    at     un-  183  IT.  8.  13. 

reasonable  periods,  or  tliat  :i  com-  instate  v.  Haun,  61  Kan.  146,  47 
munity  composed  largely  of  work-  L.  R.  A.  369,  1899. 
ingmen  may  not  be  injuriously  af-  '■^^^  See  e8])ecially  remarks  i^  Vogel 
fccte<l  by  unduly  delayed  payinents,  v.  Pekoe,  157  111.  339,  that  the  ele- 
for  these  questions  are  not  before  ment  of  discrimination  is  not  con- 
ns.' f)o(»s  not  this  concede  the  prin-  trolling. 
cipU   of  the  legislation?  and  is  not 
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to  freedom  of  eontract  clas«e(i  with  the  idiot,  the  lunatic  and 
the  felon  in  the  penitentiary,  and  asks  what  right  the  lejjis- 
lature  has  to  assume  that  one  elass  has  the  need  of  protection 
against  another.     These  courts,  therefore,  hold  that  the  stat- 
ute destroys  the  constitutional  liberty  of  the  individual.    As 
an  ideal  theory  of  government  this  view  may  commend  itself 
to  some  minds,  hut   as  a   matter  of  constitutional   law  it  is 
difficult  to  see  the  difference  in  principle  between  truck  ami 
usury  legislation.    If  we  do  recognise  the  legitimacy  of  the  ex- 
ercise  of  the  police  i)Ower  for  the  prevention  of  oppression, 
this  legislation,  especially  store  order  acts,  sanctioned  by  the 
practice   of  most   civilised   countries,   is  within   the   province 
of  governmental  power.    There  is  undoubtedly  an  interference 
with  the  liberty  of  contract,  but  the  question  is  whether  such 
interference   does  not   serve   a   reasonable   object;   to  set  up 
liberty  of  contract  as  an  absolute  right  is  to  deny  the  police 
power "aTimist  altogether.     Th(>  prompt  paynjent  of  wagt^s  m 
lawful  money  is  a  r(visona])l(»  incident  trt  the  contract  of  em- 
ployment; if  then  the  legislature  believes  that  employees  arf 
apt   to   lose   this  beni»fit  by  conditions  of  employment  which 
are  imposed  u[)on  them,  and  which  they  accept  without  choice, 
it  may  make  this  reasonable  incident  necessary  and  conclu- 
sive and  enforce  compliance  with  it.     The  legislature  thereby 
does   not    force    an     unsought-for    contractual    relation   upon 
unwilling    ])arties,    but   carries   out   the    obligation     which   it 
believes  to   be  expn^ssive  of  the   true  spirit  of  the  contract 
into  which  the  parti(»s  have  entered   voluntarily.     Legislation 
of  this  character,  if  general  and  not  arbitrarily  discriminating, 
should,    ther(»fore,    be    regardc^d    as    constitutional.    'There  i?* 
no  reason  to  assuuK*  that  the  decision  of  the  Federal  Supremt" 
Court  in  the  matter  of  truck  legislation  will  not  be  followetl 
if  a   weekly   payment   act   should   come   before   that  tribunal - 
so  that  the  Fourteenth  Amendment  will  present  no  obst^cK* 
to  legislation  of  this  characti^r. 

S  322.  Imposed  conditions  and  penalties.— The  statutes  o<^ 
several  states-'  inak(*  it  unlawful  for  an  employer  to  exempt 
himself  by  special  contract  with  an  em])loyee  from  any  liahil- 
ity  he  may  be  under  to  such  eni])loyee  for  injuries  suifereil 
by  him  in  his  eihploynient.  resulting  from  the  employer's  owU 

21  Georgia,     Massachusetts.      Mouiana.  Wy<imiii^. 
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K  ie{yrligence  or  from  the  negligence  of  other  persons,  in  his  eni- 
^>loy,  or  to  require  from  an  employee  such  a^  contract  or 
.^^greement  as  condition  of  employment  or  otherwise.  Colo- 
m-ador-  Montana^**  and  Wyoming^'^  embody  this  principle  in 
^heir  constitutions.  Where  no  penalty  is  imposed  for  makiiiir 
<r>r  requiring  such  contract,  th(^  provision  se^ms  to  a(hl  nothintr 
"^o  what  would  be  lawful  without  it;  for  the  courts  will  treat 
s=such  an  agreement  as  coYitrary  to  public  policy  and  void.^'^ 
The  contract  being  unlawful  a  prohibition  against  making  it, 
^r^nforeed  by  penalties,  affords  an  additional  protection  to 
t:he  employee,  and  thus  may  be  looked  upon  as  a  legitimate 
X^olice  measure. 

§  323. ,  Penalty   for   leaving   without    notice.— Agreements 

V)etween  employer  and  employee,  by  which  the  former  under- 

"•^kes  to  protect  himself,  by  a  stipulati<m  of  penalties,  from 

injury  he  nmy  suffer  by  the  act  of  the   latter,   stand   on   a 

^lifferent  footing.     They   jire   not  unlawful   at  common    law, 

«ind  it  has  been  held  that  a  railroad  <»ompany  may  stipulate^ 

Jror  a   penalty  of  $ir).00  to  be   incurred   hy  a   conductor  for 

A'iolation  of  a  rub*  ajj:ainst  reccMving  fares  from  passenger;^.^'* 

n^he   (picstion   is,   are   thes(»   a^n*ements   beyond   the   reach   of 

^he  police  power  as  essential  to  the  constitutional  liberty  of 

<*ontract  *     The  most  conunon  stipulation  of  this  kind  seems 

"to  be  that  by  which  the  employee  is  required  to  give  notice 

^f  his  intention  to  leave  un<l(M'  penalty  of  the  forfeiture  of 

A  stated  amount  of  his  wages.     Stipulations  of  this  kind  are 

forbidden  in  Connecticut,  and  it  is  provided  in  Massachusetts, 

Hhode  Island,  New  Jersey  and   Pennsylvania  that  in  case  of 

2-*uch  a  stipulati<m  the  employer  shall  be  subject  to  a  penalty 

of  a   corresponding   amount    if   he   discharges   the   employee 

^thout  giving  him  like  notice,  unless^"  such  discharge  is  jus- 

"trified  by  a  general  suspension  of  work  on  the  part  of  other 

<'mployees.     Tt  has  been  hc^ld  in  Connecticut  that  this  prohi- 

'^ition  does  not  apply  where  the  agreement  is  mutual,^^  and 

^Ao  (piestion  is  left  open  whether  the  prohibition  of  mutual 

^siArt.  15,  §15.  -'"Birdsall  v.  Twenty-third  Rt.  R. 

=*^  Art.  15,  §16.  Co.,  8  Daly   (N.  Y.)  419. 

^■^  Art.  19,  §  1..  -'  New  Jersey  and  Pennsylvania. 

^*5liake    Shore,    etc.,    R.     Co.    v.  -'«  Pieroe  v.   Whittlesey,   58   Conn. 

^JC*^-»nKW,  44  Ohio  St.  471.     0  A.  a^id  104. 
*•-•-     <'yi'l.  of  Law,  1st  edition,  p.  913. 
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stipulations  of  that  kind  would  be  constitutional.  This  ques- 
tion does  not  arise  under  the  statutes  of  the  other  states 
mentioned,  for  they,  on  the  contrary,  insist  on  the  mutuality 
of  the  stipulation.  In  doing  so  they  undoubtedly  interfere 
with  the  liberty  of  contract,  for  they  add  a  stipulation  which 
the  parties  have  not  made,  and  thereby  in  effect  prohibit  or 
annul  one-sided  stipulations.  Such  legislation,  however,  is 
justifiable  on  the  principle  above  explained  that  for  the  pre- 
vention of  oppression  the  obligations  of  a  contract  may  be 
defined  by  absolute  an(T  unyielding  statutory  provision. 

S  324.  Fines  for  imperfect  work.— A  law  of  Massachusetts^^ 
provided:  *'\o  employer  shall  impose  a  fine  upon  or  with- 
hold the  wages,  or  any  part  of  the  wages,  of  an  employee 
engaged  in  weaving,  for  imperfections  that  may  arise  dur- 
ing the  process  of  weaving;''  violation  punishable  by  fine. 
The  act  was  declared  unconstitutional,^^'  on  the  ground  that 
it  compelled  payment  under  a  contract  of  the  price  for  good 
work  where  only  inferior  work  is  done,  and  was,  therefore, 
an  interference  with  the  constitutional  right  to  make  reason- 
able and  proper  contracts.  Justice  Holmes  dissented  on  the 
ground  that  if  operatives  were  often  cheated  out  of  a  part 
of  their  wages  under  a  false  pretense  of  imperfections  of  the 
work,  the  legislature  had  power  to  deprive  employers  of  an 
honest  tool  liable  to  be  used  for  a  dishonest  purpose,  and 
leave  them  to  an  action  for  damages.  Perhaps  the  safest 
irround  upon  which  to  uphold  the  (l(»cision  is,  that  the  act  com- 
pelled, under  a  penalty,  the  employ (»r  to  perform  his  part 
of  the  contrnet  when  the  employee  had  not  performed  his. 
A's  refusjil  to  perform  a  contract  with  H  cannot  be  deelare<l 
wrongful  without  referenet*  to  the  question  whether  B  is 
entitled  to  performance,  and  that  is  a  judicial  question  which 
tin*  legislature  may  not  prejudge.  It  would  have  been  dilTer- 
cnt  if  the  eff'<M't  of  the  statute  had  been  merely  to  prohibit 
the  fining  of  the  employee,  and  the*  pn^vailing  opinion  inti- 
mates that  in  thnt  ejise  the  stMtut(»  would  have  been  con- 
stitutional: for  in  iniposinir  a  line  the  employer  assumes  to 
act  as  a  judge  wIkm'c  In*  is  a  party.  In  consequence  of  the 
decision  in  Commomvealth  v.  Perry  the  law  was  changed  so 
as  to  provide  that  impt^rfections  in  work  must  be  exhibited 

■-'■»  L:i\vs  1891,  eh.  125.  "•>  romnionwcalth     v.     Perry,     155 

Mass.  117. 


t    325  .COERCION  BY  EMPLOYER.  311 

i-Tid  pointed  out  to  the  weaver,  and  the  amount  of  fines  be 
i.  greed  upon  by  him  and  the  employer ;  the  fine  is  under  these 
conditions  no  longer  a  fine  and  the  provision  seems  unob- 
^ctionable.3* 

§  325.  Ooercion  to  influence  or  prevent  the  exercise  of  po- 
mtical  rights.— The  law  of  Massachusetts'*^  punishes  by  impris- 
onment any  one  who  by  threateninj?  to  discharge  a  person  from 
^is  employment  or  to  reduce  his  wajres,  or  by  promising  to 
rive  him  employment  at  higher  wa^es,  attempts  to  influence  a 
^oter  to  give  or  to  withhold  his  vote  at  an  election,  or  any  one 
vho  "because  of  the  giving  or  withholding  of  a  vote  at  an  elec- 
ion  discharges  a  person  from  his  employment  or  reduces  his 
^^ages."  Provisions  having  the  same  object  in  view  exist  in  a 
iiajority  of  states,-'^'*  but  some  statutes  are  more  specific;  so 
•^eiiv  Jersey  requires,  in  order  to  make  the  act  illegal, 
luress,  constraint,  or  improper  influence,  or  fraudulent  or 
niproper  devices,  contrivances,  or  schemes.  New  York,  Mon- 
:ana,  Utah,  Tennessee,  California,  Missouri,  Connecticut, 
South  Dakota  and  some  other  states  forbid  the  use  of  pay 
envelopes  with  political  devices  containing  threats,  express 
>r  implied,  and  also  forbid,  within  ninety  days  of  a  general 
L^lection,  the  exhibition,  in  an  industrial  establishment,  of 
!iand  bills  or  placards  containing  any  threat,  notice  or  infor- 
mation of  the  character  prohibited  in  the  Massachusetts 
statute.3^ 

The  constitutionality  of  these  statutes  does  not  appear  to 
have  been  passed  upon  by  a  court  of  last  resort.  The  free  ex- 
ercise of  the  electoral  franchise  is  undoubtedly  of  supreme 
pfditieal  interest,  and  may  be  [)rotect(Hl  by  proper  restraints. 
At  the  same  time,  principles  of  ecpuil  value  protect  the  liberty 
►f  the  employer  from  inii)airment  in  certain  directions.  Thus 
the  employer  cannot  be  forbidden  to  discharge  employees  not 
under  time  contracts,  and  his  liberty  in  that  respect  is  not 
consistent  with  an  inqniry  into  motives.  Moreover,  the  em- 
ployer must  have  the  privilege  of  a  citizen  to  make  his  po- 
litical opinions  known  and  to  work  for  their  success.  But 
this  does  not  imply  unrestricted  liberty  as  to  conditions  and 
-neans.     While  he  is  owner  of  his  establishment,  his  property 

^•»Rev.   I^ws,  ch.    106,   Sec.   64.  "•••^  Rep.  Indust.  romm.  V,  90. 

'2Rev.  Laws,  ch.  11.  §  414.  -^  See  X.   V.   IV-.-.l  (\»fle,  §  41s. 
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it  is  affected  witli  the  interest  of  his  employees,  and  it  should 
within  the  power  of  the  law  to  protect  employees  from 
1  offensive  use  of  the  common  workshop,  or  of  the  employer's 
osition  during  actual  employment,  for  the  purpose  of  political 
)ropaganda  and  agitation.     The  provisions  of  the  New  York 
law  should  be  justified  on  this  ground.     And  while  the  right 
to  discharge  cannot  be  taken  away,  a  threat  of  discharge  may 
he  looked  upon  in  a  different  light,  since  in  most  cases  it  is 
clearly  distinguishable  as  an  act  of  intimidation,  or  at  least 
of  interference,   and,  where   so   distinguishable,   it   is   by  no 
means   necessary   to   the   right   of  discharge.     The   practical 
effect  of  the  law  would  be  a  prohibition  of  offensive  methods 
of  electioneering  by   an  abuse  of  the   relation   between  em- 
ployer and  employee,  and  such  prohibition  should  be  within 
the  legislative  power. 

§  326.    Ooercion  against  membership  in  trade  nnioiifl.— The 

labor  law  of  Massachusetts  provides'*^  that  **no  person  shall 
himself  or  by  his  agent  coerce  or  compel  a  person  into  a  writ- 
\on  or  verbal  agreement  not  to  join  or  become  a  member  of 
a  labor  organisation,  as  a  condition  of  his  securing  emplo^'- 
iiient  or  continuing  in  the  employment  of  such  person."  Similar 
provisions  are  found  in  New  York,  New  Jersey,  Penn- 
sylvania, Ohio,  Indiana,  Illinois,  Mis,souri,  Wisconsin,  Minne- 
sota, Colorado  and  California.  The  acts  of  Missouri,  Illinois 
and  Wisconsin  have  Ixm'h  declared  unconstitutional.^^  In 
these  decisions  the  law  is  tn^ated  as  punishing  the  employer 
for  discharging^:  his  cniy)loyee,  and  if  this  is  its  necessary 
meaning,  it  cannot  be  upheld,  for  the  law  cannot  force  upon 
the  (Muploycr  the  continuance  of  a  relation  freely  terminable 
according  to  its  terms,  with  an  undesirable  employee,  who 
would  himself  be  free  to  end  it  at  any  time.  But  again  it 
must  l)e  asked,  whether  the  law  may  not  respect  the  right  to 
discharg(\  and  yet  protcM^t  the  la])orer\s  right  of  association 
from  interfen»nce  on  tlie  part  of  the  employer.  Although- 
niemlx^rship  in  a  union  has  a  strong  influence  upon  the  rela— 
tion  of  the  emj)loy(M'  to  his  employer,  it  is  not  part  and  parcel 
of  it,  and  the  attempt  to  break  up  labor  unions  may  there- 

--Laws    1M94,    eh.    r)OS,    8or.     3;  18S     111.      176,     58     N.     E.     1007; 

KV'\.  L:nvs,  cli.  l'>«").  ;J   IJ.  State   v.   Kreutzherg,   114    Wis.   .530, 

•"••St.Mtc  V.  .lulnw.   \:\)  Mo.  Iti.'?.  'JO  i.i)   N.  W.   10*)S. 
L.    R.    A.    J.')';    CilN'spir    v.    IVoplf. 
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fore  be  treated  as  unlawful  interference,  if  the  means  use<l 
for  that  purpose  do  not  constitute  the  exercise  of  a  recognised 
right.  A  threat  of  discharge  intended  as  intimidation  may 
or  may  not  be  justifiable  according  to  the  o])ject  sought  to 
be  accomplished;  it  cannot  be  said  to  stand  on  the  same  foot- 
ing as  the  discharge  itself.  While  the  employer  cannot  l)e 
forbidden  to  protect  himself  against  a  hostile  union,  an  at- 
tempt on  his  part  to  coerce  the  laborer  to  keep  away  or  with- 
draw from  **any  union/'  if  understood  as  meaning  **any 
union  whatsoever/'  may  be  treated  as  exceeding  tlie  measure 
of  legitimate  self-defence.  Gross  forms  of  intimidation  may 
of  course  be  absolutely  forbidden.  It  would  seem  then  to  fol- 
low that  the  statutes  in  question  are  capable  of  an  interpre- 
tation under  which  they -may  be  sustained,  without  infringing 
upon  constitutional  rights,  saving  to  the  (employer  all  propter 
power  of  defending  his  own  interests,  and  the  right  to  select 
his  employees,  but  preventing  him  from  using  his  position 
to  attack  and  supi)res8  rights  of  laborers  which  the  law  deems 
essential  to  their  welfare  and  advancement.  The  sound  prin- 
ciple of  the  distinction  is  not  destroyed  by  the  diflfieulty  of 
its  application,  which  is  perhaps  not  greater  than  the  diffi- 
culty of  distinguishing  between  lawful  persuasion  and  un- 
lawful intimidation. 

As  long  as  laborers  enjoy  the  right  to  combine  for  the  pur- 
pose of  practically  coercing  employers  to  accede  to  their  de- 
mands, the  latter  cannot  be  constitutionally  forbidden  to  pro- 
tect themselves  against  the  pressure  of  such  demands  by 
counter-combinations  of  their  own.  The  Supreme  Court  of 
New  York  has  thus  recognised  the  right  of  manufacturers  to 
lock  out  all  operatives  connected  with  an  association  of  em- 
ployees, because  of  demands  of  such  association  which  it 
considered  unjust,  notwithstanding  the  existence  of  a  statute 
for  the  protection  of  labor  unions  against  coercion  or  intimi- 
dation of  their  members,  which  statute,  it  is  true,  is  not  re- 
ferred to  by  the  court;'*"  ajid  it  has  ])een  held  in  Pennsylvania 
that  a  combination  of  employers  to  resist  an  advance  in  wages 
determined  upon  by  an  association  of  employees,  by  refusing 
to  sell  to  any  person  who  concedes  such  advance,  is  not  an 
unlawful  conspiracy,  since  the  passage  of  the  Pennsylvania 
statute  making  it   lawful    \'ov  t^mployci's   to  combine   to   raise 

*7  Sinsheimor    v.    ("nited    (larnuMit    Workrrs,  77  Hun  215. 
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wages  and  to  persuade  by  all  lawful  meaus  others  from  work- 
iug  for  a  less  sum.^^ 

§  327.    Blacklisting  and  clearance  cards.— The  practice  of 
blacklisting,  i.  e.  marking  a  discharged  employee  as  unfit  to 
be  given  employment  elsewhere,   is  made  punishable  by  the 
statutes  of  a  number  of  states,^^  either  as  the  individual  act 
of  a  person  or  corporation,  or  in  the  aggravated  form  of  a 
concerted  system  of  a  number  of  employers.       The    consti- 
tutionality of  these  provisions  has  not  been  drawn  in  question. 
In  New  York  a  civil  action  for  conspiracy  was  niaintaiDed 
for  an  agreement  not  to  employ  one  not  a  member  of  a  certain 
organisation.^^     A  blacklisting  coml)ination  has  some  of  the 
elements  of  the  boycott,  while  the  ipdividual  act  may  consti- 
tute unlawful  interference.    A  notice  sent  by  one  employer  to 
another  regarding  the   cause    of    an    employee's    discharge, 
esi)ecially  if  in  response  to  an  inquiry,  may,  however,  be  free 
from  the  objection  of  either  oppression  or  interference,  and 
in  that  cas(»  must,   if  truthful,   b(j  beyond  the  police  power. 
It  is,  therefore,  i)rovided  in  most  of  these  statutes  that  the 
provision   is  not  to  be  construed  as  prohibiting  any  person 
from  giving  in  writing  to  any  other  person  to  whom  the  (h^- 
charged  person  has  H[)plied  for  employment,  a  truthful  state- 
jiient  of  the  n^asons  for  such  discharge,  if  thereunto  requested', 
and    the    word   "blacklist"    (especially   where    prohibited   K^ 
constitutional  provision,  as  in  Montana  and  Utah)  should  ^'* 
interpreted    as    not    covering    legitimate    information    corre- 
sponding to  a  privileged  communication  in  the  law  of  libel.^^ 
Tlie  statute  of  ^Missouri  forbids  especially  the  use  of  fictitious 
names,  or  marks  or  signs  for  blacklisting  purposes,  and  the 
German  Trade  Code^-  prohibits  only  the  marking  of  certifi- 
cates so  as  to  designate  the  employee  in  a  manner  conceal^^^ 
from  him. 

The   statutes   of   some   states*-^    also    provide    that   the   di^*' 

-•«Coto    V.    Murphy,    159    Pa.    St.  upon  a  point  not  touching  the  agi*^" 

420.  ment;    Bradley   v.    Pierson.   24  A*^* 

30  Report  of  Indus.  Comm.  V,  141.  65,  148  Pa.  St.  502. 

40  Curran  v.  Galen,  152  N.  Y.  33,  4i  So  held  in  State  v.  Justus,  ^'"^ 

.S7  L.  R.   A.   802.    A  case  involvin^j  Minn.  279,  88  N.  W.  759. 

nn   agreement    not    to   employ   labor-  '-(Torman  Trade  Code,  §  113. 

ers  on  strike  came  before  the  courts  » '•  Florida.        <'J<'orj;ia,        Indian^*-' 

of    Pennsylvania    but    >vaf?    decided  Montaua,  Colorado,  Kansas. 
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charged  employee  must  upon  his  request  be  furnished  with 
a  statement  of  the  reason  of  his  discharge.  It  is  not  easy  to 
see  what  reasonable  objection  there  can  be  to  such  a  require- 
ment, yet  it  has  been  held  unconstitutional  in  Georgia  on  the 
ground  that  the  public  has  no  interest  in  a  correspondence 
between  discharged  employees  and  their  late  employers  de- 
signed for  private  information,  and  that  such  requirement 
violates  the  liberty  of  silence  which  is  correlative  to  the 
liberty  of  speech  secured  by  the  constitution.  It  should  bc^ 
said  that  the  excessive  fine  of  $5,000  imposed  by  the  statute 
of  Georgia  made  it  an  unreasonable  exercise  of  the  police 
power.^^  A  provision  such  as  existed  under  a  former  English 
law**^  to  the  effect  that  no  one  should  be  allowed  to  employ 
a  servant  who  could  not  produce  a  clearance  card  from  a 
former  master  would  be  inconsistent  with  the  constitutional 
right  of  liberty. 

§328.  Employment  brokerage.— Employment  agencies  or 
intelligence  offices  are  regulated  by  statute  in  a  number  of 
states,*®  The  person  engaged  in  the  business  is  required  to 
take  out  a  license  and  often  also  to  give  a  bond;  he  must 
keep  a  register  of  his  transactions,  and  he  is  forbidden  to 
take  pay  where  no  employment  is  procured;  in  New  Jersey 
municipalities  are  also  authorised  to  fix  the  rates  to  be  charged. 
In  Illinois  the  constitutionality  of  this  legislation  has  been 
sustained;*^  the  purpose  of  preventing  fraud  is  a  sufiScient 
justification  for  the  exercise  of  the  police  power;  the  fixinj? 
of  rates  of  commissions  can  perhaps  be  upheld  only  if  the 
charges  forbidden  are  plainly  extortionate. 

North  Carolina,  South  Carolina  and  Georgia  have  also 
enacted  statutes  exacting  license  fees  from  emigrant  agents 
who  are  defined  in  the  statutes  as  persons  engaged  in  hiring 
iaborers  in  the  state  to  be  employed  beyond  its  limits.  The 
earlier  act  of  North  Carolina  was  declared  unconstitutional 
On  the  ground  that  as  a  tax  law  it  was  not  uniform  in  opera- 
tion, and  that  as  a  police  measure  it  was  invalid  on  account 

♦*  Wallace  v.  GFeorgia,  etc,  B.  Co.,  *«  Maine,     Massachusetts,     Bhode 

^4  Ga,  732.  Island,     New    York,     New    Jersey, 

*»5    Elizabeth,   ch.    4.     The   Ger-  Pennsylvania,  Ohio,  Wisconsin,  Miu- 

ttian    Trade    Code    makes    provision  nesota,      Missouri,      Colorado      and 

^or  clearance  books  (Arbeitsbnpr»her)  Louisiana. 

Vint    prohibits    employnni  r    uiili'v'  ^7  price  v.  People,  193  111.  114,  61 

»uch  only  in  ca^^c  of  miners  C§  !•*").  N.  E.  844, 
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of  the  unreasonableness  of  llie  license  fee,  there  being  no 
regulation  or  supervision  involving  any  expense,  and  the  busi- 
ness not  being  so  harmful  that  it  could  be  prohibited  alto- 
gether.^** The  statutes  of  South  Carolina  and  Georgia  and  the 
later  act  of  North  Carolina  were  held  to  be  constitutional.*^ 
The  validity  of  the  Georgia  act  was  also  contested  on  the 
ground  that  it  was  contrary  to  rights  secured  by  the  federal 
constitution.  The  Supreme  Court  of  the  United  States  held 
that  the  question  whether  the  license  fee  was  prohibitive 
was  not  properly  before  it,  and  considered  the  act  as  a 
measure  of  taxation.  It  held  that  the  act  did  not  restrain  the 
individual  laborer's  liberty  of  movement,  that  the  business 
was  a  proper  subject  of  regulation,  and  that  since  the  busi- 
ness was  confined  to  the  hiring  of  laborers  for  employment 
outside  of  the  state,  the  regulation  could  be  equally  confined 
without  unlawful  discrimination.  It  also  held  that  labor  con- 
tracts were  not  subjects  of  interstate  traffic,  therefore  the 
emigrant  agent  was  not  engaged  in  interstate  commerce,  and 
the  tax  not  a  burden  on  such  commerce.^** 

§  329.    Federal  legislation  for  the  protection  of  labor.— The 

l)ower  of  Congress  to  enact  protective  labor  legislation  is 
limited  under  the  constitution  to  measures  incidental  to  the 
exercise  of  admiralty  jurisdiction,  to  the  regulation  of  inter- 
state and  foreign  commerce,  to  the  power  of  territorial  sov- 
ereignty, and  to  the  prohibition  of  slavery. 

In  execution  of  these  powers  Congress  has  enacted  laws 
forbidding  i)eonage,*  and  the  coolie  trader  laws  regulating  the 
employment  of  seamen,**  and  laws  excluding  foreign  laborers.* 

The  legislation  for  the  exclusion  of  foreign  labor  rests  upon 
the  sovereign  power  of  the  national  government  to  deal  with 
foreign  affairs  and  foreign  commerce,  and  its  validity  is, 
therefore,  be^^ond  question,  quite  irrespective  of  any  limita- 
tions upon  the  police  power.  '*  Given  in  Congress  tin?  abso- 
lute power  to  exclude  aliens,  it  may  exclude  some  and  admit 

48  State  V.  Moore.  11. S  X.  C.  697.  i  U.  S.  Rev.  St.  1990,  5526.  5527. 

4»Shepperd     v.     Siimpter    County  -  U.    8.    Rev.    St.    2158,    2161,   act 

Commissioners,  59  Ga.  535;  State  v.  iMarch  3,  1875,  1  Suppl.  p.  86. 
Napier,   63   S.   C.   60,   41    S.   E.   13;  ^^  Title  53  U.  S.  Rev.  St. 

State  V.  Hunt,  129  N.  C.  686,  40  S.  -»  Contract    Labor    Act.     February 

K.  216.  26,   1885;   Chinese  Exclusion  Act  of 

r'rt  Williams    v.    Fears,    179    U.    S.  May  5,   1892. 
270. 
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others,  aud  the  reasons  for  its  (liscriminatioii  are  not  open 
to  challenge  in  the  courts/'^ 

The  legislation  regarding  seamen,  however,  affects  American 
citizens  and  is  an  exercise  of  the  federal  police  power.  The 
contract  of  employment  as  a  sailor  is  subject  to  various  re- 
strictions, partly  for  the  restraint  of  sailors,**  partly  for  the 
restraint  of  the  master*  and  others  dealing  with  the  sailor. 
Provisions  of  the  latter  character  are:  prescribing  under 
penalty  the  form  of  agreements  or-  shipping  articles  and  their 
execution  before  a  shipping  commissioner;"  requiring  th<^ 
payment  of  wages  within  two  days  from  discharge,^  and,  if 
in  the  United  States,  in  the  presence  of  a  commissioner,^  and 
prohibiting  the  payment  of  advance  wages,  and  the  payment 
of  any  remuneration  for  shipment  to  any  but  an  authorised 
oflficer.^*^  While  the  law  dor^s  not  undertake  to  fix  rates  of 
compensation,  or  hours  of  labor,  and  in  general  rather  pre- 
scribes what  points  the  shipping  articles  must  provide  for 
than  in  what  manner  they  must  be  settled,  yet  there  is 
undoubtedly  such  an  interference  with  the  liberty  of  contract 
as  has  been  condemned  ])y  some  state  courts  as  unconstitu- 
tional. As  the  Supreme  Court  of  the  United  States  has 
declared  sailors  to  be  a  dependent  class  not  enjoying  thcv 
fubiess  of  civil  status  in  their  relations  to  the  master,^'  the 
argument  of  the  liberty  of  contract  would  have  no  force  as 
against  the  needs  of  protection  as  understood  by  the  legisla- 
ture; but  apart  from  this  consideration,  none  of  the  provi- 
sions mentioned  impairs  the  liberty  of  contract  beyond  the 
legitimate  exercise  of  the  police  power  for  the  prevention 
of  fraud  or  oppression.  The  argument  of  ecpiality,  so  strongly 
relied  upon  by  the  state  courts  in  dealing  with  the  labor  laws, 
which  cover  only  special  classes  of  labor,  is  hardly  available 
against  congressional  legislation  regarding  seamen,  since 
Congress  deals  with  no  other  class  of  laborers. 

cLees  v.  United  States,  150  U.  8.  »  See.  4529. 

476.  »•  Sec.  4.^49. 

•  Mainly  U.  S.  Rev.  St.  Sec  4.j9H,  >»  Act.  Dec  21,  1898;  Patterson  v. 

'^^SS,  to  be  treated  of  further  on.  The  Kudora,  190  V.  S.  169. 

-  United  States  Rev.  St.  Sec.  4511,  "  Robertson   v.   Baldwin,    165   U. 

'^SlS.  S.  275. 


CHAPTER  XIV. 

COMBINATIONS  OF  LAB0BEB8. 

§330.  Combinations  under  the  English  law.^— Combina- 
tions of  workmen  for  an  advance  of  wages,  besides  beinu 
contrary  to  the  early  statutes  of  laborers  passed  in  the  time 
of  the  reign  of  Edward  III,^  were  forbidden  by  a  series  of  acts 
of  Parliament  in  the  succeeding  centuries,  partly  general  in 
their  character,'^  partly  directed  against  special  trades.*  A 
^a^neral  statute  aj^ainst  laborers'  combinations  was  again 
enacted  in  1800,*^  and  expired  by  limitation  in  1824.  In  1824 
an  act  w^as  passed  declaring  that  workmen  combining  for  an 
advance  in  their  wages,  or  for  shorter  hours,  should  not  be 
Iiabl(»  to  prosecution  for  conspiracy,  but  making  violence, 
threat  or  intimidation  against  employers  or  other  employees 
or  workmen,  punishable."  In  1825  this  was  replaced  by  an- 
<>ther  act  which  i)unished  all  violence,  threats,  intimidation, 
molestation  or  obstruction  directed  against  employees,  labor- 
ers, or  employers,  to  force  the  abandonment  of  work,  or  pre- 
vent the  acceptance  of  work  or  employment,  or  to  force  or 
induce  compliance  with  trade  union  rules,  or  any  alteration 
in  the  manaK^Miicnt  of  a  business,  but  which  allowed  meetings 
and  agreements  for  the  purpose  of  consulting  upon  and  deter- 
mining the  rate  of  wages,  or  hours  of  labor,  both  on  the  part 
of  employees  and  employers.'^  By  an  act  of  1859  it  was,  in 
addition,  made  lawful  peaceably  to  persuade  others  to  abstain 
from  work  in  order  to  influence  the  rate  of  wages  or  hours  of 
labor.«  In  1871  the  acts  of  1825  and  of  1859  were  repealed, 
and  two  acts  substituted,  one  of  which  declared  that  trade 
unions  should  not  be  held  to  be  illegal  by  reason  of  the  fact 

»  Stephen,  History  of  the  Criminal  masons;  1720,  7  George  I  Statute  1, 

Law  III,  p.  203-227.  c.    13,    against   journeymen   tailors, 

2  23  Ed.  Ill,  c.  1,  1350.  etc.;  see  Stephen  Hist,  of  the  Grim. 

« So   1548,   2   and   3   Edward  VI,  Law  III,  206. 
c.    15,    forbidding    all    conspiracies         » 40  Geo.  Ill,  c  60. 
and   covenants   of   workmen   not   to         « 5  Geo.  IV,  c.  95, 
make  or  do  their  work  hut  at  a  cer-         7  6  Geo.  IV,  c.  129. 
tain  prirc  or  rate.  ^  22  Vict,  c,  34. 

«  1424.  3   Henry  VT.  c.   1,  jigainst 
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that  they  were  in  restraint  of  trade,  while  the  other  made 
punishable  any  coercion  for  trade  purposes  by  personal  vio- 
lence, threats,  or  molestation  or  obstruction,  by  personally 
following  about  or  watching  another,  or  hiding  his  tools.® 
This  latter  act  was  again  replaced  by  another  of  1875,  which 
distinctly  declared  that  a  combination  to  do  an  act  in  further- 
ance of  a  trade  dispute  should  not  be  punishable,  if  the  act,  if 
committed  by  one  person,  would  not  be  a  crime,  but  made 
punishable  any  violence  or  intimidation  to  compel  another,  and 
also  wilful  breaches  of  contract  liable  to  cause  serious  harm 
to  persons  or  property.^  ^ 

The  matter  of  combinations  thus  being  constantly  affected 

by  statutes,  some  of  them  very  general  in  their  terms,  it  was 

extremely  difficult  to  ascertain   what  was  the   common  law 

upon  the  subject,  and  the  opinions  of  judges  and  writers  varied 

considerably,^ '  but  there  was  luidoubtedly  at  all  times  a  strong 

iMirrent  of  opinion  to  the  effect  that  a  strike  constituted  a 

-form  of  indictable  conspiracy  irrespective  of  statute.     This 

Ariew  in  the  course  of  the  last  century  gradually  gave  way  to  a 

ci  istinction  between  peaceable  combinations  and  sucjb  as  were 

-»«.  "ttended  by  force,  threats,  intimidation  and  obstruction. 

§  331.  Earlier  American  cases  and  statutes.— Some  very 
^t_-f,aHrly  American  cases  are  reported  in  which  the  legality  of 
ia=fcborers'  combinations  was  considered. 

In  18()6  in  Philadelphia  a  number  of  shoemakers  were  con- 
"^^  icted  for  combining  to  compel  other  shoemakers  to  quit  work 
'^^o  force  an  increase  in  wages.  The  indictment  charged  threats 
^^:»id  other  injuries,  so  that  it  seems  that  it  was  a  case  of  coer- 
^^"ion,  but  the  court  dwelt  principally  upon  the  wrongfulness 
^^^JP  strikes  as  an  **artificiar'  means  of  raising  wages.^^ 

In  1810  a  conviction  was  obtained  in  a  similar  case  in  New 

^^^ork.     The   court   left  the   (luestion   open  whether  a   simple* 

^^ffreement  not  to  work  except  for  certain  wages  was  a  con- 

'^l)iracy.     The  defendants  were  regarded  as  having  acted  in 

'^  jornorance  of  the  law,  and  a  nominal  fine  was  imposed.^  ^ 

-    In  1815  in  Pittsburg  it  was  held  that  a  conspiracy  to  coerce 
^.n  employer  to  have  only  a  certain  description  of  persons 

•34  and  35  Vict.  c.  31  §  32.  12  Carson    Crim.    ConRpiracies,    p. 

1^38  and  .".9  Vict.  c.  86.  145. 

"  See  Stephen  Hiflt.  of  the  Crim.  ^^  Pooplo  v.  Melvin,  2  Wheeler  d; 

1-fflw  III,  p.  209-227.  C:.  262. 
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ill  his  (»iiiploy,  to  prevent  men  from  freely  exercising  their 
trade,  and  to  compel  them  to  become  membei-s  of  a  society 
of  workmen,  and  contribute  towards  it,  was  unlawful.^ ^ 

In  1821  in  Philadelphia  (at  Nisi  Prius)  Justice  Gibson  held 
that  a  conspiracy  artificially  to  de[)re8s  or  raise  wages  was 
unlawful,  but  that  a  combination  to  resist  a  combination  miprht 
be  lawful  if  its  purpose  was  merely  to  give  labor  its  due 
value.^'^ 

In  1823  in  New  York  a  conviction  was  obtained  against 
journeymen  hatters  for  inducing,  by  threatening  to  leave  their 
work,  a  master  hatter  to  discharge  an  employee  who  was  not 
a  member  of  the  society  of  journeymen  hatters,  and  wh» 
worked  for  ** knocked  down''  wages.  The  facts  of  the  case 
show  that  this  workman  had  been  subjected  to  a  considerable 
amount  of  molestation  J" 

In  1827  ill  Philadelphia  twenty-four  journeymen  tailors 
were  indicted  for  a  consi)iracy  to  increase  their  wages  ami 
lessen  the  profits  of  tailors,  by  quitting  work,  assembling  in 
th(»  streets,  obstructing  workm<*n  who  continued  at  work,  aiul. 
by  threats,  intimidation  and  violence,  trying  to  induce  thorn 
to  (|uit  work.  Th(»  Recorder  charged  that  the  action  consti- 
tuted conspiracy.^" 

The  Xew  York  Revisers  in  1829  in  codifying  the  law  of 
conspiracy  included  in  their  definition,  conspiracies  '*to  com- 
mit any  act  injurious  to  public  health,  to  public  morals,  or 
to  trade  or  commerce.  "^^ 

This  was  held  to  cover  the  action  of  a  club  of  journeymen 
sho(Mnakers  in  establishing  a  by-law  imposing  a  fine  upon 
any  journeyman  who  should  make  a  pair  of  shoes  for  less 
than  the  fixed  priee,  and  agreeing  not  to  work  for  any  master 
employing  such  ofTending  journeymen.^ ^  The  court  took  occa- 
sion to  say  '*A  conspiracy  to  raise  wages  of  journeymen  shoi*- 
makers  is  a  matter  of  ])ublic  coneern  in  which  the  public  havf 

1*  Conlwaiiier's       vhhv,       Carsou,  vaiiia   in    1869.    <'ommw.    v.   Current 

(rim.  (\)iispira(i«»s.  p.   150.  ."^  Pittsh.   14?.. 

15  Com.   ex   rel.   Chew    v.   Carlisle,  I's  People   v.   Trequier,    1    Wh-  Cr — 

Hrightly   (Pa.)    p.   :\(i.    A  conviction  C.  142. 

for   a    conspiracy   to   coerce   by   the  it  Case    of    Journeymen    Tailors^ — 

Himultaneous  qnittinj;  of  work  an  em-  Carson,  op.  cit.  p.  153. 

ployer   to    reinstat*^   rin    in«'ompefenl  i*^:'*  Rev.  St.  p.  <>92. 

Morkman    was   obtainc*!    in    Peiiiisyl-  f  l*eopIe  v.  Fiehcr,  14  Wend.  9. 
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Si  deep  interest,  and  is  indictable  at  common  law.  Journey- 
men may  singly  refuse  to  work  unless  their  wages  are  ad- 
-vanced,  but  if  they  do  so  by  preconcert  or  association,  it 
becomes  a  conspiracy.''  A  similar  combination  was  made 
the  subject  of  an  indictment  in  Massachusetts,  and  a  convic- 
tion was  obtained  in  the  lower  court.-^*  The  Supreme  Court 
said  that  the  manifest  intent  of  the  association  was  to  induce 
all  engaged  in  the  like  work  to  join  it,  that  such  a  purpose 
was  lawful  or  unlawful  according  to  the  purpose  for  which 
the  power  of  the  association  was  intended  to  be  used,  and  that 
the  indictment  was  defective  in  failing  to  charge  an  unlawful 
I>urpose.2i  It  was  said  that  the  agreement  of  the  members 
of  a  temperance  society  not  to  work  for  any  one  employing  a 
non-member  might  be  laudable. 

In  New  Jersey  in  1867  it  was  held  that  a  statutory  prohibi- 
tion of  conspiracies  to  injure  trade  did  not  apply  to  a  threat 
on  the  part  of  a  number  of  employees  to  leave  unless  another 
<»mployee  was  dismissed,   but   that  such   a   combination   was 
<MHTcion  or  oppression  punishable  at  conmion  law  irrespective 
<»f  statute.-^     In  the  same  year  in  New  York  it  was  stated,  as 
the  result  of  an  examination  of  the  American  authorities,  that 
it  is  lawful  for  any  number  of  journeymen  to  agree  that  they 
^rill  not  work  below  certain  rates,  but  that  any  association 
^*f    combination   for   the   purpose   of   compelling  journeymen 
^»i~    employers  to  conform   to   any  rule,   regulation,  or  agree- 
^»*€^nt  fixing  the  rate  of  wages,  to  which  they  are  not  parties, 
'^JV""   the  imposition  of  penalties,  by  agreeing  to  (piit  the  service 
**^     any  employer  who  employs  a  journeyman   below  certain 
*~*^  ^es  unless  the  journeyman  pays  the  penalty  imposed  by  the 
^**  ^  ^nbination,  or  by  menaces,  threats  or  intimidation,  violence 
^**^     other  unlawful  means,  is' a  conspiracy  for  which  the  parties 
^^'^^  lering  into  it  may  be  indicted.*-'^ 

These  are  the  principal  of  the  earlier  American  decisions 
^^^  «=ide  before  the  era  of  strikes  of  enormous  proportions  which 
*^^>snmed  national  importance,  and  they  bear  out  the  conclu- 
**^^^n  in  the  case  last  cited. 

§332.    Question  of  the  legality  of  a  strike.— There  is  no 

^"Commonwealth    v.    Hunt,    That-  --'State  v.  Donaldson,  32  N.  J.  L. 

'*^^*n  Cr.  ('.  p.  609.  151. 

^1  Tommonwealth  v.  Hunt,  4  Mote.  -'■'  Master    Stevedores    Association 

^  V  1.  V.   Walsh,  2  Daly  1. 
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American  decision  in  which  a  simple  strike  has  been  punished 
as  a  conspiracy.  The  statement  in  People  v.  Fisher  above 
(pioted  was  a  dictum  not  called  for  by  the  facts  of  the  case. 
The  Sui)remt»  Court  of  Pennsylvania  pointed  out  that  English 
decisions  should  not  be  taken  to  conclude  the  American  lam- 
in  this  matter:  ** There  are  indeed  a  variety  of  British  prece- 
dents of  indictments  against,  journeymen  for  combining  to 
raise  their  wajres;  hut  it  has  been  th<m<j:ht  sound  policy  in 
England  to  put  this  class  of  the  community  under  restrictions 
so  severe,  by  statutes  that  were  nev<'r  extended  to  this  country, 
that  w(»  ought  to  pause  before  we  adopt  their  law  of  con- 
spiracy, as  r(»spects  artisans,  which  may  be  said  to  have  in 
some  measure  indirectly  received  its  form  from  the  pressure 
of  positive  enactment,  and  which,  therefore,  may  be  entirely 
unfitted  to  the  conditions  and  habits  of  the  same  class  here."** 
The  i)rinciple  of  the  liberty  of  strikes  has  indeed  become  so 
firmly  established  through  custom  and  public  sentiment  that 
it  is  no  longer  questioned  by  any  American  court. 

In  New  York  it  was  in  1870  confirmed  by  a  statute  which 
declared  that  **the  orderly  and  i)eaceable  assembling  or  co- 
operation of  persons  employed  in  any  calling,  trade  or  handi- 
craft, for  the  purpose  of  obtaining  an  advance  in  the  rate 
of  wages  or  compensation,  or  of  maintaining  such  rate,  is  not 
a  conspiracy.''-''  Similar  declarations  are  to  be  found  in  the 
statutes  of  otlKM-  states.-'' 

Ji  333.  Intimidation  and  coercion.— The  general  principle 
of  the  legality  of  strikes  does  not  cover  those  forms  which  are 
marked  or  agjrravated  by  special  conditions  of  wrongfulness. 
Ft  is  not  n(H*cssary  1o  |)oiiit  out  that  the  commission  of  actual 
violence  or  crime  is  not  (»xcnsed  by  the  fact  that  it  happened 
in  the  course  of  ji  strike.  Rut  it  is  to  be  noted  that  a  number 
of  states*-"  have  madt'  it  a  misdemeanor  for  railroad  engineers 
or  conductors,  in  furtherance  of  a  strike  to  abandon  their 
loconiotiv(*s  ^)v  trains  elsewhere  than  at  the  place  of  destina- 
tion. The  geniM'al  right  to  (piit  work,  where  there  is  no 
contract  for  a  lixed  time,  should  not  be  construed  to  justify 

-4  Com.    ex    rol.    Chow    v.    Carlisle  -' Rc[>.   Ind.  Comm.  V,  132;   Con— 

i?ri«rlitly   (Pa.)   36,  ISJl.  nortiriit,  Delaware,  Kansas,  lUinois-* 

-'•'  IViiMJ  CcMJe,  Sec.   170.  Maine.      Mismssippi,      New     Jeney -^ 

-"•  IiKlustr.  Cdiimi.   Ko]>.   V,   p.    \'M  l*oiinsy]vaiii:i. 
f  .Miimcsota.     .Montana.     Xortli     Da 
kota). 
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-t;he  refusal  to  carry  out  a  special  piece  of  work  or  job  which 
%as  been  undertaken,  since  the  entering  upon  the  work  implies 
»  contract  to  finish  it.^^  Apart  from  this  consideration  the 
s,bandonment  of  a  locomotive  involves  great  public  danger 
snd  inconvenience,  and  may  be  made  punishable  for  that  rea- 
son, as  pointed  out  before.  In  New  York,  following  the  Eng- 
lish statute  of  1875,  this  principle  is  applied  to  all  breaches 
of  contract,  the  probable  consequence  of  which  is  to  endanger 
Imman  life,  or  to  cause  grievous  bodily  injury,  to  to  expose 
valuable  property  to  destruction  or  serious  injury.^ 

The  most  important  check  upon  the  right  of  combination  is, 
liowever,  to  be  found  in  the  prohibition  of  its  use  for  the 
purpose  of  coercion.  The  New  York  Penal  Code  of  1881-^" 
Added  to  the  objects  of  a  criminal  conspiracy,  defined  in  the 
Hevised  Statutes,  the  following:  **To  prevent  another  from 
exercising  a  lawful  trade  or  calling,  or  doing  any  other  lawful 
^ct,  by  force,  threats,  intimidation,  or  by  interfering  or  threat- 
ening to  interfere  with  tools,  implements  or  property  belong- 
ing to  or  used  by  another,  or  with  the  use  or  employment 
-i:; hereof."  The  English  legislation  of  1875  seems  to  have  been 
of  influence  in  bringing  about  this  statutory  change. 

Coercion   is   generally   directed   against  other   laborers  or 

^^mployees,  with  the  object  of  making  them  join  the  com- 

*>ination  and  quit  work  in  furtherance  of  its  purposes.     It  is 

^^-ii^lawful  at  common  law  to  entice  or  induce  a  servant  to  leave 

^is    employment,  and  in  a  number  of  Southern  states^i  this 

^^    xnade  punishable  by  fine.     The  unlawfulness  of  the  act  does 

'^^'fc  depend  upon  coercion,  but  is  often  said  to  require  malice.^^ 

^  ^      constitute  a  criminal  combination,  however,  coercion  as 

^^^^'tiinguished  from  persuasion  is  generally  required,  and  in 

^^^Vr  Jersey  persuasion  to  join  a  combination  was  expressly 

^S'«lised.33    Force,  violence,  threat,  menace  and  intimidation 

^^    some  of  the  words  commonly  used  to  express  the  idea  of 

^^^^^cion;  so  Pennsylvania  provides^^  that  the  legalisation  of 

^^^^^binations  shall  not  prevent  the  punishment  of  the  use  of 

.^   ^^  Mapstrick   v.    Bamge,    9    Nebr.  Kentucky,   Mississippi,   North  Caro- 

'  ^^»    2  N.  W.  739.  Una,  South  Carolina,  Tennessee. 
^^  Penal  Code,  Sec.  673.  32Bowen  v.  HaU,  1881,  6  Q.  B.  D. 

^^  Sec  168.  333;   Walker  v.   Cronin,   107   Mass. 

^^^^  Bep.  Ind.  Comm.  V,  p.  74,  Ala-  555. 
^'^ic^   Arkansas,    Florida,    Georgia,         •''s  Laws  1883,  ch.  28. 

3*  Act  June  16,  1891. 
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force,  threats  or  menace  of  harm  to  i)erson  or  property  t^ 
liinder  any  persons  wlio  desin*  to  labor  for  their  employers 
from  so  doin^;  and  the  display  of  force,  following:  about,  and 
the  use  of  opprobrious  epithets  is  rejrarded  as  aetionable>*'  In- 
timidation has  a  somewliat  va^i^ue  meaninj?.     A  **n»([uest"  to 
stay  away  from  a  shop,  with  an  assurance  that   compliance 
would   command   the   protection   of   the    employees,    ''but  in 
no  case  are  you  to  consider  this  as  an  intimidation,"  was  held 
to  be,  under  the  circumstances,  a  direct  thi'eat  and  intimidation 
and    punishable    as   such.'***     Some    statutes   specify   molesta- 
tion,37  Qj.  persistently  fo]lowin«r,****  as  punishable  acts.  The  well- 
known   custom   of  *' picketing:''   has   been   declared   unlawful 
in    Massachusetts,'^"    and    so    more    recently    th(»    threat  of  a 
strike   directed    aprainst   an    employer   to   induce   him   to  dis- 
charge employees  refusin«r  to  join  the  association   ii;  whose 
behalf  the  threat  was  made.^"     The  threat  of  direct  violence 
or  of  plain  forms  of  ilh»»rality  is.  therefore,  not  necessary  t" 
make  a  case  of  intimidation;  the  cpiestion  is  whether  sm*ial 
pressure  resulting  from  numbers  is  sui^icient  for  that  purpose. 
If  so  it  would   be  almost  impossible   to  distiujOfuish  between 
coercion  and  organised  persuasion  such  as  comes  from  a  com- 
bination   of    workin«i^men.     It    seems    that    in    Massachusetts 
where  the  cpiestion   has  r<»ceived  the  fullest  discussion,  niert* 
orfranised  persuasion  is  not  unlawful,*^  but  that  holding  forth 
the  prospect  of  a  strike  with  incident  ''trouble,'-   will  be  re- 
yarded  as  intimidation.^-     The  New  Jersey  statute  le^alisin^ 
**  persuasion ' '  to  join  a  combination  likewise  referred  to  orjniu'' 
ised  persuasion.     The  safer  rule  would  seem  to  be  to  reqiiir*^ 
that  to  constitute  intimidation  the  methods  of  coercion  mns't: 
be   such    as  \v\U   suprpfcst,   and    as   are   evidently   intended  ic^ 
sujr^est,  somethin<r  difTerent  from  and  in  addition  to  the  mer*^ 
exercise  of  a  le*;al  rijrht  or  iikm-c  moral  disapprobation.     Cc^- 

i-^O'Neil  V.  Behanna,  182  Pa.  236,  Teamsters     Protective     Union,     11  ^ 

'AS  L.  R.  A.  382.  Mirh.  497,  42  T..   R.  A.  407. 

-«Re  Doolittle  et  al.  23  Fed.  044.  ^"»  Plant  v.  Woods,  176  Mass.  49=-^ 

•57  Delaware   Rev.   Code,    1S9.3,    eh.  'u     N.    E.    1011;    contra:    Nations "» 

127.  Protective     Association     of     SteaW 

■5^  Connecticut    Oen.    St.    1888,    cli.  Fitters  v.  Ciimming,  170  N.  Y.  31-^ 

<)<»,  Sec.   1517.  (53  N.  R.  300. 

.'.u  Vejrelahn  v.  Guntner,  167  Mass.  ^i  Coniinonwealtli      v.      Hunt, 

92,  44  N.   K.  1077.  :\r>  L.  R.  A.  722,  Metr.  111. 

1896;     see    also     Btn-k     v.     Railway  »-*  Plniit  v.  "Woods,  supra. 
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orcion  such  as  is  used  in  labor  troubles,  whether  against 
employers  or  against  other  employees,  is  very  commonly  ac- 
companied by  this  sort  of  illegal  intimidation. 

§334.  Malicious  interference.— Perhaps  it  is  necessary  to 
distinguish  from  this  coercion  the  use  of  the  power  of  com- 
bination for  the  purpose  of  unlawful  or  malicious  interference. 
There  is  undoubtedly  a  current  of  opinion  which  holds  it  to 
be  unlawful  to  maliciously  injure  another,  especially  in  the 
l)ursuit  of  his  livelihood.  The  cases  of  malicious  injury  will 
nearly  all  be  found  to  be  cases  in  which  one  person  interferes 
with  the  relation  l)etween  two  other  persons,  without  being 
justified  by  the  protection  of  some  legitimate  interest  of 
his  ovm.  A  full  discussion  and  review  of  the  law  upon  this 
subject  is  found  in  the  case  of  Allen  v.  Flood,  decided  by  the 
House  of  Lords  in  1808,-*'*  which  reveals  a  marked  difference 
of  opinion  upon  the  subject.  It  was  settled  in  that  case  for 
England  that  malice  by  itself  does  not  constitute  a  cause  of 
action.  ^luch  of  the  very  sound  objection  to  the  recognition 
of  malice  as  an  actionable  wrong,  would  disappear  if  the  idea 
of  interference  were  substituted  for  that  of  malice.  But  the 
court  expressly  left  the  question  open  whether  a  combination 
of  the  same  character  would  not  be  actionable,  and  in  a 
later  case  it  did  hold  actionable  an  interference  in  which  the 
elements  of  combination  and  threat  were  discoverable.^^  If 
it  is  recognised  that  a  combination  for  unjustifiable  interfer- 
ence is  wrongful,  it  is  necessary  to  determine  what  interests 
will  justify  interference,  and  thus  make  it  lawful.  Applied 
to  labor  disputes  the  question  would  be:  is  a  trade  union 
justified  for  the  purpose  of  strengthening  its  organi>lation  to 
demand  or  insist  upon  the  discharge  or  non-employment  of 
non-union  men?  In  (/ommonwealth  v.  Hunt^^  such  action  was 
deemed  justifiable,  provided  the  object  of  the  society  were 
lawful,  and  the  same  view  is  strongly,  and  as  it  seems,  justly 
asserted  by  a  r(»cent  decision  of  the  New  York  Court  of 
Appeals.-*** 

§  335.    Constitutional  power  over  strikes.— Approaching  the 

*^\..  R.  180S,  A.  ('.  p.  1.     Soo  XI  454  Mote.   111. 

Harvanl  Law  Review,  449.  »«;  Xationnl      Protoctivo      ARSocia- 

"•*  Qiiinii   V.   Ijoatliem,  L.  R.   1901,  tion   of  Steam   Fitters  v.  Ciimraing, 

A.  C.  p.  495.  170  X.  Y.  315,  «3  N.  E.  369,  1902. 
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question  of  constiiutional  power,  it  should  be  noted  that  it 
has  received  hardly  any  consideration  on  the  part  of  the 
courts.  Few  mooted  points  of  law  have  been  so  elaborately 
argued  and  discussed  as  the  question  of  the  legality  of  strikes 
and  incidental  questions,  but  the  contention  has  all  been 
upon  the  common  law  or  perhaps  the  interpretation  of  stat- 
utes, and  not  upon  the  limits  of  legislative  power,  which  in  the 
eases  not  arising  under  statutes,  but  nt  common  law — and 
they  are  the  great  majority,— was  not  involved.  There  is  a 
general  consensus  of  opinion  that  coercion  is  unlawful,  and 
the  validity  of  those  statutes  which  punish  coercion  in  general 
terms  has  never  been  questioned.  Even  those  who  hold  that 
such  forms  of  pressure  as  picketing  are  not  unlawful,  do  not 
intimate  that  they  regard  picketing  as  one  of  the  constitu- 
tional liberties  of  the  citizen  beyond  legislative  control.  But 
the  strike  divested  of  aggravated  features  has  come  to  be 
regarded  by  many,  rightly  or  wrongly,  as  a  legitimate  and 
indispensable  weapon  in  the  struggle  of  labor  against  capital, 
and  is  now  recognised  as  such  by  courts,  the  legislatures  and 
by  public  sentiment.  The  question  then  suggests  itself  whether 
the  right  thus  secured  should  be  treated  as  part  of  the  con- 
stitutional liberty  of  the  workman.  This  question  does  not 
easily  admit  of  an  affirmative  answer.  The  essence  of  the 
strike  is  not  the  quitting  of  the  employment,  which,  where  the 
employed  is  not  under  contract  to  servo  for  a  fixed  time,  or  to 
complete  a  certain  job,^"  must  be  his  constitutional  right,  but 
the  agreement  or  combination  to  quit  simultaneously  for  the 
purpose  of  obtaining  an  ulterior  object.  It  is  well  recrfgnised 
that  an  act,  lawful  if  done  by  one,  may  become  unlawful  if 
(lone  by  many,  in  pursuance  of  a  preconcerted  plan  jointly 
or  through  an  organisation.  The  principle  of  the  English  act 
of  1875,  adopted  in  Maryland  by  a  statutory  provision  to  the 
(effect  that  '*an  agreement  or  combination  by  two  or  more 
persons  to  do  or  procure  to  be  done,  any  act  in  contempla- 
tion or  furtherance  of  a  trade  dispute  between  employers  and 
workmen,  shall  not  be  indictable  as  a  conspiracy,  if  such  act 
committed  by  one  person  would  not  be  punishable  as  an 
offense, ''^s  is  therefore  a  special  rnh»  not  in  conformity  with 
the  common  law.     Whether  the  joint  act   is  different   in  its 

47  Mapstrick    v.    Ramp^e.    9    Neb.  ^**('o(lo  1S8S,  Art.  27,  Sec  31. 
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nature  from  tin*  individual  net,  and  wht'llier,  if  so,"  it  should 
be  treated  as  unlawful,  must  depend  upon  circumstances,  and 
may  be  determined  by  considerations  of  policy  within  the 
control  of  the  legislature. 

The  element  of  coercion  and  oppression  in  particular  may 
depend  entirely  upon  numbers.  The  Avhole  connnon  law  oF 
conspiracy  is  based  upon  the  theory  that  the  combination  of 
several  or  many  creates  a  danger  not  necessarily  belontrinir 
to  the  act  of  one,  so  where  a  consi>iracy  to  cli(»at  is  tr(*atr«l 
as  a  crime.  From  that  point  of  view  alone,  the  rijrht  to 
quit  an  employment  does  not  of  necessity  imply  that  the  a<rnM»- 
ment  of  many  to  quit  simultaneously  may  not  be  unlawful 
or  may  not  be  made  so  by  the  legislature. 

§  336.    Strike  as  a  source  of  disorder.— Conceding  that  the 
right  to  agree  to  quit  work,  and  to  carry  out  that  agreement 
by  concerted   action   is  not  an  absolute   constitutional   right, 
its  prohibition  might  be  defended  under  tht»  principh's  of  the 
police  jmwer  on  the  ground  that  the  strike,  even   if  intrinsi- 
cally free  from  acts  of  illegality,  yet  has  a  natural  and  almost 
inevit^lde  tendency  to  lead  to  acts  of  coereion  if  not  to  acts 
of  violence.     So  it  lias  been  held  that  the  right  to  trade  near 
a  camp  meeting  ground  maj'  be  prohibited  merely  because  it 
tends  to   produce   disturbances.*"     To  a   largt*   proportion   of 
strikes  may  be  api)lied  the  words  used  by  the  Supreme  Court 
of  Massachusetts  in  a  recent  case:     *'It  is  well  to  see  what 
is  the  meaning  of  this  threat  to  strike,  when  taken  in  connec- 
tion with  the  intimation  that  the  employer  may  'expect  trouble 
,»  in  his  business.'     It  means  more  than  that  the  strikers  will 
^•♦•ase   to   work.     That   is  only   the   preliminary   skirmish.     It 
'iii»aiis  that  those  who  have  ceased   to  work   will  by  strong, 
l*i»rsistent,   and  organised   persuasion   and   social   pressure   of 
•*Very  description  do  all  they  can  to  pn^vent  the  employer  from 
I  •rrxMiring  workmen  to  take  their  places.     It  means  much  more. 
J  t.   means  that,  if  these  peaceful  measures  fail,  the  (employer 
^»iay    reasonably   expect   that  unlawful   physical    injury   may 
*^^  done  to  his  property;  that  attempts  in  all  the  ways  prac- 
"^ieed  by  organised  labor  wdll  be  made  to  injure  him  in  his 
V^iisiness,  even  to  his  ruin,  if  possible;  and  that  by  the  use  of 
"V^ile   and   opprobrious   epithets  and    other   annoying   conduct, 

♦^  CommoTiwealth    v.    Rearso,    132      ^67.  12  X.  E.  79. 
>^IaM.  542;  Meyers  v.  Baker,  120  111. 
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jind  actual  and  threatened  personal .  violence,  attempts  will 
1)0  made  to  intimidate  those  who  enter  or  desire  to  enter 
his  employ;  and  that  w^hether  or  not  all  this  be  done  by  the 
strikers  or  only  by  their  sympathisers,  or  with  the  open 
sanction  and  approval  of  the  former,  he  will  have  no  help 
from  them  in  his  efforts  to  protect  himself.  However  mild 
the  lan«ruage  or  suave  the  manner  in  which  the  threat  to 
strike  is  made  under  such  circumstances  as  are  disclosed  in 
this  case,  the  employer  knows  that  he  is  in  danger  of  passing 
through  such  an  ordeal  as  that  above  described,  and  those 
who  make  the  threat  know  that  as  well  as  he  does.  Even  if 
the  intent  of  the  strikers,  so  far  as  respects  their  own  condnct 
and  iiillueneo,  be  to  discountenance  all  actual  or  threatened 
injury  to  person  or  property  or  business  except  that  which  is 
the  direct  necessary  result,  of  the  interruption  of  the  work, 
and  even  if  their  connection  with  the  injurious  and  violent 
conduct  of  the  turbulent  among  them  or  of  their  sympathisers 
1)(*  not  such  as  to  make  them  liable  criminally,  or  even  answer- 
able civilly  in  damages  to  those  who  suffer,  still,  with  full 
knowh'dge  of  what  is  to  be  expected,  they  give  the  signal,  and 
ill  so  doing  must  be  held  to  avail  themselves  of  the  degree 
of  t'(*ar  and  dread  which  the  knowledge  of  such  consequences 
will  cause  in  the  mind  of  those— whether  their  employer  or 
fellow  workmen— against  whom  the  strike  is  directed;  and 
the  measure  of  coercion  and  intimidation  imposed  upon  those 
against  whom  the  strike  is  threatened  or  directed  is  not  fully 
realised  until  all  those  probable  consequences  are  considered. 
Such  is  the  nature  of  the  threat,  and  such  the  degree  of 
coercion  and  intimidation  involved  in  it.''^^ 

§  337.  Strikes  and  trusts.— If  it  be  argued— and  this  argu- 
ment should  be  controlling— that  the  danger  of  abuse  does  not 
justify  the  entire  denial  or  abrogation  of  an  important  eco- 
nomic right,  but  allows  at  most  its  regulation  by  reasonable 
r(»strictions,  still  the  prohibition  of  strikes  cannot  be  regarded 
as  cxccM^ding  the  limits  of  legislative  power,  as  long  as  the 
anti-trust  acts  are  upheld  as  constitutional.  It  is  impossible 
to  say  that  there  is  such  difference  between  the  price  of  labor 
and  the  price  of  other  commodities,  that  agreements  to  raise 
the  formcT  are  beyond  the  legislative  power  of  prohibition, 
wliiU*  agn^ements  to  raise  the  latter  are  subject  to  it.     Both 

r-o  Plant  V.  Woods,  17(>  Mass.  49l\    f)?    N.  E.  1011. 
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are  equally  in  restraint  of  trade  as  understood  in  our  law; 
that  i6  to  say  in  restraint  of  free  competition.  It  would  be  go- 
ing too  far  to  say  that  the  exemption  of  labor  makes  the  anti- 
trust acts  unconstitutional  as  class  legislation;  but  since  the 
validity  of  anti-trust  legislation  is  upheld,  the  most  that  can 
be  said  in  favor  of  strikes  is  that  it  is  within  the  limits  of 
legrislative  policy  to  discriminate  in  favor  of  wages;  but  labor 
cannot  claim,  as  a  matter  of  constitutional  right,  that  it  is 
exempt  from  a  power  of  the  state,  which  extends  to  all  oth(»r 
contracts  and  commodities.  The  discrimination  between  em- 
ployers and  employees  in  this  respect  was  adverted  to,  but 
an  expression  of  opinion  declined  by  th(^  Supreme  (-ourt  of 
Pennsylvania,'^^  and  it  has  been  sustained  as  legitimate  elassi- 
iieation  in  Nebraska. •''•^ 

aiCote    V.    Murphy,    159    Pa.    St.         "  ClelamI  v.  Audoraoii,  (Neb.),  9*J 
420.  N.  W.  306. 
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RESTRAINT     OF     TRADE,     MANIPULATION     OF     PRICES, 
TRUSTS  AND  MONOPOLIES. 

§  338.     English  legislation.  — Thi'  Enjjrlish  statutes  and  la^^-^- 
books  mention   thnM-   kinds  of  practtieos  calculated   to  mak^    •• 
necessaries   of    life    and    other   commodities   expensive:   f or*r -•- 
stallin<r,  re<rratinp:,  aiitl  euirrossing.     Forestalling  is  the  bu^^-- 
injr  of  merchandise  or  dead   victual   coming  in   the  way  <  ^>f 
markt't,    dissuadinp:   persons   from    brin<rinp:   ^oods    there,  <   »r 
inducin*,^  tli(»m  to  (Mihanee  the  price.     Regratin^  is  the  hunr»  ^ 
of  corn   or  dead   victual  and  sellinjj:  it  in  Tlie  same  marki'*  "t. 
thus  makiiifr  the  purchaser  pay  a  double  profit.     En*frossirm  :i: 
is  the  buyinir  wholesale  in  the  domestic  market  and  selling  ^ 
a^^ain  whoh'sah'.^     The  (»arliest  provision  against  practices  ♦'^f 
this  kind    seems  to  be  the  Judicium  pilloriae  of  51  Henry  I  1  * 
(12(if)^   'M(^  fon^stallnriis  rpii  ante  horani  debitam  et  in  vil  1*^ 
slfitutain   alicpiid   cmant  eontra  statutum  villae  et  niercati. ^      ^ 
in   the   Statutes  (»F  the   Realm,   acts  against  reprrators.  fof  *  ""  ' 
stallers,  and  entrrossers,  either  generally  or  in  specified  cor:**' 
moditics,  are  Found  in  27  Ed.  Ill  stat.  1,  in  2  and  3  Ed.  '^-'^   ^ 
e.  ir>,  :\  juid  4  Ed.  VT  e.  9,  19,  and  21,  and  above  all  a  ve  :mj^^' 
full  act  in  5  and  G  Ed.  VI,  c.  14,  1552.     These  statutes  we-  ^^  *' 
repeahul  in  1772,'^  and  as  the  practices  continued  to  be  \\c=^  *  *' 
punishabh*   at   common   law,   the   common   law   otTenses  W(—  ^*^* 
ab()lish<»d    in    1844   by   7   and    S    Vict.    eh.    24.     Conibinati***  "»"» "^ 
hnvin^^  a  likc^  tendency  or  puri)os(*  were  not  separat<*ly  de*"»  '  ' 
with    by    English   statutory    h»gislation,    but   were    punishji> '"* '*' 
ritluM*  under  the  acts  Ix^fort*  mentioned,  or  as  criminal  e(  "^ '^** 
spiraeies  at  eommon  law. 

i^  339.    American  legislation.—  Under  the  colonial  and  earl  i  **'" 
state  laws,  regrating,  forestalling  and  engrossing  were  a*       '* 
rule  not  desalt  with  specifically,  but  seem  to  have  been  regard  ♦-"*'' 
as  matters  of  local  concern.-*     Municipal  charters  gave  axith^^''' 
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ity  to  enact  ordinances  against  these  practices,  so  the  first 
city  charter  of  Chicago  of  1837,  and  the  present  City  Act  of 
Illinois/''*  But  the  city  of  Chicago  has  enacted  no  ordinances 
in  pursuance  of  this  jmwer.  Where  the  criminal  law  has  been 
codified,  the  definition  of  conspiracy  includes  amonj?  the  un- 
lawful objects,  acts  injurious  to  the  public  trade.^ 

There  is  a  marked  contrast  between  this  sparse  and  in  a 
manner  perfunctory  le»rislation  until  about  ten  or  fifteen  years 
aj^o,  and  the  recent  lej^islative  activity  upon  the  subject  of 
manipulation  of  prices.  The  attempt  to  raise  and  maintain 
prices  Will  naturally  tend  toward  the  form  most  effectual  for 
the  purpose,  whicih  is  the  creation  of  a  practical  monopoly, 
and  this  will  be  undertaken  as  a  rule  only  by  a  combination 
of  persons.  Combinations  of  this  kind  have  come  to  be 
known  as  trusts,  in  conscquenet*  of  the  peculiar  form  of  organ- 
isation adopted  in  some  of  the  nK)st  conspicuous  cases.  The 
tide  of  legislation  a<rainst  trusts  covers  the  ptTiod  from  1880 
to  1899,  durin»i  which  there  wer<*  enacted  in  twenty-seven 
states  and  territories,  and  by  the  I'nited  States,  about  seventy 
statutes  for  their  suppression  and  punishm(»nt. 

A  few  typi(*al  examph's  will  illustrate  the  statutory  defini- 
tions of  trusts:     The  Illinois  statute  of  189:.^  defined  a  trust 
as  follows:     A  combination  of  capital,  skill  or  acts  by  two 
<»r  more  p<*rsons,  firms,  corporations  or  associations  of  persons, 
t»r   of  two   or  more   of   them,    for   either,   any   or  all   of  the 
following  purposes:     1.     To  create  or  carry  out  restrictions 
in  trade.     2.     To  limit  or  reduce  the  production  or  increase 
or  reduce  the  price  of  m(*rchandis(»  or  commodities.     3.     To 
prevent  competiti(ui   in  manufacture,  making,  transportation, 
K«le    or   purchase    of    nn^rchandise,    produce    or    commodities. 
4.      To    l\\   at    any   standard   or   figun;    whereby    its   i)rice    to 
the   public  shall  be   in  any  manncM*  controlled  or  established, 
any  article  or  commodity  of  merchandise,  produce  or  manu- 
facture  intended   for  sale,   use   or  consumption  in  the  state. 
•  •  •  5.     To  make  or  enter  into,  or  execute  or  carry  out  any 
*-ontract,  obligation  or  agreement  of  any  kind  or  description  by 
Avhich  they  shall  l>inil  or  have  bound  themselves  not  to  sell, 
^r.spose  of,  or  transport  any  article  or  commodity,  or  article 

JiArt.  V,  Se<-.  1,   N<».  .')!.  **lo  ]>rv-  '•III.     Cr.     ('(mIc.   Sec.     4^;     X.    Y. 

v«'nl     ;Onl     fMUiisli     forrslMlIiiij;     jiiid      I^rti;il   duU',   So*'.   IHS. 
i^jfrsitiiij:. " 


332  COMBINATIONS  OF  CAPITAL.  §  339 

of  trade,  use,  merchandise,  commerce  or  consumption  below 
a  common  standard  figure,  or  card  or  list  price,  or  by  which 
they  shall  agree  in  any  manner  to  keep  the  price  of  such 
article,  commodity  or  transportation  at  a  fixed  or  graduated 
figure,  or  by  which  they  shall  in  any  manner  establish  or 
settle  the  price  of  any  article  or  commodity  or  transportation 
between  them  or  themselves  and  others  to  preclude  a  free  and 
unrestricted  competition  among  themselves  or  others  in  the 
sale  or  transportation  of  any  such  article  or  commodity,  or 
by  which  they  shall  agree  to  pool,  combine  or  unite  any  in- 
terest they  may  have  in  connection  with  the  sale  or  trans- 
portation of  any  such  article  or  commodity  that  its  price  might 
in  any  manner  be  affected.  All  such  combinations  are  made 
misdemeanors."  Substantially  the  same  definition  is  to  be 
found  in  the  statutes  of  Louisiana,  Texas,  Kansas  and 
Nebraska. 

The  Michigan  act  is  directed  against  all  contracts,  agree- 
ments, imderstandings  and  combinations  made,  entered  into, 
or  knowingly  assented  to  •  •  •  the  purpose  or  object  or 
intent  of  which  shall  be  to  limit,  control,  or  in  any  manner 
to  restrict  or  regulate  the  amount  of  production  or  the  quan- 
tity of  any  article  or  commodity  to  be  raised  or  produced  by 
mining,  manufacture,  agriculture  or  any  other  branch  of  busi- 
ness or  labor,  or  to  enhance,  control  or  regulate  the  market 
price  thereof,  or  in  any  manner  to  prevent  or  restrict  free 
competition  in  the  production  or  sale  of  any  article  or  com- 
modity.® 

The  New  York  act  of  May  7,  1897,  declares  unlawful  **  every 
contract,  agreement,  arrangement  or  combination, .  whereby 
a  monopoly  in  the  niannfaeture,  production  or  sale  in  this 
state  of  any  article  oi*  coniniodity  of  common  use  is  or  may 
be  created,  established  or  maintained,  or  whereby  competi- 
tion in  this  state  in  the  supply  or  i)rice  of  any  such  article 
or  commodity  is  or  may  be  restrained  or  prevented,  or  whereby 
for  the  purpose  of  creating,  establishing  or  maintaining  a 
monopoly  within  this  state  of  the  manufacture,  production 
or  sale  of  any  such  article  or  commodity  the  free  pursuit  in 

'Alt   of  June  L'O,   ISIJ.*^);   derl.'ired      tioii.    Ooiiiiolly  v.  Union  Sower  Pii>e 
unconstitutional    mi    jiccount    of    :ni      Co.,   1S4  U.  8.  .540. 
exception    <'outainc<l    in   anotluT   sim--  ><  A<-t  of  July  1,  1S89. 
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this  state  of  any  lawful  business,  trade  or  occupation,  is  or 
may  be  restricted  or  prevented.** 

§  340.  Analysis  of  provisions.— An  analysis  and  comparison 
of  the  several  acts  shows  the  following  main  points : 

In  a  number  of  states  the  law  singles  out  special  branches 
of  business,  and  in  some  eases  is  confined  to  them.  Thus 
Alabama  in  1883,  and  the  United  States  in  1887,  prohibited 
the* pooling  of  freights  by  competing  railroads;  and  transporta- 
tion is  expressly  mentioned  in  Texas  and 'Utah;  the  first  anti- 
trust act  of  Kansas  of  1887  was  directed  against  grain  dealers; 
combinations  between  insurance  companies  are  specially  pro- 
vided against  in  Alabama,  Nebraska,  Arkansas,  Missouri, 
South  Carolina,  South  Dakota  antl  Utah;**  fees  for  profes- 
sional servic(»s  are  includinl  in  Kansas  and  I -tab;  rates  of 
interest  in  Kansas  and  South  Dakota;  in  Maine  the  trust  to 
be  illegal  must  relate  to  articles  which  ent<»r  into  general 
use  and  consumption  by  the  ])eople,  and  New  York  likewise 
si>eaks  of  articles  and  cimnnodities  of  common  use. 

As  a  rule,  however,  the  laws  apply  to  all  ccmiiuodities.  Tn 
u  number  of  states  specific  exceptions  are  made,  the  effe(!t  of 
^vhich  will  have  to  be  considered  separjitely. 

The  laws  forbid  agreements  of  whMtev<*r  form,  using  the 
terms:  pool,  trust,  agreement,  ccmibination,  undtM-standing, 
•irrangement,  and  contract. 

'J'hey  forbid  agreements  made  by  parties  of  whatev<*r  char- 
5i<'ter,  whether  individuals,  firms,  associations  or  corporations, 
T*^xcepT  thai  Wistonsin  api)Ties  only  to  corporations,  and  that 
Indiana  requires  that  the  parties  who  combine  must  control 
t  he  output  of  the  article  in  question. 

The  agreement  nuist  be  directed  to  one  or  more  or  all  of 
tihe  following  objects:  restraint  of  trade ;  regulating,  con- 
trolling, enhancing,  or  reducintr  prices;  limitinir  production  or 
fixing  amount  or  quality  of  articles;  lessening,  restricting  or 
l^r^vypntipfr  fM>Tnp*^tiiir>Ti,  'ai\i]  (in  Missouri)  engrossing  or  fore- 
totalling  a  commodity. 

Acts  other  than  combinations  are  covered  by  the  prohibi- 
tion of  all  attempts  atmon()poly^  to  be  found  in  the  acts  of 
tihe  United  States,  New  ^ork,  and  New  Mexico;  by  the  statutes 

'•  liisiiraiMO  is  not  inclu'lod  uii«lrr  A^'tiia  lnsuraii<'(*  Co.  v.  roinriioii- 
«-oiiuii<»i|itirs.  (^iH'^Mi  f iisutiiiuc  Co.  \\(':ilfh,  IM  Ky.  Law  Kfj).  503,  45  L. 
V.  State,  S(>  Ti-x.  L'^O,  24  S.  W.  31)7;       U.  A.  :;r,o. 
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against  corners  on  the  market  enacted  in  Illinois  aiid  Tennes- 
see ;  and  by  a  provision  of  the  statute  of  North  Carolina  for- 
bidding the  sellin^^  at  less  than  cost  to  break  competition. 

Omitting  the  last  mentioned  provision,  all  the  acts  or  prac- 
tices condenuKMl  may  be  brought  under  the  head  of  either 
combinations  in  restraint  of  trade,  or  monopolies. 

§341.  Federal  anti-trust  legislation.— The  federal  legisla- 
tion against  trusts  rests  upon  the  power  given  to  Congress 
*  *  toregulate  ccMiimerce  with  Jorcign  nations,  and  anionp^tht" 
several  states."  Of  the  principal  acts  dealing  with  eombina- 
tions,  that~T)f  1887,  the  Interstate  Commerce  Act,^*^  forbids 
the  pooling  of  freights  by  competing  interstate  railroads,  that 
of  1894  forbids  combinations  by  importers,'^  and  that  of 
ISJH)  (the  Slicrman  nnti-trust  act^^^  declares  to  be  illegal  every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  i-t*straint  of  trade  or  commerce  between  the 
states  or  with  foreign  nations,  and  makes  it  a  misdemeanor 
for  any  person  to  mi\ko  snch  contract  or  engage  in  such  c'oni- 
biiiHtion,  or  to  niono|)olis(*,  or  to  attempt  to  monoi)frlise,  or  to 
combine  with  niiy  other  p<'rson  to  monoimlise,  any  part  of  such 
trade  or  commerce.  As  the  federal  power  of  legislation  is 
confined  to  interstate  and  foreign  commerce,  it  has  become 
necessary  to  detei'inini*  whnt  combinations  belong  to  this 
category.  Th(»  Supreme  Court  has  decided  that  the  attempt 
to  buy  up  the  plnnts  of  the  four  most  important  independent 
sugar  refineries  in  the  country  is  not  within  the  act  of  1890, 
since  manufacture  is  not  commerce.  ** Contracts,  combina- 
tions, or  conspir;H'i(*s  to  control  domestic  enterprise  in  manu- 
I'ncture,  ji«rrieulture,  mining,  production  in  all  its  forms,  or  to 
laisc  or  lowei-  ju-ices  oi*  wages,  might  nn<pu\stionably  tend  to 
restrain  external  as  wt'll  as  domestic  trade,  but  the  restraint 
would  be  an  indirect  result,  however  inevitable  and  whatevtM- 
iTs  extent,  and  such  result  would  not  necessarily  determin*- 
the  object  of  the  contract,  combination  or  conspiracy. '*' ^  Ji 
would  set'm  immaterial  whether  the  combining  manufacturers 
n'sid(»  in  tin*  same  state  or  in  different  states.  But  a  com- 
bination   betwe(»n    different    pipe    manufacturers    not    to    bid 

>•»  1  Snpj.l.  Ur\.  Si:it.  p.  r)L»9.  'MTnitcd   States   v.    K.   (\   Kuight 

n  Art    All-    -'7.    isiM.   ;?   ::;.    ii     «■...,  ir>(i  r.  s.  i,  Ui. 
Siippi.  p.  .",:',:;. 

1-  1    Siippl.    K'<<\.    St:it.    p.    7«VJ. 
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^lirainst  each  other  on  contracts  to  supply  pipes  to  other  states, 

is    within   the   act,   for   it   ** directly   restrains   not   alone   the 

:i  jiaimfacture,  but  the  purchase,  sale  and  exehanj^e  of  the  manu- 

:f^at!tnred  commodity  among  the  si^veral  states/'*^     An  airree- 

31  iHMit  between  members  of  a   live  stock  exchanjxe  to   charjO^e 

<:-ertain  commissions  for  sales  of  cattle  effected  at  certain  stock 

j^.'ards  is  not  violative  of  the  federal  act,  thoug:h  the  cattle 

^•onie   from  other  stales  and   are  articles  of  interstate   com- 

:i  iierce,  for  the  transaction  to  which  the  restrictive  aj^reement 

"■•olates,  is  a  sale  between  parties  at  the  same  place,  and  the 

^ effect  on  interstate  commerce  is  only  remote  and  incidental; 

:■  lor  is  an  ajarreement  between  yard  traders  not  to  trade  with 

siny  })ut  members  of  the  exchan<i:e  contrary  to  the  act.^^     A 

a^trike  of  men  employed  on  an   interstate  railroad   is  not  in 

X'estraint  of  trade  between  the  states,  if  it  is  confined  to  the 

^•ontract  of  <»mployment :  but  if.  as  a  means  of  making  the 

*-itrike  more  effective,  the  strikers  seek  to  obstruct   the  move- 

:Knent  of  trains  from  state  to  state,  they  b(»conn»  ani<»nabh^  to 

^he  provisions  of  the  federal  act.'** 

§  342.    Division  of  control  between  states  and  the  United 

States.— The  control  over  trusts  extending  their  operations 
«>ver  a  number  of  states  is  thus  divided  between  state  and 
:f ecleral  legislation  as  follows : 

A  combination  formed  for  the  i)urpose  of  engaging  in  inter- 
»tate_or  foreign  commerce  is  subject  to  the  ]>ower  of  Congress, 
iind  withdrawn  from  the  power  of  the  states.  The  state  can 
auerely  refuse  to  such  combination  its  own  charter  of  incorpo- 
ration, and  may  deprive  a  domestic  corporation  engaged  in 
interstate  comuHMve  of  the  powder  to  consolidate  with  oth(M' 
corporations  under  its  own  law-s.^*^ 

A  combination  i*orin<Mi  for  the  purpose  of  engaging  in  the 
husiness  of  nianufactfUring  or  insuranc(>  is  subject  to  state 
law,  and  a  state  may  prevent  a  combinatiim  formed  in  anoth(*r 
state  from  engaging  in  such  business  in  its  territory.' «  There 
is   authority   for   saying   that   Congress   cannot   prevent   the 

J+Addyston  Pipe  and  Steel  Co.  v.  United      States      v.      Cassidy,      67 

United  States,  175  IT.  S.  211.  Fed.  698;  Waterlionse  v.  ("omer,  55 

i-HopkinH   V.    United   Statew,    171  FVd.    149. 
r.     .^.     r)7S;     AtHl<*rsnii     v.     I'liiti'*!  >"  l^ouiKville  Ac   N.  K.   (\k   v.   Ken- 
States.  171    r.  S.  (504.  lucky.   161   U.  S.  677,  703. 

!•■•  I'nited  St:it«'s  v.  Workin|rin(Mi 's  i**  Paul  v.  Virginia,  S  Wall.  1()S. 
Amalgamated  C'<»inu.il,  51   Fed.  994; 
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formation  of  such  a  combination,  though  concerns  belonfnug' 
to  different  states  be  parties  to  it.^^  A  state  cannot  prevent  a 
commercial  trust  of  another  state  from  entering  its  territory 
for  the  purpose  of  interstate  business  ;2<>  nor  can  it  prevent 
an  industrial  trust  organised  in  another  state*  from  coming 
into  its  territory  for  the  purpose  of  selling  its  products  to  be 
sent  from  the  state  where  they  are  manufactured.  Probably 
a  state  cannot  even  prevent  its  own  citizens  from  c<)ml)iuing 
in  its  own  territory  to  restrain  free  competition  in  the  importa- 
tion of  goods  from  outside  of  the  state,  although  prohibitions 
to  that  effect  are  found  in  the  anti-trust  laws  of  several 
states.2i 

But  all  that  the  state  cannot  do.  Congress  may  do,  and  while 
Congress  cannot  ])r(»vent  the  organisation  of  an  industrial 
monopoly,  it  can  ])robably  forbid  the  sale  of  its  products  to 
other  stat(»s,  after  it  has  been  organised.-^ 

Th(»re  art*  some  ])assages  in  the  opinion  in  United  States  v. 
E.  C.  Knijrht  Co.  that  lend  some  support  to  the  con- 
tention tlijit  an  industrial  monopoly  is  beyond  tht*  power  of 
('ongress  even  as  to  tlie  sale  of  its  mainifactun»s,  such  sah'S 
being  merely  incidental  and  collnteral  to  manufacturing;  but 
this  evidently  cannot  be.  The  sale  of  the  nmnufaetured  prod- 
uct from  one  state*  to  another  not  being  witliin  the  control 
of  any  one  state,  must  be  under  federal  control.  TTie  trans- 
action passed  upon  by  th(»  court  was  a  sale  of  corporate  stock 
and  not  a  sale  of  sugjir.  and  while  an  intent  to  monopolise 
the  sale  of  sugar  to  other  states  was  charged,  it  came  before 
the  court  merely  jis  an  ulterior  purpose,  and  not  as  the 
subject  matter  of  any  transaction  which  was  directly  involved 
in  the  case. 

§  343.    Restraint  of  trade  at  common  law.— In    order    to 

i»U.  S.  V.  E.  C.  Knight  Co.,  156  ever    forma    may    be    adopted.     For 

1  •  S.  1.  •  constitutional  purposes  the  controU- 

-•»  Crutthor  v.  Kentucky,  141  U.  S.  ing  question  is  whether  the  sale  is 

4".  for  shipment  to  another  state,   and 

21  Arkansas,   Minnesota,  Montana,  this  purpose  may  be  gathered  either 

Tennessee,  and  Utah.  from    the    fact    that    the    purchaser 

--  Xor,  it  sooniH,  «'an  tho  power  of  transports  an  article  in  its  orif»inal 

Congress  be  evaded  by  passing  title  package    to    another    state,    or    that 

within   thestattMjf  niainifnctun':  for  tlie  inannfactun'r  or  such  interme<ii- 

('(wigrrss    nmst     liavc    coiislitutiiuial  ary  as  lie  may  employ  re<-eives  pay- 

aiilliority     to     trcnl     a     tniusa<-tioii  meat    by    remittance    from    another 

according  to   its   real    nature,   what-  state. 
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xmcierHtaud  the  modern  anti-trust  legislation,  it  is  nc^eessary 
-t.o  advert  brielly  to  eomnion  law  principles.  That  the  spirit  of 
"the  common  law  strongly  favored  free  competition  in  trade 
is  well  established.  But  this  general  poliey  did  not  prevent 
_ljractices  and  institutions  sanctioned  by  authority  which  ran 
<2ontrary  to  the  principle.  Monopolies  were  granted  by  Royal 
X»etters  Patent  until  the  courts  and  Parliament  declared  the 
X>ractice  to  be  illegal  -.^^  but  monopolies  could  of  course  at  any 
'tzime  thereafter  be  authorised  or  created  by  Parliament  itself, 
immemorial  custom  sanctioned  also  the  privileges  of  guilds 
^\nd  regulated  companies  which  were  expressly  saved  by  the 
Statute  of  ^lonopolies,  and  with  reference  to  which  it  was 
s-4aid,  that  bye-laws  in  restraint  of  trade  might  lawfully  be 
made,  not  to  restrain  or  cramp  trade  generally,  but  only  for 
its  better  government  and  regulation,  or  for  tin*  benefit  of 
"t"he  place  and  to  avoid  public  inconvenience,  or  for  the  im- 
Tprovement  of  the  commodity.^^  The  status  of  monopolies 
s^anctioned  by  authority  will  be  discussed  in  connection  with 
'±  ho  constitutional  principle  of  (^quality. 

Restraint  of  trad(»  resting  u])on  private  arransrements  has 
"•"his  in  common  .with  a  privileged  monopoly,  that  it  lessens 
<~»r  suppresses  competition,  and  this  indeed  is  the  chief  mean- 
i  np:  and  essence  of  restraint  of  trade.  Practically  it  always 
"t'  akes  the  form  of  an  agreement,  and  the  question  of  legality 
•^  »r  illegality  arises  in  two  different  ways;  either:  shall  the 
^^greement  be  enforced  or  not?  or,  can  the  agreement  be 
^  rested  as  a  tort  or  crime  or  cause  of  forfeiture?  Illegal  may 
'•Tiean  both  void  and  wrongful,  or  it  may  mean  simply  unen- 
"tf^orceable. 

The  usual  forms  of  arrangements  tending  toward  restraint 
^  >f  trade  are  as  follows: 

§  344.  Associations  with  restrictive  bye-laws.— 1.  An  asso- 
^•lation  of  persons  engaged  in  the  same  trade,  the  bye-laws  of 
"%.^hich  restrict  the  members  in  the  conduct  of  their  business, 
^^inding  them  to  charge  certain  prices,  or  not  to  sell  certain 
^^rticles.  Such  bye-laws  are  void,  and  the  making  of  them 
"^  s  not  within  the  charter  power  of  a  corporation  organised  to 
l:")romote  the  common  trade  interests  of  its  members.^'"' 

*^-  Sec.  656,  infra.  20  Kolff    v.    St.    Paul    Fuel    Ex- 

24Mitchel    V.    Re7nold8,    1    P.   W.      ilianjjo,    48    Minn.    215;    Nester    v. 

181.  Continontal    Brewing    Co.,    161    Pa, 


338  COMHlNcVTlONS  OV  CAPITAL.  §  :M:> 

§  346.  Agreements  not  to  deal  with  persons  acting  contrary 
to  agreement.— 2.  The  formation  or  maintenance  of  associa- 
tions, the  members  of  which  bind  themselves,  or  try  to  induce 
their  customers,  not  to  deal  with  persons  who  refuse  to  abide 
by  their  rules  or  refuse  to  join  them,  or  who  are  not  mem- 
bers. The  chief  question  is  then,  are  they  liable  in  damages 
to  the  person  whose  trade  they  cut  ol!'?  The  leading  cas<» 
upon  the  subject  is  Mogul  Steamship  Company  v.  .McGregor 
(iow  &  Company.-*''  The  defendants  had  formed  a  combination 
of  steamship  companies  engaged  in  the  China  trade  from 
\/hich  the  plaintiff,  competing  carriers,  were  excluded.  The 
defendants  gave  notice  to  the  China  merchants  that  any  ship- 
ment by  plaintiff's  vessels  would  debar  them  from  the  benefit 
of  certain  rebates  which  they  otherwise  granted  to  shippers 
dealing  exclusively  with  them;  at  the  same  time  they  began 
to  charge  low  and  ruinous  rates  of  shipment  in  order  to  under- 
hid  plaintiff  and  drive  it  out  of  trade.  It  was  held  that 
tliere  was  no  actional)le  conspiracy,  and  that  the  acts  charged 
would  not  constitute  a  crime.  The  decision  was  chiefly  based 
upon  the  argument  that  competition  in  trade  is  sufficient 
justification  for  injury  Inflicted  upon  another,  provided  it 
does  not  descend  to  fraud,  intimidation,  obstruction,  molesta- 
tion, o]>pression,  or  the  intentional  procurement  of  the  viola- 
tion of  individual  rijrhts,  and  that  it  does  not  make  any  differ- 
(Mice  whether  the  actioti  is  individual  or  concerted,  since 
combination  in  trade  is  the  only  means  of  equalising  conditions, 
wealth  and  economic  power,  and  to  discountenance  the  eom- 
1)ination  of  capital  would  be  to  discriminate  against  the  poor 
in  favor  of  the  wealthy.  That  the  combination  was  in  re- 
straint of  trade  was  held  not  to  be  sufficient  to  stamp  it  as  a 
conspiracy;  it  was,  however,  intimated  that  it  might  make 
the  agreement  and  combination  void  and  unenforceable.  The 
(effect  of  the  decision  for  England  is  that  a  combination  to 
suppress  competition  is  neither  a  crime  nor  a  tort,  but  the 
rule  that  an  agreement  in  restraint  of  trade  will  not  be  en- 
forced, is  not  disturbed.  Combinations  of  this  character  have 
come  before  American  courts  in  actions  for  damages  or  for 

473;  Bailey  v.  Master  Plumbers  An-  v    Marr,   71  Vt.   1,  42  Atl.   607,  43 

sociation  of  Memphis,  103  Tenii.  99,  1j.    R.    A.    80.3.      As    ajrainst    third 

4H  I..  M,  A.  561  ;  Milwaukee  Masons  |.;irties    such    an    association    consti' 

v<  B.  Asso(M'ation  v.  Niezerowski.  9r»  tr.tos  nn  actionable  conspiracy. 

Wis.  V20,  37  L.  K.  A.  127:  Boiitwoll  -•••  1S02  App.  (\ns.  25, 
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injuuctions,  and  the  relief  asked  for  has  been  denied  in  a 
number  of  eases.  In  Illinois  the  court  refused  to  compel 
4idmission  to  membership  in  a  live  stock  exchange  or  to  enjoin 
the  exchange  from  notifying  its  members  not  to  deal  with 
c»omplainant.2'  The  bye-laws  of  the  association  even  if  void 
^vere  held  not  to  be  actionable,  on  the  authority  of  the  Mogul 
Steamship  Company  case.  In  Matthews  v.  Associated 
l^ressr**  a  bye-law  of  the  Associated  Press  forbidding  its 
members  to  receive  and  jmblish  the  dispatches  of  another 
aissociation  was  sustained,  the  court  evidently  inclining 
strongly  against  the  doctrine  of  restraint  of  trade,  and  doubt- 
ing whether  the  collection  and  distribution  of "  news  came 
under  the  head  of  trade.  In  Minnesota  the  court  refused  to 
interfere  with  the  agreement  of  an  association  of  retail  lumbei' 
«lealers  to  the  effect  that  they  woidd  not  deal  with  any  manu- 
facturer or  wholesale  dealer  w^ho  should  sell  directly  to  con- 
sumers at  Hny  point  where  a  retail  yard  was  carried  on, 
Tipholding  the  right  of  association  in  strong  terms.-"  but  a 
«»ontrary  view  was  taken  of  similar  agreements  in  Indiana 
^ind  Texas,^**  and  an  injunction  against  carrying  such  an  agree- 
jinent  into  effect  was  granted  in  Georgia. "^^  None  of  these 
«c»ases  arose  under  an  anti-trust  statute.  An  agreement  similar 
^o  the  one  passed  upon  in  the  Chicago  Live  Stock  Exchange 
<:*ase  was  held  not  to  be  illegal  under  the  federal  anti-trust 
s^ct,  since  it  had  no  direct  relation  to  interstate  commerce.^^ 
'The  court  also  seems  to  regard  an  association  which  admits 
-ffmy  one  willing  to  abide  by  its  terms  to  membership  as  not 
'•>eing  in  restraint  of  trade,  but  if  the  object  of  the  bye-laws 
is  to  maintain  prices,  it  can  hardly  be  doubted  that  it  would 
^)e  covered  by  the  provisions  of  most  anti-trust  statutes. 

§  346.  Exclusive  selling  arrangements— Rebates.— 3.  Rales 
^^vith  provisions  for  maintaining  prices  or  for  the  exclusive 
^lanrlling  of  goods.     Arrangements  of  this  kind  are  especially 


27  American    Live   Stock    OommiR-  Patten,   7   Tox.   Civ.   630.   25  S.  W. 

^ion  Co.  V.  Chicago  Live  Stock  Ex-  428. 

•hange,  143  Til.  210,  18  L.  R.  A.  190.  si  Brown  &  Allen  v.  Jacobs  Phar- 

«M3ri   X.   Y.   333,   32   N.   E.   981.  macy  Co..  11.5  Oa.  429,  57  L.  R.  A. 

-»Bohn  Manufacturing  Co.  v.  W.  547. 

O.  Hollis.  .54  Minn.  223.  s-' Anderson  v.  United  States..  171 

^•Mackaon    v.    Rtanfipld.    137    Tn<l.  T'.  S.  604. 
592.    36    X.    E.    345;    Olive    v.    Van 
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(*oiiiinon  between  manufacturers  and  dealers.  Where  a  manu- 
facturer employ's  a  selling  agent,  he  may  undoubtedly  stipulate 
that  the  agent  shall  not  sell  below  a  stated  price  or  that 
he  shall  not  handle  goods  of  rival  manufacturers.*^  fhis  is 
true  even  where  he  employs  many  selling  agents,  for  the 
sales  are  still  his  own,  and  M'hile  competition  between  the 
agents  as  to  prices  is  prevented,  it  must  be  remembered  that 
such  competition  would  be  possible  only  by  violating  the  duty 
of  the  agent  to  carry  out  his  principal's  instructions.  The 
manufacturer  may  also  sell  to  the  dealer  and  either  promise 
that  he  will  not  sell  to  others,  or  stipulate  that  the  dealer  will 
not  handle  rival  goods  or  will  not  sell  below  a  stated  price.  Fre- 
quently this  latter  agreement  is  made  in  this  form  that  th<» 
dealer,  if  he  liv(»s  up  to  his  agreement,  becomes  entitled  to  a 
rebate  from  the  selling  price.  In  the  absence  of  anti-trust  acts, 
and  in  the  case  of  goods  manufactured  by  secret  processes 
(patent  medicines)  such  arrangements  have  been  held  not  to 
violate  the  common  law  rule  against  restraint  of  trade.-"**  In 
Texas  the  arrangement  uiider  which  the  dealer  purchases  of 
the  manufacturer  is  tn^ated  differently  fnmi  that  imder  which 
he  acts  merely  as  iin  agent,  and  is  held  to  fall  under  the 
prohibition  of  the  anti-trust  act,***'^  but  in  New  York  an  agree- 
ment to  grant  a  rebate  for  not  selling  below  the  manufac- 
turer's price  is  held  lawful  notwithstanding  the  statute.** 
On  the  other  hand,  the  refusal  of  a  monopolistic  corporation 
to  sell  to  those  handling  rival  ])ro(lncts  has  in  New  York  been 
treated  as  a  conspiracy.^^ 

In  the  case  of  John  D.  Parks  &  Sons  Co.  v.  National  Whole- 
sale Druggists  Associatio!!,'^'*  the  defendant  association,  repre- 
senting 90  per  cent  of  the  wholesale  trade,  had  required  the 
manufacturers  of  i)atent  medicines  in  the  United  States  to 
compel   the  purchasers  of  their   goods   to   accept   a   contract 

33  Welch    V.    Phelps,   etc.,    Co..    89  Hatch,  19  Tex.  Civ.  App.  120,  47  S. 

Tex.   653,   Mass.   Rev.   Laws,   ch.   .IB.  W.   L'SS. 

§  1.  3«  Walsh   V.   Dwight,   58   N.   Y.   S. 

34Fowle   V.    Park.    131    V.   S.    8^;  91,  40  Ap]>.  Div.  513;  John  D.  Parks 

Oarst  V.  Harris,  177  Mass.  72.  58  N.  JL   Sons   Co.   v.    Xat 'I   W.    Dnijfgists 

L.  174;  see  also  Re  Greene,  52  Fed.  Ass'n,  07  N.   K.  136. 

104;   United  States  v.  (ireenhut.  51  ''t  People  v.  Duke,  44  N.  Y.  Suppl. 

Fed.    213;    Dueber   Watch   Case   Co.  :VMl 

V.  Howard  Watch  Co.,  66   Fed.  637.  •M>7  \.   K.   136. 

3B  Cohimbia     C  a  r  r  i  a  ^'  e    Co.     v. 
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Avhereby  they  became  bound  to  sell  at  the  prices  fixed  by  the 
:ixiauufacturer,  purchasers  violating  such  contract  to  lose^^  the 
T-ebate  otherwise  granted  them  on  the  selling  price.  The  plain- 
"tiffs  charged  that  manufacturers  who  were  willing  to  sell  to 
tliem  on  other  terms  were  coerced  into  refusing  to  sell 
"to  them,  through  the  fear  of  losing  the  trade  of  the  associa- 
t  ion,  and  the  truth  of  this  charge  was  admitted.  The  action 
€>f  the  association  was,  by  a  divided  court,  held  not  to  be  illegal 
or  in  restraint  of  trade. 

Part  of  the  plan  was  the  prevention  of  secret  rebates,  a 
jMirpose  which  is  undoubtedly  lawful,  for  both  at  common  law 
mid  under  the  anti-trust  acts  it  is  perfectly  competent  for  a 
number  of  parties  to  agree  that  they  will  not  buy  of  a  seller 
iinh'^ss  he  will  sell  to  them  as  cheaply  as  to  anyone  else,  such 
sft  ^rc*ement  aiming  at  equality  of  treatment,  and  having  nothing 
to  do  with  restnunt  of  competition.  Another  part  of  the  plan, 
liowever,  wiis  a  combination  to  pr(»vent  any  dealer  from  sacri- 
ficing any  part  of  his  regular  rebate  or  commission  as  a  means 
of  underselling  his  competitors.  The  com])ination,  while  look- 
j  iif^  primarily  to  the  maintenance  of  coumiissions,  sought  to 
s^  rcompli.sh  this  object  by  th(»  maintenance  of  prices  as  a  neces- 
s^airy  means  thereto;  and  th(»  pn^vailing  opinion  concedes  that 
*  "^it  does  away  with  competition  among  dealers  as  to  prices/* 
1  »ut  a  strong  plea  is  made  in  favor  of  the  right  of  smaller 
«  lealers  to  protect  themselves  by  arrangements  like  that  befor<» 
T-  lie  court  against  the  underselling  by  stronger  competitors, 
*«  nd  the  anti-trust  act  is  ignored.^" 

The  issue  of  rebate  certificates  is  forbidden  by  st^itute  in 

••»»  The    plan     of    the    association  tirely  lojjal,  and  that  it  was  within 

*^f»f»Hk8  of  tlio  purchasors  as  selling  their  rights  to  a('e(»mplish  this  result 

^•.^ents,  but   in   reality  they  seem   to  by  refusing  to  deal   with  or  handle 

*  *•    purchasers  and  not  agents,  since  the  goods  of  any  manufacturer  who 

"•"  lie  goods  are  billed  to  them  at  the  would    not    comply    with     their    de- 

*^»dling    pric«»,    upon    which    they    re-  mands.     If   the   object   of  the  com- 

^  -  •«ive  a  rebate  of  10  per  cent.  bination    ceased   here,   it   would    not 

-*"  The  dissenting  opinion   of  Cul-  l>e    subject    to    criticism.      But    the 

^**n,    J.,    says:     *'I    agree     •*     ^     *  scheme    adopted    goes    further.       It 

'^  liat    the    combination    b«*tween    the  re<piires  not   only  the  manufacturer 

«l«ibY>er8  to   force  the  manufacturers  t(»  sell  at  the  same  price  to  each  job- 

"^ «»  sell   to  each   (»f   their   number  at  l>cr,   but   to   compel   each   jobber   to 

**xactly  the  same  price  and  upon  the  sell    to    the    consumer    at    the    sjime 

^ume  terms,   and   to   s<'ll    to   no   oih»  price,   by   refusing   to   sell   goods   to 

<."lfM»   on   any    better    terms,    was   en-  any  one  who  would  not  comply  with 
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Louisiana.^ ^  ^Massachusetts  since  1901  provides-^^  that  a  per- 
son shall  not  make  it  a  condition  of  the  sale  of  goods  that  thr 
I>urchaser  shall  not  sell  or  deal  in  the  goods  of  any  other  per- 
son, this  provision,  however,  not  to  prohibit  the  appointment 
of  agents  or  sole  agents  for  the  sale  of,  nor  the  making  of 
contracts  for  the  exclusive*  sah^  of  goods. 

§  347.  Agreements  to  fix  prices,  limit  supplies,  or  divide  busi- 
ness.—4.  Agreements  hetweeii  several  distinct  comi>eting  con- 
cerns looking  toward  the  removal  of  competition,  or  of  its 
injurious  effects,  by  fixing  i)rices,  limiting  supplies,  or  by  distri- 
bution of  business.  Such  agreements  have  come  before  the 
courts  in  a  few  cases  on  i)roceedings  for  consi)iracy,^-'^  or  in 
Quo  Warranto,^^  or  usually  in  actions  arising  out  of  the  original 
agreement  or  out  of  contracts  entered  into  in  furtherance  of 
it.  As  early  as  1847  and  1848,  the  Supreme  Court  of  New 
York  held  certain  agreem(*!its  betw(»en  a  number  of  proprietors 
of  transportation  lines  on  the  state  canals  f«r  tli<»  regulation 
of  rat(\s  1<)  be  illegal,  and  refusc^d  to  enforce  agreements  made 
in  con!iection  therewith.^'*  Agre(Miients  in  connection  with 
the  formation  of  combinations  for  the  control  of  the  coal 
supply  in  certain  markets  have  been  held  to  be  illegal  in 
}*ennsylvania  and  New  York,^^  a  combination  for  the  control 
of  the  supply  and  sale  of  salt  in  Ohio.-*"  In  Massachusetts  a 
contract  for  the  division  of  the  business  in  fish  skins  (used 
for  the  manufacture  of  glue)  was  sustained  on  the  ground  that 
iish  glue  is  not  a  necessary  of  life,^^  but  in  New  York  agree- 
ments looking  toward  the  control  (►f  the  supply  of  bluestone 
and  of  env(»lopes  luive  been  declared  unenforceable,  since  these 
articles,  Ihouiili  not  of  prime  n(»cessity,  were  useful,  the  court 
lenving  it  undetermined  wliellier  articles  of  luxury  could  fall 
under  the  common  law  rule  against  r«»strai!it  of  trade.*'* 

these    re<iiur<?nuTits.      Jt    is    in    this  »"•  Hooker   v.   Vaiulewater,   4   Den. 
lespect    that    the   iigrecitient   is    vie-  :)4\);  Stanton  v.  Allen,  5  Den.  434. 
ions    and    operates    in    restraiiit    of  4'' M(»rris    Run    Coal    Co.    v.    Bar- 
trade,    for    it    destroys    eompetitiou  elay     Coal     Co.,     (iS     Pa.     St.     173; 
rmong  the  jobbers.''  Arnot  v.  Pittston  &  Elmira  C-oal  Co., 

«i  Act  17(;,  IsiM.  OS   X.   Y.   .^58. 

»2Rev.  Laws,  eh.  ;j«,  §  1.  'M'entnil  Ohio  Salt  Co.  v.  Giith- 

»"•  Peoph'    V.    Slieldon,    ^:v^    X.    Y.  iJe,  .T'  Ohio  St.  CiCn\. 

-•'1.  ^'^  Oloneester,    ete.,    Co.    v.    Russia 

^«  iN'op!.-    \.    Milk    Kx«-hanye,    1}.")  Cement  Co.,  154  Mass.  92. 

N.   V.  J«')7.  ^•»  Cumminj2rs    v.    Union    Hluestouu 
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§  348.  Covenants  by  vendor  of  business.  -5.  Covenants 
:amade  by  a  vendor  of  a  business  not  to  engage  in  th(» 
jsame  business.  As  these  covenants  may  be  necessary  to 
X^rotect  the  purchaser  against  what  would  be  unfair  competi- 
"t:ion,  the  common  law  relaxes  the  general  rule  against  restraint 
<^f  trade,  and  makes  a  distinction  between  total  or  general  and 
X>fli'tial  restraint.  A  i)artial  restraint,  limited  by  place,  time, 
<nT  circumstance,  and  based  ui)on  a  valuable  consideration,  will 
l>e  enforced  by  the  courts.'^**  In  England  the  idea  of  reason- 
«ihle  restraint  has  been  givt»n  a  liberal  interpretation  in  the 
<?ase  of  Xordenfeldt  v.  Maxim-Xordenfeldt  Co.,'*  where,  upon 
9\  covenant  made  by  a  ])atentee  and  manufacturer  of  guns  and 
ammunition  of  war  in  transferring  his  pat(»nt  to  a  company, 
'^Rrhereby  he  bound  himself  not  to  engage  in  that  business 
for  a  term  of  twenty-five  years,  it  was  held  that  owing  to  the 
xiature  of  the  business,  and  the  limited  number  of  cnstom(*rs 
"to  whom  sales  might  be  made  (confined  mainly  to  govi^ni- 
»Tit*iits),  the  restraint  imposed  was  not  larg(T  than  was  neees- 
*-«ary  for  the  pi^oteetion  of  the  coveiumtee,  and  not  injurious 
"•^o  the  i)uhlic  inl(*r(»st.  The  sam(»,  and  even  a  more  liberal 
"view,  was  taken  in  New  York,  in  Diamond  Match  Company 
"V.  Roeber/'2  wh(»re  the  court  sustained  a  (toveiiant  of  a  match 
jriianufacturer  ui)on  selling  his  business  not  to  engage  in  th(» 
•^•iame  business  at  any  time  within  90  yeai-s  anywhere  within 
the  United  States,  with  the  exception  of  the  states  of  Nevada 
<s^nd  Montana.  The  court  intimated  that  the  doctrine  of  the 
<:!;cminion  law  had  been  weakened  and  modified,  but  chose  to 
;i:)laee  its  decision  upon  the  ground  that  the  restraint  was  par-  " 
"•  iai,  refusing  to  rrgard  the  exception  of  two  remote  states  as 
»  iierely  colorabh*.  This  position  cannot  be  acrcepted  as  satis- 
rS'actory,  and  the  case  nnist  be  taken  as  an  abandonmc^nt  or  at 
i  east  a  strong  modification  of  the  common  law  doctrine.  The 
i  atter  is  strongly  upheld  in  Illinois,  where  a  covenant  by  a 
"^'cndor  not  to  engage  in  the  same  bnsitiess  for  a  term  of 
"twenty-five  years  was  held  unenforceable  even  as  to  the  state 
«of  Illinois— a  position  in  its  way  perhaps  as  extreme  as  that 
^^f  the  New  York  court.' 

^'o..  164  N.  Y.  401.  58  X.   E.  n^o;  i  1894  App.  Cas.  r>35. 

^'ohen   V.   Berlin   &   Jones   Envelope  •-•lOG  X.  Y.  470. 

<  '<...  166  N.  Y.  L>92,  59  N.  E.  906.  '  Vuiou    Strawlxxird    Co.    v.    Bon- 

'•••Mitehel  v,  Reynolds,   1   P.  Will,  m-ld,  11»3  ill.  •!:?(»,  01   \.  E.  1038. 
3**1,  1711. 
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It  should  be  noted  that  in  the  Roober  case  the  purchaser 
was  already  engaged  in  the  match  business;  the  very  object 
of  the  whole  transaction  was  therefore  removal  of  competition. 
Hut  this  in  New  York  is  no  objection.  **We  suppose  a  party 
may  legally  purchase  the  trade  or  business  of  another  for  the 
Vi'vy  puri)0se  of  preventing  competition,  and  the  validity  of 
the  contract,  if  supported  by  a  consideration,  will  depend 
upon  its  reasonableness  as  between  the  parties.  "^  A  man 
may  even  be  paid  to  go  out  of  business,  though  he  has  no 
stock  or  good  will  to  deliver.'*  New  York  apparently  regards 
the  common  law  as  prohibiting  only  combinations  between 
distinct  concerns  for  enhancing  of  prices,  limiting  of  pro- 
(hiction,  or  pooling  of  profits.** 

§  349.    Consolidation  of  different  concerns.  ~  6.    The  consoli- 

ilation  of  several  concerns  into  one  differs  from  the  buying  out 
of  <M»nip<'titors  in  tlie  fact  that  the  former  does  not  involve 
n  covriunit  not  to  engage  in  the  same  business.  In  both  cases 
<'oni|)<'lition  is  met,  not  by  agreements  regarding  the  man- 
ngcmriit  of  distinct  concerns,  but  by  removing  the  source  of 
rivalry  and  competition.  Disregarding  in  the  case  of  buy- 
ing out  a  com]M»titor  tlie  i)ossil)le  covenant  not  to  engage  in 
th(^  same  business,  the  two  cases  constitute  transactions  which 
in  thi'  nhs(Mic(»  of  complicating  circumstances  are  undoubtedly 
v{ili<l  ;it  common  hiw:  namely,  the  sale  of  a  business,  or  the 
formation  of  a   partnership. 

A  compli(!ation  arises  wlicnj  either  of  the  competing  parties 
is  a  corporation.  A  corporation  would  not  ordinarily  be 
j)rcvented  from  buying  or  (unless  it  be  a  public  service  cor- 
poration with  a  francliisc)  selling  a  ])lant  from  or  to  a  com- 
petitor, but  if  a  merger  is  attempted  in  other  ways  certain 
(lif!iculties  will  arise.  Thus  if  one*  corporation  should  desire 
to  ae<|uire  the  controlling  interest  in  the  stock  of  another 
coinpeti!ig  cor])oration.  the  cor])orate  power  to  own  such  stock 
must  he  incpiinMl  \uUk  A  s>^lopsis  of  the  statutory  provi- 
sions in  (piestion  is  fouud  in  the  Report  of  the  Industrial  Com- 

-  niamond    Nfatcli    Co.    v.    RooImt,  "Wood    v.    Whitehead    Bros.    Co., 

mr,  X.  V.  47.T;   also  Loslio  v.  T.oril-  165  X.  Y.  .54i>,  .^)9  N.  E.  357. 

lard,  110  X.  Y.  ol^,  1  L.  R.  A.  4.%.  *  Lough  v.  Outerbridge,  143  N.  Y. 

So    also    Harrisoa    v.    (Ilucoso    Sugar  1.71,  25  L.  K.  A.  674. 

KN'fii.injr  Co.,    in;   f.mI.  :;o4.  58  L. 

|{.   A.   91.-,. 
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siission  II,  p.  288  aud  289.  lu  New  Jersey  and  Delaware 
there  is  affirmative  authority  to  buy  the  stock  of  other  cor- 
porations, and  it  has  been  held  that  one  corporation  may  buy 
the  controlling  interest  in  the  stock  of  the  majority  of  its 
rivals.^  But  it  has  been  held  in  Illinois  that  a  corporation 
ivhich  is  engaged  in  the  business  of  manufacturing  and  sup- 
plying gas  cannot  make  it  one  of  its  charter  objects  to  buy 
the  stock  of  other  gas  corporations,"  and  the  same  restriction 
^vas  enforced  with  reference  to  a  manufacturing  corporation 
under  the  laws  of  New  YorkJ  This  form  of  consolidated 
control  is  therefore  not  open  in  all  the  states. 

§  360.  Trusts.— A  greater  difficulty  was  encountered  i»  that 
form  of  organisation  which  has  given  the  name  of  trusts  to 
inono]K>listic  combinations.  When  these  combinations  first 
«88umed  the  gigantic  proportions  which  attract^Ml  public  no- 
tice, the  uniting  concerns,  wliich  naturally  w<*n\  as  a  ruh*, 
crorporations,  tried  to  preserve  their  distinct  le;;al  existenci*, 
aind  merely  placed  their  shares  in  trust  with  a  managing  board 
"M'hich  was  to  control  the  business  of  all  jointly.  It  was  held 
that  the  action  of  the  constitu(»nt  cori)orations  was  illrgal  and 
idtra  vires,  because  corporations  cannot  form  i)jirtn<'rships.*' 
«)r  otherwise  surrender  the  control  oL'  the  nianagrnK'nl  of  theii* 
sitTairs.  **It  is  quite  clear  that  tho  viXi'vt  of  the  (h^'endant's 
siction  was  to  divest  itself  of  the  essential  and  vital  <d«Mn<Mits 
€»f  the  franchise  by  placing  them  in  trust;  to  accept  from 
'the  state  the  gift  of  corporate  life  only  to  disregard  thi^ 
<*ondition  upon  which  it  was  given;  to  receive  its  powers 
and  privileges  merely  to  put  them  in  pawn ;  and  to  give  away  , 
^o  an  irresponsible  board  its  entire  independence  and  self- 
control.''®  In  the  case  just  cited  the  Sugar  Trust,  and  in 
Ohio  the  Standard  Oil  Trust,  was  consequently  declared  il- 
legal upon  quo  warranto  proceedings.^" 

§361.    Coxisolidation  of  corporations.— Tn   consecpience  of 
Xhese  decisions  the  trust  form  of  joint  management  has  been 

6  Trenton    Potteries    Co.    v.    Oli-  « Whittenton   Mills   v.    Upton,    10 

phant,  58  N.  J.  Eq.  507,  46  L.  R.  A.  (rray  582. 

255.  ^  People  v.  North  River  Sugar  Re- 

•  People  ez  reL   Peabody  v.   Chi-  fining  Co.,  121  X.  Y.  582. 

v&gq  Qaa  Trust  Co.,  130  111.  268.  ii>8tate  ex  rel.  Watson  v.  Stand- 

•He     La     Vergne     Refrigerating  ard  Oil   (-o.,  49  Oh.  St.   137,    15   L. 

Machine  Co.  v.  German  Savings  Tn-  R.  A.   145. 
Ktitution,   175  U.  S.  40. 


^ 
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•rrailually  abandoned,  and  tht*  regular  wa}'  of  orgauisin^  a 
trust  (for  the  name  has  become  lixed  and  familiar  iu  popular 
hiiiguage)  is  to  form  a  new  corj)oration,  have  it  buy  the 
plants  of  the  concerns  souglit  to  be  united,  and  to  pay  for 
them  in  stock  or  bonds  of  the  new  corporation  to  be  issued 
to  the  shareholders  of  the  concerns  bought  out.  This  is  prac- 
tically a  (consolidation  of  corporations  and  requires  statutory' 
authority,  but  the  authority  to  consoli<iate  is  often  given  to 
eor])()rations  engaged  in  the  same  general  lino  of  business.** 
Where  there  is  no  i)ower  to  consolidate,  or  a  doubt  with  reganl 
to  it,  the  difficulty  has  been  sought  to  be  avoided  by  the 
formation  of  a  cori)oration  the  object  of  which  is  to  acquire 
a  controlling  interest  in  the  stock  of  the  corporations  which 
are  to  be  subjected  to  harmonious  manag^^nent.  As  a  matter 
(►f  form  the  individuality  and  separate  management  of  each 
(*()iLstitu(»nt  (corporation  is  preserved,  and  the  objection  to 
the  trust  form  is  thus  avoided.  The  status  of  the  security 
hoUling  corporation  is  certaiidy  not  better  than  that  of  the 
amalgamated  eorj)oration  organised  under  a  power  to  consoli- 
date, and  if  the  latter  be  held  illegal  as  an  instrument  of 
monojmly,  so  is  the  former. 

$  352.  Monopolistic  corporation.— If  an  organisation  result- 
ing from  the  union  of  formerly  competing  concerns  is  illegal 
notwithstanding  a  general  power  to  consolidate,  it  must  Im 
b(»eause  it  pursues  an  illegal  object,  and  the  illegal  object 
must  be  th(»  monopolising  of  some  branch  of  business.  A 
!nonopoly,  in  other  words,  is  not  saved  from  illegality  In 
assuming  corporate  form.  **Tlie  defendant  contends  that  thi 
change  in  organisation  from  an  unincorporated  associatior 
to  a  corporation,  and  the  change  in  the  mode  of  holding  thi 

11  Iiidustrijil     Keporl     Commission  law;      but     thoro     tin*     purpose?     o 

II    *JS(),   \1S7.     ('}in   nil   niithorisiition  rostraininjr      competition      was      n* 

to   tMmsolidate   or   to   orf/anisc   a   sc-  yarded   as  plain.     Tbe   federal  anti 

curity  holding]:  corporation,  given  by  trust   act   cannot   be   held    to    forbi< 

a  state,  avail,  if  sought  to  be  applied  every  consolidation   or  formation  o 

to    interstate  nr    foreign    commerce,  partnership,    under    state    laws,    be 

against    the    federal    prohibition    of  tween   previously   distinct   and  com 

combinations    in    restraint    of    such  peting     concerns,      simply      becaus< 

commerce?     Tn     United     States     v.  these   concerns   are   engaged   in   in 

Northern    Securities    Co.,    120    Fed.  icratate   or  foreign  commerce.     Se 

7*J1,    an    arrangement    serviiifr     the  ijuotatioii   beloA\,    §    ."^.'-t.    from   Hop 

purjjose  of  •onsolidaMon  uas  lieM  kin^  \.  rnitod  Stntcs,  171  1*.  S.  .57* 
illegal    though    authorised    by    state 
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distillery  properties  of  the  various  corporations  formerly  l)e- 
longing  to  the  trust,  by  surrendering  the  stock  of  th(?  corpora- 
tions, by  means  of  which  the  control  of  these  properties  wjis 
formerly  maintained,   and   having  the  properties   themselves 
transferred  and  conveyed  directly  to  the  defendant  corpora- 
tion, have  i)urged  the  combination  of  its  illegality.     *     *     * 
That  corporation  succeeds  to  the  trust,  and  its  operations  are 
to    be  carried   on   in   the   same   way,   for   the   same   pur])ose, 
and  by  the  sam<*  agencies  as  before.     The  trust  then  being 
repugiiant   to   ])ublic   i)oIiey   and   illegal,    it   is   impossible   to 
see  why  the  sanie  is  not  true  of  the  C()r])oration  which  suc- 
ceeds to  it  and  takes  its  place.     The  control  exercised  over 
the  distillery  business  of  the  country-— over  production  and 
prices— and  the  virtual  monopoly  formerly  held  by  the  trust, 
are  in  no  degree  changed  or  relaxed,  but  the  m(»thods  and 
purposes  of  the  trust  are  perpetuated  and  carried  out  with 
the   same   persistence   and   vigor   as  before  the   organisation 
€)f  the  corporation.    There  is  no  magic  in  a  corporate  organisa- 
tion which  can  purge  the  trust  scheme  of  its  illegality,  and 
it  remains  as  essentially  opi)osed  to  th(^  principles  of  sound 
iniblic  policy  as  when  the  trust  was  in  existence.''^- 

§  353.  When  is  the  point  of  monopoly  reached?— The  de- 
•  •ision  in  the  Whisky  Trust  case  was  rendered  under  the  anti- 
trust laws  of  the  state,  but  in  Illinois  and  many  other  juris- 
^lictions  it  is  assumed  that  a  monopoly  is  illegal  as  a  matter 
^)f  common  law.^**  Yet  it  is  probably  also  true  that  the 
^luestion  of  monopoly  has  always  been  treated  as  incidental 
^o  and  inseparable  from  agreements  in  restraint  of  trade. 
-^\n  agreement  is  invalid  as  in  restraint  of  trade  as  soon  as 
it  tends  to  hamper  the  liberty  of  action  of  two  competing 
^•oneerns,  although  the  two  together  may  be  far  from  monoj)- 
^)lising  the  market:  but  in  the  case  of  ])uying  out  or  cotisolida- 
"t^ion  the  mere  removal  of  a  particular  competitor  is  not  sut!i- 
^:?ient;  there  must  be  the  creation  of  a  practical  m()noj)oly. 
'XVhen  is  that  point  reached?     The  Diamond  Match  Company 

I- Distilling    and    Cattle    Feediug  members    of    the    corporation;    F*«'«»- 

^2o.  V.  People,  156  111.  448,  490.    So  pie  v.  Duke,  44  N.  Y.  Suppl.  33*. 

in  New  York  the  action  of  a  mo-  i3  Harding    v.    American    Glucose 

^lopolistic    corporation    (the    Ameri-  Co.,    182    111.    n51.    55    X.    K.    .";77; 

van    Tobacco    Company ^     h:\<    i".  i  "Ris-liop  v.  Ameri«;ni   E'reservers*  Co., 

lreate<l  as  a  r«  •'-•••rrtty  lK't\v«'eii  tlrj  l.")7  III.  284, 
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is  a  very  conspicuous  case  of  a  practical  monopoly;  yet  a 
purchase  made  to  perfect  its  organisation  was  upheld  in  Hcvr 
York.i^  It  is  true  that  in  the  New  York  case  the  point  was 
not  made  that  the  purchase  was  in  aid  of  a  monopoly,  restraint 
of  trade  merely  being  relied  upon,  but  the  court  also  took 
occasion  to  say  **Tlie  business  is  open  to  all  others,  and  there 
is  little  danger  that  the  public  will  suffer  harm  from  lack 
of  persons  to  engage  in  a  profitable  industry.  Such  contracts 
do  not  create  monopolies. ' '  If  the  point  of  monopoly  is  not 
reached  as  long  as  there  is  a  possibility  of  starting  rival  en- 
terprises, most  of  the  recent  consolidations  known  as  trusts 
are  legal. 

Again  it  must  be  asked:  is  a  consolidation  saved  from  the 
charge  of  monopoly  by  the  fact  that  it  does  not  embrace  all 
rival  concerns?  Not  apparently  in  Illinois,  and  the  Court  of 
Appeals  of  New  York  has  spoken  of  arrangements  covering 
90  per  cent  or  95  per  cent  of  the  business  as  i)ractical  monopo- 
lies.^^ But  the  federal  courts  have  held  the  Whisky  Trust 
not  to  be  a  monopoly,  because  it  embraced  only  three-fourths 
of  the  product  in  the  United  States,  and  because  the  vendors 
of  distilleries  were  not  under  obligation  not  to  build  others,^* 
and  in  Rhode  Island  it  was  not  lu^ld  to  ha  a  monopoly  for 
three  out  of  four  manufacturing  conc(*rns  in  New  England  to 
consolidate  with  a  new  corj^oration  since  the  fourth  concern 
was  left  free  to  compete.^" 

If  we  then  reach  the  result  that  a  mono])olistic  combination 
is  illegal  at  connnon  law,  whatever  form  it  may  assume,  it  is 
yet  impossible  to  sa}'  when  the  point  of  practical  monopoly 
is  reached  and  the  permissible  limits  of  mere  magnitude  of 
consolidation  are  overstepped.  The  line  between  the  two 
eludes  judicial  definition,  although  economic  writers  have  in- 
dicated the  percentage  of  the  total  business  which  secures  a 
monopolistic  control.  There  may  of  course  be  cases  where  it 
is  clear  that  the  point  of  monopoly  has  not  been  reached.'** 

1*  Diamond  Match   Co.   v.   Koebor.  ^'■' TTiiitrd    Statos    v.    Oreenhut,    51 

106  N.  Y.  473.     Contra  in  Michigan:  IVd.   lM)'). 

Richardson   v.    Buhl,    77    Mich.    632.  i7  Oakdah'    Manufacturing    Co.    v. 

isCumminga    v.    Union    Bhiestonc  (iarst,    IS    Rh.    1.   484,   i»3   1..   R.   A. 

Co.,  164  N.  Y.  401;  Cohen  v.  Berlin  (i39. 

&   Jones   Envelope   Co.,    166    X.    V.  ^-^See     e.     jr.     Meredith     v.     New 

:I92.  .lorsey    Zinc    &    Iron    Co.,    55    N.    J. 

Kq.  211. 
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Assuming  that  the  point  of  practical  monopoly  in  reached 
when  a  business  **by  reason  of  ownership  or  control  of  lands 
jjrowinj;^  timber  or  otlier  vegetable  products,  or  containing 
coal,  oil,  iron,  or  other  minerals  or  metals  used  in  the  manu- 
facture of  such  articles,  or  by  reason  of  ownership  or  control 
of  the  instnunentalities  of  manufacture,  production  or  sale 
shall  have  the  power  to  control  or  affect,  in  whole  or  in  part, 
the  prices  of  said  articles  throughout  the  United  States,  so 
as  to  ])revent,  forestall,  stifle,  destroy,  or  hinder  competition 
therein,''  can  such  a  business  reasonably  be  declared  to  be 
illegal?  There  may  be  only  one  mine  containing  a  certain 
mineral  (so  e.  g.  turquoise)  in  the  United  States:  can  it  be 
illegal  to  own,  or  to  attempt  to  acquire,  that  mine?  Certainly 
not;  and  how  if  there  are  two  or  three  mines?  The  anti- 
trust bill  introduced  (but  not  passed)  in  the  oTth  Congress, 
from  which  the  abovt^  words  are  quoted,  adds  that  the  business, 
to  bp  illegal,  must  l)e  **so  conducted  in  whole  or  in  part  so 
as  t*>  prevent,  forrstnll,  stifle,  destroy  or  hinder  such  compe- 
tition," and  this  s»M*nis  to  contemplate  some  illejral  practice 
besides  th<^  taking  advantage  of  the  control  of  more  or  less 
exelusiv(»  natural  or  economic  resources;  but  if  so,  it  would 
have  seem(»d  unneeessary  to  make  an  (»xpress  exception,  as  th<» 
bill  does,  in  favor  of  a  business  founded  on  a  secret  process. 
In  fact,  after  a  business  has  obtained  a  monopoly,  it  seems 
superfluous  to  require  that  it  shall  not  be  so  conducted  as 
to  hinder  comi)etition,  for  competition  will  be  hindered  with- 
out any  particular  machinations  on  its  part.  The  prohibition 
of  the  law  should  be  directed  against  combinations  preceding 
the  monopoly  and  having  for  their  object  its  formation.  And 
if  the  term  monopoly  covers  the  control  of  resources  enabling 
a  concern  to  exereisj*  a  sensible  effect  upon  the  supply  or  the 
price  of  an  article  throughout  the  Ignited  States,  it  is  clear 
that  hardly  any  eonsolidation  of  great  corporations  can  be  law- 
ful, and  that  there  is  a  repugnancy  between  the  laws  allowiTig 
such  consolidation,  and  the  prohibition  of  monopolies. 

§  354.  Interpretation  of  anti-tnist  acts.— Having  examined 
the  doctrines  of  the  common  law  regarding  restraint  of  trade 
and  monopoly,  we  should  ask  whether  they  have  been  sub- 
stantially altered  or  whetheT-  their  uncertainties  have  been 
removed  by  the  statutory  leunslation  of  recent  years. 

If  it  could  be  urged  successfully  that  the  common  law  con- 
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demns  only  those  combinations  which  relate  to  articles  of 
prime  necessity,  the  anti-trust  acts  would  constitute  an  ex- 
tension of  the  doctrine  in  that  respect,  for  in  many  stat(*s 
they  uudoubtedl}'  cover  all  commodities.  Thus  they  have 
been  enforced  in  Texas  with  regard  to  combinations  limitinp: 
the  sale  of  intoxicating  liquor.^^  But  in  most  states  the  courts 
would  not  recognise  in  this  respect  any  difference  between 
statute  and  common  law,  since  they  regard  the  common  law 
doctrine  as  extending  to  convenient  and  useful  articles,  barring 
at  most  luxuries.*-'* 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  the  federal  anti-trust  act  forbids  any  agreement  in  re- 
straint of  trade,  no  matter  whether  the  purpose  be  to  prevent 
merely  ruinous  competition  or  to  oppress  the  public  ^^  The 
dissenting  judges  were  of  the  opinion  that  the  federal  act 
should  be  interpreted  as  applying  only  to  agreements  in  un- 
reasonable r(\straint  of  trade.  But  it  would  be  very  difficult 
to  prove  that  tin*  common  law  made  any  such  distinction  as 
to  arrangements  regarding  prices;  the  only  forms  of  restraint 
of  trade  which  were  recognised  as  reasonable  were  the  vendor's 
covenant  not  to  engage  in  the  same  business,  limited  as  to 
time  and  ]>lace,--  and  the  bye-laws  of  regulated  companies. 
So  it  was  held  in  New  York  in  a  case  decided  on  common  law 
principles  that  the  monopolistic  agreement  remained  illegal 
though  it  be  conceded  that  one  of  its  purposes  was  to  enable 
the  parties  to  obtain  reasonable  prices,  since  it  gave  them 
the  power  to  fix  arbitrary  and  unreasonable  prices.  **The 
scope  of  the  contract,  and  not  the  possible  self-restraint  of 
the  parties  to  it,  is  the  test  of  its  validity.''-^  In  this  respect, 
then,  the  anti-trust  law  makes  no  innovation. 

The  anti-tnist  ;icts  admit  on  their  face  of  an  interpretation 
making  every  |>artnersliip  and  corporation  illegal,  since  every 
partnership  and  corporation  n(*cessarily  involves  an  agree- 
ment betwiM^n  persons  regarding  sup])lies  and  prices.  But 
the  obvious  answer  to  such  a  suggestion  is  that  every  statute 

18  Texas    &    Pacific    Coal    Co.    v.  an    agreement   under   the   anti-trust 

Lawson,  89  Tex.  394.  laws    is    conceded    by    the    Supreme 

20  Cummin gs   v.    Union    Blucstone  Court    (Hopkins    v.    United    Sfates, 

Co.,  164  X.  Y.  401.  .=;s  X.  E.  525.  171  U.  S.  57S). 

-1  T'nitcd  Statts  v.  Trans-^Iissoiin  -^  Cummings    v.    Cnion   Bluestone 

f'mght    AsPori:itinn,   166  U.  S.   JOO.  Co.,  164  N.  Y.  401. 

■-■-'  Thf*  continuing  validity  of  such 
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must  receive  a  reasonable  construction  and  that  it  was  mani- 
festly not  intended  to  touch  business  associations  of  the  usual 
kind.  The  United  States  Supreme  Court  approves  the  same 
jreneral  principle.  *'The  Act  of  Congress  must  have  a  reason- 
able construction,  or  else  there  would  be  scarcely  an  agree- 
ment or  contract  among  business  men  that  could  not  be  said 
to  have,  directly  or  remotely,  some  bearing  upon  interstate 
commerce,  and  possibly  restrain  it."-*  A  distinction  between 
partnerships  and  combinations  has  been  recognised  repeatedly. 
So  in  Stanton  v.  Allen  r^  *'Xo  one  can  be  deceived  by  any 
.supposed  analogy  between  the  principle  of  imiformity  of  prices 
among  the  members  of  an  ordinary  business  firm,  and  the 
same  thing  in  a  confederation  formed  for  no  other  purpose  or 
use  than  to  bring  it  a])Out."  Hut  it  will  not  save  the  illegal 
eombinatiou  that  it  assumes  the  form  of  articles  of  co-partner- 
ship, if  the  combining  concerns  retain  in  reality  their  former 
distinctness  and  individuality.*-^** 

The  anti-trust  acts  being  primarily  directed  against  com- 
binations of  concerns  being  anrl  remaining  otherwise  distinct 
and  separate,  they  cannot  be  h<»Id  to  have  repealed  by  implica- 
tion the  statutes  allowing  tin*  consolidation  of  corporations 
engaged  in  the  same  general  lin<'  of  businc^ss,  which  will  in 
many  cases  be  competing  corporations.  But  the  spirit  of  the 
law  is  violated  where  the  consolidation  is  formed  for  th<i 
|)urpose  of  cn»ating  a  monopoly,  since  monopolising  a  branch 
of  industry  is  an  illegal  object  at  common  law,  and  no  cor- 
IK)ration  may  be  formed  for  an  illegal  object.  Therefore 
where  a  business  according  to  its  nature  tends  toward  a 
monopoly,  a  consolidation  of  competing  concerns  may  be  ab- 
solutely forbidden,  so  in  the  case  of  competing  railroads,^" 
and  snch  consolidation  maj'  be  held  illegal  at  common  law. 

The  great  difficulty  in  the*  case  of  consolidation *of  industrial 
corporations  is  to  determine  when  it  becomes  monopolistic, 
and  unless  we  confine  the  term  monopoly  to  a  combination 
which  suppresses  or  absorbs  all  rivals  and  perhaps  even  shuts 
out  opportunities  for  forming  new  rival  concerns,  the  differ- 
ence between  legality  and  illegality  will  be  one  of  degree,  i.  e. 

2*Hopkin8  V.  United  States,  171  637;  Craft  v.  McConoughy,  79  111. 
r.  S.  578.  340. 

-^5  Denio  (N.  Y.)  434.  '-' Minuesota  lc;xif*'j'^i"n.  s«'«>  IVht- 

-'•  Fairbnnk     v.     T.o.-n;.      in     Wis.      sail    v.   Groat    Xorthorn    H.   Co.,    HU 
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the  dissenting  judges  were  of  the  opinion,  that  the  federal 
act  should  be  interpreted  as  applying  only  to  agreements  in 
unreasonable  restraint  of  trade.  In  the  case  of  the  S^oint- 
TrafBc  Association,  where  it  was  urged  that  the  constitutional 
power  of  the  government  extended  only  to  the  prevention  of 
unreasonable  restraints,  the  same  judges  dissented,  but  with- 
out filing  an  opinion ;  it  is  therefore  impossible  to  say  whether 
they  agreed  with  that  contention,  or  whether  they  simply 
adhered  to  their  original  interpretation  of  the  act. 

It  might  aid  the  proper  solution  of  the  constitutional  prob- 
lem, if  the  distinction  between  the  unenforceability  of  an 
agreement  and  the  civil  or  criminal  liability  for  the  act  of 
entering  into  it  were  recognised.  It  should  be  within  the 
power  of  the  state  to  n^fuse  its  aid  in  the  compulsory  enforce- 
ment of  an  arrangement  which  it  believes  to  have  a  tendency 
unfavorable  to  the  highest  interests  of  the  community.  But 
the  state  does  not  ordinarily,  and,  it  seems,  cannot,  require 
that  individuals  should  in  all  their  dealings  pursue  standards 
oi  eonduet  dictated  by  a  complete  subordination  of  private 
to  public  interest;  hence  that  a  contract  may  b(;  refused  ju- 
dicial enforcement  does  not  necessarily  mean  that  it  may  be 
made  the  subject  of  penal  legislation.  When  eccmomic  condi- 
tions make  mutual  understandings  betw(*en  managers  of  in- 
dustrial enterprises  as  to  mode  and  policy  of  management 
Jidvantageous,  and  the  policy  adopted  by  each  is  such  that 
it  could  not  constitutionally  be  made  a  crime,  it  is  not  only 
futile,  but  beyond  the  propi^r  scope  of  the  police  power  to  at- 
tempt to  punish  such  an  understanding,  especially  by  treat- 
ing it  as  a  felony.  The  ei^'ect  of  the  constitutional  view  here 
suggested  would  leave  the  common  law  doctrine  of  restraint 
of  trade  undisturbed,  and  would  merely  narrow  the  scope  of 
the  common  law  of  conspiracy  which  was  always  vague  and 
undefined,  and  in  its  extreme  application  may  well  be  pro- 
nounced to  be  ineonsistent  with  principles  of  constitutional 
liberty. 

§  366.    Discrimination  between  combinations  for  different 

purposes.  — A  not  In*  r  nr«runient  against  the  constitutionality  of 
anti-trust  acts,  which  do(\s  not  apply  to  the  principle  of  the 
legislation,  but  to  particular  forms  of  (»nactmt»nt,  is  that  of 
arbitrary  discrimination.  Several  of  the  statutes  contain  ex- 
ceptions of  various  kinds.    Some  of  these  simply  remove  from 

23 


354  COMBI NATIONS  OV  CAPITAL.  §  :-ji>^, 

the  operation  of  the  law  casos  which  are  not  within  its  general 
])rineiple.  Tlius  Michigan  and  Texas  except  contracts  for  the 
good- will  of  a  trade  or  business  recognised  as  valid  at  common 
law  or  in  eciuity.  North  Carolina  provides  that  buyers  for 
their  own  use  may  combine  to  protect  themselves  from  im- 
])osition  in  (M)st  or  purehnse  price,  a  form  of  combination 
which  hns  no  tendency  to  reduct*  competition.  Wisconsin  ex- 
cepts orjranisntions  intcndiMl  to  legitimately  promote  the  in- 
terests of  tra<le,  ccmnncrce  or  manufacturing,  probably  mean- 
ing thereby  the  usual  associations  of  persons  engaged  in  the 
same*  business  for  perio<lical  reunion,  for  diffusion  of  informa- 
tion, and  the  procurement  of  ben(»Heial  legislation. 

Hut  in  a  number  of  states  (Arkansas,  (leorgia,  Illinois,  In- 
diana, Louisiana,  Michigan,  Missouri,  Montana,  North  Car- 
olina, Tennessee  and  Texas)  the  acts  are  not  to  apply  to 
agricultural  products  or  live  stock  while  in  the  hands  of  the 
producM'r  or  laisc]-.  In  Texas  this  exception  was  held  legiti- 
mate,*'* on  the  ground  that  it  is  not  within  the  evil  sought  to 
be  remedied,  since  agricuitui'al  producers  must  dispose*  of  their 
stock  (piickiy  and  have  no  facilities  for  combination:  but  the 
federal  courts  took  a  ditVerent  view,"*  and  the  Supreme  Court 
has  declared  the  exception  to  be  an  arbitrary  discrimination 
contrary  to  the  principle*  of  the  equal  protection  of  the  laws, 
and  fatal  to  thi'  whole  statute  in  which  it  is  contained.^**  In 
the  states  having  this  proviso,  tin*  illegality  of  trusts  must 
therefort*  rest  upon  tlie  (*ommon  law. 

Tn  view  of  this  (-ecision  doulits  may  be  entertained  even 
with  regard  to  those  statutes  which  cover  all  articles  of  mer- 
chandise, for  why  should  an  exception  be  admitted  for  other 
charges/  A  few  states  condemn  agreements  regarding  rates 
of  insurance  and  of  transportation;  only  one  state  (Washing- 
ton) includes  the  price*  of  professional  services.  Perhaps  it 
may  be  sn'u\  that  in  other  states  the  ilh^gality  of  agreements 
relating  to  such  charges  is  left  to  the  common  law,  and  that 
the  unconstitutionality  a  rise's  oidy  from  an  express  exception 
containeel   in  the*  statute. 

Hut  there  remains  the  cpiestion  of  laborers'  agreements  hav- 

•"  \V:it.'rs-T»i<Tro  Oil    Co.   v.  State.  Co.,     1S4    U.    S.     540;     foUowed     iu 

11)  Tv\.  Civ.  App.   1.  41  S.  W.  0.^().  Texas,    State    v.    Waters- Pierce    Oi 

•••«Ue  (Jii.-e.   7\)  ImmI.    Rej).  027.  Co.,  67  S.  W.  1(».')7. 
3'»  Connolly    v.    (^iiioti    Sewer    l*ip(» 
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ing  for  their  object  the  increase  of  wages.  A  number  of 
states  (Louisiana,  Michigan,  ^lissouri,  Montana,  Nebraska, 
South  Dakota,  Texas,  Wisconsin)  make  express  exceptions  in 
favor  of  these ;  Illinois  provides  that  where  the  cost  of  articles 
is  mainly  made  up  of  wages  it  shall  not  be  unlawful  to  enter 
into  joint  arrangements,  the  principal  object  or  effect  of  which 
is  to  maintain  or  increase  wages  ;3^  in  some  states  strik(»s  have 
been  excepted  from  the  operation  of  the  laws  against  con- 
spiracy;'"' in  other  states  they  have  long  been  legalised  by 
custom.  Is  such  a  discrimination  between  labor  and  capital 
justifiable?  The  common  law  made  no  distinction  in  its  con- 
demnation of  combinations  injurious  to  trade  and  commerce, 
and  combinations  of  workmen  were  in  some  early  American 
cases,  held  to  be  within  the  law  of  conspiracy.^**  Under  the 
federal  anti-trust  act,  combinations  of  workmen  have  been 
declared  illegal,  where  their  object  was  to  obstruct  interstate 
traflBc.^^  The  Supreme  Court  of  Pennsylvania  has  declined 
to  pass  upon  the  constitutional  aspect  of  such  discrimination;^'^ 
in  Nebra.ska  it  has  been  sustained  as  a  legitimate  classifica- 
tion.*^ A  special  legislative  treatment  of  strikes  must  justify 
itself  by  special  conditions  which  apply  only  to  manual  labor 
as  a  commodity:  either  that  wage  earners  need  special  pro- 
tection, or  that  a  high  price  paid  for  labor  cannot  be  con- 
sidered as  an  injury  to  the  public  in  the  community.  It  is 
believed  that  most  states  would  sustain  the  different  treatment 
of  labor  and  capital  in  this  respect,  but  it  is  not  easy  to  recon- 
cile such  discrimination  with  the  doctrine  asserted  by  somo 
courts  that  with  regard  to  his  contract  of  employment,  th<» 
laborer  cannot  be  constitutionally  controlled  on  the  ground 
that  he  is  economically  weak  and  dependent. 

"*«  This  pro\i8ion,  introducoil  inti>  •"»«  United  States  v.  Workingmpn  *8 

the  act  of  1891  by  an   amendment  Amalgamated  Council,  54  Fed.  994; 

t»f   1897,   has   been   declared   iincon-  XTnited    StatCB    v.   Cassidv,    67    Fed. 

stitutional.     People  v.  Butler  Street  <i98. 

Foundry  and  Iron  Co.,  201  111.  236,  *oCote    v.    Murphy,    159    Pa.    St. 

66  N.  E.  349.  420. 

3TN.  Y.  Penal  Code  §  170.  «  Cleland  v.  Anderson  (Neb.).  92 

«« People  V.   Fisher,  14  Wend.  9;  N.  W.  306. 
C^m.  V.  Hunt,  4   Mete.  111. 


c:jhapter  XVI. 

OOSPOBATIOKS.1 

§  S67.    Association  and  incorporation.— The  American  law 

recognises  the  right  of  association  for  economic  purposes  in 
principle,  and  only  the  abuse  of  the  right  for  oppression  and 
restraint  of  trade  is  dealt  with  by  the  police  power.  The  right 
of  association  does  not,  however,  include  the  right  of  incorpo- 
ration, which  requires  some  positive  governmental  authorisa- 
tion. A  corporation  is  regularly  an  association,^  but  it  is  an 
association  invested  with  legal  personality.  Th<?  attrilmte  of 
legal  personality  means  that  the  corporation  may  hold  prop- 
erty in  its  corporate  iiaiiK*,  as  if  the  aggregate  body  were  a 
unit  distinct  from  its  members.  Corporate  rights  may  tht»n 
be  disposed  of,  corporate  obligations  may  be  assumeil,  and 
corporate  controversies  may  b(»  litigated  without  the  actual 
concurrence  of  all  the  members,  and  a  change  in  the  persons 
of  the  members  do(»s  not  affcH't  tlu»  title  to  corporate  projH^rty. 
Moreover,  the  liability  for  cor[)orate  obligations  is  according 
to  the  theor}^  of  our  law  limited  to  corporate  property.  The 
right  to  associate  does  not  carry  with  it  the  right  to  hold 
property  in  a  corporate  cap.aeity.  Without  this  riglit,  how- 
ever, an  association  may  ))e  seriously  handicapped.  If  the 
members  of  the  association  are  numerous,  it  is  inconvenient 
and  practically  impossible  for  them  to  hold  property  as  joint 
tenants  or  tenants  in  common;  especially  in  the  case  of  real 
estate,  the  changes  of  titb^  consetjuent  upon  death  or  other 
clianges  in  membership  would  b^ad  to  intob^rable  complications. 
To  some  extent  these  inconveniences  may  be  obviated  l)y 
placing  tin*  proprrty  in  the  hands  of  a  few  uumibers  or  others 
as  trustees  foi-  all  and  by  otlirr  contractual  stipulations  be- 
tween the  members,  and  devices  of  this  natun*  have  ])een 
largely  resorted  to  in  tbe  formation  of  joint-stock  compani<»s; 
yet  in  some  respects  tbe  status  of  such  unincorporated  com- 
panies and  societies  is  un(»ertain  and  unsatisfactory,  and  the 

^  Set*,  also,  §  713-7i'0.  Catliolic    Bishop    of    Chicago    is    a 

-'The   corponit'uni    solo   Is   not    iin-      rr>rporjition   solo— hnt    it   is   of   littli? 
known  in  the  Unite*!   States — so  the      [jrnctieal   ImfHirtanoc. 
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benefit  of  limited  li«bilit.y  cannot  ))(»  secured  without  incorpo- 
ration. 

§  368.  Tne  right  to  incorporate  as  a  franchise  or  license.— 
The  right  to  act  as  a  corporation  depends  upon  positive  legal 
iuthority  granted  by  the  sovereign.  This  i)rinciple  of  law  is 
Irmly  established,  though  its  historical  origin  is  obscure.  By 
he  earliest  common  law  it  aj)pears  that  the  right  to  be  a 
ommuna  or  association  depended  upon  royal  license,  but  the 
liffereuce  between  incorporated  and  unincorporated  associa- 
ions  or  coiymuiiities  was  unknown.  All  recognised  and  lawful 
•ommunities  acted,  sued  and  were  sued  under  a  common  name, 
md  acquired  rights  and  assumed  obligations  by  tht*  acts  of 
their  representatives,  while  the  benefit  of  limit<»d  lial)ility  did 
not  yet  exist. ^ 

The  idea  of  the  corpus  or  corporation  as  a  distinct  and 
fictitious  person  was  developed  only  about  the  (Mid  of  the 
toiirteenth  and  the  beginning  of  the  fifteenth  c(»ntury,  under 
the  intiuence  of  the  speculations  of  canonical  jurists.  About 
Mic  same  time  (l:^J)2)  the  old  statutes  of  mortmain,  forbidding 
*«'/igious  socic»ties  to  purchase  land  without  royal  liecMise,  were 
xtended  to  municipal  and  oth(»r  secular  connnunities,  since 
■lese  w^ere  *'as  perpetual  as  men  of  religion."^  A  considerable 
iiiiber  of  charters  of  nnuiicipal  incor[)oration  follow  each 
li€^r  in  rapid  succession  during  the  reign  of  Henry  VI,  b(»gin- 
11^  with  tin*  charter  of  Kingston-on-IIull  (14)^1)),  in  all  of 
t  i<di  W(»  find  th(»  express  grant  of  corporate  capacity  in  the* 
r*!!!  used  to  the  present  day,  coupled  with  the  license  in  mort- 
^  in,  which  according  to  one  of  the  earliest  petitions  for  in- 
^l^oration,  that  of  the  men  of  Plymouth,  of  1411,  was  tht* 
iticipal  purpose  for  which  the  charter  was  desired.-"^  The 
^t-iUory  provision  forbidding  the  acquisition  of  land  without 
^  license  of  the  king  thus  co-operated  with  the  theory  that 
^  corporate  personality  was  a  fiction  and  a  sp(H»ial  attribute 
'ponding  upon  the  gift  of  the  sovereign,  to  make  a  royal 
^Hfter  a  recpiisite  for  every  legal  incorporation,  and  this 
i^Ory  became  part  of  the  American  common  law,  th(»  legisla- 
^^^  succeeding  to  the  prerogative  of  th(»  king. 

§  359.    Special  charters  and  general  incorporation  laws.— 

*  ^      \fa<l(lox,      Firma      Burgi,  '•  (rross,    The    Guild    Merchant    I, 

Pa««im.  p.  94. 

*15  Ric.  II,  cap.  o. 
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Tho  ri<<lit  to  lorm  a  corporation  thus  depends  in  all  the  states 
upon  thr  constant  and  action  of  the  legislature.  The  practice 
was  formerly  for  the  legislature,  in  its  discretion,  to  grant 
special  charters  to  any  association  applying  therefor,  while 
now  nearly  everywhere  general  statutes  exist,  under  which  a 
number  of  persons,  by  complying  with  certain  conditions,  may 
become  a  corporation  for  one  of  the  purposes  specified  by 
the  statute,  the  law  in  some  states  allowing  incorporation  for 
all  lawful  objects  (with  stated  exceptions),  while  in  others 
it  enumerates  the  various  classes  of  purposes  for.  which  cor- 
l)orations  may  be  constituted. 

I^ut  whether  incorporation  takes  place  by  special  charter 
or  under  general  statute,  it  can  only  be  obtained  upon  follow- 
ing the  requirements  prescribed  by  the  legislature,  which  in 
this  respect  enjoys  the  fullest  power  and  discretion.®    As  to 
all   corporations,   therefore,   the   legislature   has   a   wide  and 
almost  unlimited  power  of  initial  regulation.     This  appears 
legally,  however,  as  a  condition  annexed  to  a  license,* and  there- 
fore operative  only  by  the  voluntary  acceptance  of  those  to  be 
l)ound  there])y ;  practically  this  power  of  regulation  serves  the 
purposes  of  an  enlarged  police  power,  the  operation  of  which 
property  holding  associations  can  hardly  escape.     Incorpora- 
tion can  indeed  be  hardly  regarded  any  longer  as  a  special 
privilege  and  franchise;  under  the  operation  of  the  genera^ 
statut(»s  it  has  become  almost  like  a  common  right,  exerciseA-j 
as  nearly  all  common  rights  are,  und(»r  restrictions  impose*^ 
by  law  for  the  common  benefit. 

§  360.  Restrictions  on  corporate  capacity.— The  restri(^^ 
tions  peculiar  to  the  exercise  of  corporate  powers  rest  partl^^ 
upon  the  common  law,  and  partly  upon  statute.  The  moa^^ 
iniI)ortant  common  law  restriction  is  that  which  is  imposed  b;^ 
what  is  known  as  the  doctrine  of  ultra  vires;  by  wiiich  eac 
corporation  is  confined  to  those  powers  which  are  necessar^"" 
to  tli(^  accomplishment  of  its  charter  rights  and  objects,  s-^ 
that  it  cannot  make  contracts  nor  assume  obligations  or  acquir**" 
I)r()pcrty   not   required   for   those   purposes.      There   is  som- 

'•**Tho  granting  of  the  rights  and  may  ])e  accompanied  with  any  BO*    -^ 

priviloges  which  constitute  the  fran-  conditions    as    the    LiCgisIature  m*^^ 

chises    of    a    corporation    being    a  <l(M»m    most    suitable    to    the   public 

matter    resting    entirely    within    tlio  intJ-n'sts  and  policy.*'     Horn  SilTe** 

control    of    the    legislatnro.    ti»    In-  Mining  Co.  w.  New  York,  143  TJ.  8. 

exercised    in    its    good    plensnre,    it  'M)'), 
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for  holding  that  no  corporation  may  ho  or- 
uinber  ol*  distinct  objects,  but  must  n'strict  itsolf 
I  of  business  which  can  reasonably  ])e  reganhMl 
hile  individual  action  can  expand  in  all  direc- 
e  action  is  intrinsically  limited.^ 
ons  imposed  hy  statute  are  manifold,  and  cover 
principal  matters:  tlie  objects  for  which  eor- 
be  organised;  conditions  as  to  minimum  number 
nd  sometimes  as  to  their  r(»sid(»nce ;  conditions  as 
m  of  shares  and  their  transferability;  manner 
1,  name,  subscription  and  payment  (If  capital, 
?y  contracts;  retiardinf»:  oi!icers  and  members' 
ig  general  m<H»tings,  right  to  vote,  qualification 
f  directors,  their  election,  term  of  office,  and 
ower  to  make  and  alter  l)ye-laws;  the  manage- 
rate  business,  including  paym(»nt  of  dividends, 
I  disposition  of  real  estate,  and  the  contracting 
ity  and  power  to  assess;  increase  and  reduction 
nge  of  name  and  purposes;  duration,  extension, 
nsolidation ;  registration  of  officers  and  shan*- 
ecpiirement  of  accounts  and  n»ports. 
\  may  be  subjected  to  regulations  wiiich  could 
>on  individuals,  if  at  all,  only  for  one  of  the 
^cts  of  the  police  powc^r.  The  majority,  perhaps 
utory  provisions  regarding  corporations  might, 
be  justified  on  the  ground  of  the  prevention  of 
>ression ;  for  in  the  relation  of  the  corporation 

special  danger  of  fraud  arises  in  connection 
iple  of  limited  liability,  and  the  danger  of  op- 
)e  considered  to  ])e  inse|)arabl(»  from  the  power 
capital;  and  the  regulation  of  the  internal  cor- 

ago  (Jas  Trust  Co.,  common    carrier    shall,    directly    or 

ate    V.    Taylor,    55  imliroctly,    prosecute    or    enj^age    in 

E.  513;   Williams  mining    or    manufacturing    articles 

rprise  (.'o..   25   Ind.  for    transportation    over    its    works, 

.  581.  nor  shall  such  company,   directly  or 

s   there    is    express  itnlirectiy.  en^ja^^e  in  any  other  busi- 

the    carryinjr    on  ncss  thjin   that   of  common   carriers, 

t  undertakings   by  or   hol<l    or   acquire   Innds,   freehoM, 

tion.      The   Consti-  or    Icasj'hoid.    directly    or   indirectly, 

ylvania     (Art.     17,  except    such    as    shall    be    necessary 

it  no   incorporate*!  for  carryinjj  on  its  business, 
:he    business    of    a 
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1 1.)  rate  life  may  be  placed  upon  the  ground  that  all  corporatt— 
Mian«y:ement  is  goverDiuent  by  a  majority,  and  that  the  statt- 
lias  the  right  and  duty  to  protect  the  minority  shareholder* 
from  possible  fraud  and  oppression  on  the  part  of  a  corporate 
majority.  But  the  restrictions  placed  on  corporate  action  are 
not  generally'  referred  to  these  grounds,  which  would 
(Mpially  apply  to  all  associations;  but  are  simply  regarded  a* 
h'gislative  (pialifieations  of  corporate  capacity.  Corporation* 
as  such  are  not  persons  having  a  natural  and  inalienable  right- 
to  existence  and  happiness;  but  they  exist  by  legislative 
suirerance  subject  to  legislative  conditions. 

^  361.    The  charter  as  a  contract  and  reservation  of  legisla- 
tive  powerJ^  — l-j)on  the  theory  that  incorporation  is  a  special 
privilege  which  may  be  qualified  ad  libitum,  a  peculiar  moditi— 
cation  has  bei^n  (Migrafted  l)y  the  Supreme  Court  of  the  United 
Slates  in  the  Dartmouth  College  Case,^'^  decided  in  1819.     Ac- 
eon  ling  to  lh(»  doctrine  of  this  case  every  charter  of  a  privati? 
<'orporali()n  constitutes  a  contract  between  the  state  and  the* 
c(ii'j)oi';itors  which  th(»  fe<le!'al  constitution  ]> ro tec tsT  from  im— 
]»ainiicnt   by  subst^cpient  l<*y:islation.^*     The  franchise  once  be— 
slt)wed  and  accepletl  together  with  tin*  conditions  annexed  i^i 
placed   beyond    legislative  control.     The  doctrine   is   confined. 
to   j)rival(»   corporations,   but    is   applicable   to   these    whether^ 
created  hy  special  charter  or  l>y  general  statute.'-     The  legLs^ 
In  live   pnwrr   may   thei*efore   under  the   un<iualified   operatioiv. 
of  th(^  (locti-ine  be  designated  as  oni*  (d'  initial  regulation:  if- 
would  cease  or  at  least  beconii*  greatly  diminished  as  to  eacli. 
('or|)oration  alter  the  same  has  once  been  constituted,  durin^S' 
the  wlM>le  of  the  legal  life  of  that  corporation,  and  can  be  fulh"' 
exiM'cised  only  as  to  corj>orations  to  be  created  in  the  future^ 
Thus  if  the  special  charter,  or  the  general  law  at  the   timi? 

•'  See,  .mJso,  §  509-.')7-,  597,  590.  than   in    the   manner   urged   by   one 

1"  Trustees  <»t*   Dartmouth   ('«>llege  of  the  rehitor^s  counsel  who  consid- 

Y.  Wo(iil\v:ir<l.  4   Wh<«aton   ')\s.     S«'e,  <*re(i   tlu'   grant   of  incorporation   to 

al«(>,    I\e^c!its,    et<'..    v.    Williams,    9  be    a    compact    between    the    Crown 

(J.  «&  J.   (MM.)  r.(>.");  Brown  v.  Hum-  and   a   certain    number   of   the   mib- 

mei,  ()  I'm.  St.  S(i.  jocts,  the  latter  of  whom  undertake 

'1  The   contract    theory    luui    been  in    consideration    of    the    privilejres 

pnjpoundetl    iu    Kn^land    in    Kex    v.  \vhirh   are   bestowed   to   exert    them- 

F'asmore,    ."»    T.    U.    199.    •J46,    when  selves   for   the   good   government   of 

Huller,   J.,   8ai<l:     'M    do   not    know  the  phice. " 
how  to  reason   mi   this  pr)int   better         ^2  Podge  v.  Woolsey,  18  How.  331, 
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of  the  formation  of  the  corporation,  vested  the  control  of  th(» 
affairs  of  the  corporation  in  a  board  of  nine*  trustees  or  di- 
rectors, this  form  of  inanaji^ement  could  not  !)«»  subseciuently 
changed  without  the  consent  of  the  corporation.  This  peculiar 
doctrine,  althouf^h  it  has  ])een  ac^iuiesce  I  in  as  a  principb*  of 
constitutional  law,  at  once  aroused  considerable?  ahiruL.  An 
escape  from  its  operation  was,  however,  sugjj:ested  in  the  opin- 
ion of  one  of  the  justices  concurring  in  the  decision :  nauK^Iy, 
the  insertion  in  the  original  grant  of  a  reservation  of  power 
to  change  or  modify  its  t(»rins  or  to  rep(»al  the  grant  alto- 
gether.^'^  ]Many  states  liave  availc»d  themselves  of  this  sugges- 
tion, and  have  inserted  in  their  gent^ral  incorporation  laws 
clauses  to  the  eft'ect  that  thi\v  may  })e  subse<ju(»ntly  changed 
as  to  corporations  forni(»d  under  tlie  original  act.  This  reserva- 
tion of  power  is  also  found  in  a  nuud)er  of  state  constitutions.'^ 
It  appears  then  that,  while  all  stales  exen'ise  a  ])ower  over 
corporations  to  be  created  in  the  future  whicli  is  extremely 
wide  and  not  subject  to  all  ordinary  constitutional  limitations 
in  favor  of  individuals,  as  to  corporations  in  existence  we  must 
distinguish  whether  the  power  to  alter  and  n^peal  has  been 
reserved  or  not.  The*  difference  wouM  at  first  lilush  seem  to 
be  radical;  it  might  be  infern^d  from  tlie  doctrine  of  the  Dart- 
mouth College  Case  that  existing  corporations  without  the 
reserved  power  are  practically  placed  ])eyond  all  subsequent 
legislative  control;  and  from  the  resertation  of  power,  that 
corporations  subject  to  it  have  no  rights  sccuhmI  as  against 
the  legislature.  The  coursi*  of  judicial  decisions  has,  however. 
shown  that  this  radical  difference  does  not  (»xist.  and  has  indeed 
done  much  to  temper  if  not  to  obliterati?  tin*  effect  of  th(» 
doctrine  as  originally  j)ropounded. 

§  362.  Modifications  of  the  doctrine  of  the  Dartmouth  Col- 
lege Case.-- It  has  been  h(»ld  that  the  doctrine  that  a  charter 
is  a  contract  does  not  prevent  the  operation  of  the  police  ])ower 
in  so  far  as  it  is  exercised  to  protect  peace,  safety,  health  and 

i^For   earlier   acts   of   incorpnm-  »»  Florida   an<l    Minnesota    apy)e:ir 

lion    reserving     lo^ishitive     [)0\ver,  tn    have    no    reservation    of    power, 

see  Mass.   Act,   Man-li    'A,    1800,   §  7  K<'ntufky    an<l    Missouri    merely    ro- 

(manufg.  corporations),  and   \.   V.  scrvj*     flic    exercise    of     the     police 

liawB,    ISl.'J.    ch.    ."l».    §§    s    .ind    i)  fMiwrr    and    provide    that    corporate 

(College    of    Physicirnis    and     Sm-  pnwrMs    sliall    l>e    exercised    subject 

JSeoiiJ").    with    a    saN  in'4    t'<»r    vested  to   law. 
interests. 
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morals.     The  constitutions  of  several  states   (California,  Mis- 
sissippi, ^lissoiiri,  Louisiana,  ^^ontana,  Pennsylvania),  express 
this  principle  in  another  form  by  providing  that  the  police 
power  shall  never  be  so  abridged  as  to  permit  corporations 
to  conduct  their  business  so  as  to  infringe  the  rights  of  individ- 
uals or  the  general  well-being  of  the  state.    A  railroad  company 
cannot  therefore  set  up  its  charter  to  escape  the  operation  of  a 
law  compelling  it  to  adopt  certain  safeguards  calculated  to 
prevent  accidents,^'  and  the  charter  right  of  an  electric  com- 
pany to  place  its  wires  under  the  streets  of  a  city  is  snbjeot 
to  reasonable  municipal  regulations  as  to  the  method  of  exer- 
cising that  right  ;^"  the  charter  of  a  lottery  or  a  brewing  com- 
pany does  not  prevent  subsciiuent  legislation  to  suppress  lot- 
teries or  the  manufacture  of  intoxicating  liquors.^"     For  as 
the  government  cannot  part  with  its  power  to  guard  ajrainst 
disorder,  disease,  or  the  corruption  of  morals,  a  contract  pur- 
porting to  do  this  is  void  ah  initio,  and  it  is  impossible  to" speak 
of  the  impairment  of  the  obligation  of  a  contract  where  the 
contract  is  illegal.  *  (Corporations  are  therefore  fully  subject 
to  the  operation  of  the  police  f)ower  in   the  luirrower  seust* 
of  the  term,  and  must  submit  to  such  regulations  and  restraint^ 
as  are  caIi<Ml  for  by  th<^  safety,  health,  or  morals  of  the  cont- 
rininity.  notwithstanding  any  charter  provisions.     It  has  evi"^ 
been  intimated  by  the  United  States  Supreme  Court  that  the^' 
is  implied  in  the  charter  of  every  corporation  the  conditio^^ 
that  the  corporation  shall  be  subject  to  such  reasonable  rej?ul^' 
tions  in  respect  to  the  general  conduct  of  its  affairs  as  t-^** 
legislature  may  from  time  to  time  prc^scribe,  which  do  not  «^^^ 
terially  interfere  with  the  substantial  enjoyment  of  the  pr      ^^ 
ileges  the  state  has  granted,  and  servi*  only  to  secure  the  ei       ^^ 
for  which  the  cor])oration  was  created;  a  life  insurance  c<i^*^^' 
pany  would  thus  not  be  prote(*t(»d  by  its  charter  from  a  si^^^  ^ 
setpient  reciuirement  of  sworn   statements  and  submission 
examinations.^^     In  th(^  casi*  before  the  court,  however,  f^ 

ioThor]»P  V.  Kiitlaml,  etc.,  R.  Co.,  Platte,   etc.,  Co.  v.   Dowell.  17  ^ 

27    Vt.    140;     Indianapolis,    etc.,    R.  370. 

Co.  V.  Kenheval,  16  Ind.  84.  "Stone  v.  Mississippi.  101  U-"^- 

!•»  Missouri    ex    rrl.    Ijaclodc    Gas-  S14;   Boston   Boor  Co.   v.   Mnwa^'*-^ 

liplit  Co.  V.   Murphy,   170  V.  S.   7R;  setts,  07  T'.  S.  !>.". 

Anier.   Rapid   Tel.   Co.    v.    Hess,    lli5  I'^Chieajro       J.ifc       Ins.      Co. 

N.  Y.  on,  ir.  L.  U.  A.   |."4:  see  nlso  Needles,    in  V.   S.   .-,71;    Ki\f:]e  IC 

Co,  V.  Ohio,  153  U.  S.  446. 
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charter  of  the  company  contained  a  clause  that  the  act  should 
not  exempt  the  company  from  the  operation  of  general  laws 
thereafter  to  be  enacted  on  the  subject  of  life  insurance.  And 
so  in  the  later  case  of  Pearsall  v.  Great  Northern  R.  Co.,'" 
where  the  same  doctrine  is  expressed,  a  power  of  amendment 
had  been  reserved  in  the  charter  of  the  railroad  company.  Hut 
in  Louisville  &  Nashville  R.  Co.  v.  Kentucky,-'*  the  state  was 
held  to  have  power  to  forbid  the  consolidation  of  competinjr 
corporations,  though  the  right  to  consolidate  should  be  held  to 
be  given  by  the  charter,  and  though  the  charter  contained  no 
reservation  of  power.  The  Court  of  Appeals  of  Kentucky  holds 
that  where  the  property  of  a  corporation  is  affected  by  a  pub- 
lic use,  a  power  of  alt<»ratiou  is  implied,  ** unless  in  unmistak- 
ably clear  langnagt*  the  state  has  indicated  a  deliberate  purpose^ 
not  to  interfen*  in  all  time  to  coiik*."-*  It  is  not  clear  how  far 
such  an  implied  pt)wrr  of  subsequent  regulation  might  go  with- 
out violating  the  chart^^r  contract;  not,  it  seems,  to  the  extent 
to  which  its  (*x(»reis"  luul  been  attempted  in  the  Dartmouth  Col- 
lege Case,  of  which  it  was  said  in  the  Pearsall  case:  **lt  was 
not  the  case  of  an  amcMidment  in  an  unimportant  i)articular,— , 
the  taking  away  of  a  non-essential  feature  of  the  charter,  but 
a  ra<lieal  and  destructive  change  of  the  governing  body,*— a 
transfer  of  its  [)owim-  to  the  ex(»cutive  of  the  state,  and  vii  tually 
a  reincorporation  upon  a  wholly  difT(»rent  basis. ''-2 

There  is,  moreover,  a  tendency  to  place  upon  the  scoi)e  o-f 
the  contractual  vffect  of  the  charter,  and  <'onse(juently  upon 
its  constitutional  j)rote<*tion,  a  narrow  construction;  th<»  char- 
ter privileges  will,  if  possible,  be  so  construed  as  not  to  be 
exclusive  or  irrevocable,^"*  and  a  contract  will  b<»  recognised 
only  where  th«*re  is  a  consideration :  so  an  exclusive  right  to 
maintain  a  bri<lge  does  not  prevent  the  subsequent  authorisa 

i»  161  U.S.  646.  (transfer    of   Cincinnati    Collejre    to 

-0  161  U.  S.  677.  Ciminnati    University),  and  (trailed 

«  Winchester,    etc,    T  u  r  11  j)  i  k  e  Scliool   District   v.  Trustees    Do   Ky. 

Hoad   Co.   V.   Croxtun,   98   Ky.    739,  436   (changing  seminary  to  common 

33  L.  B.  A.  177.  school,  but  there  the  <'hartor  granted 

»2That    a    rcnervation    of    power  a    perpetual    appropriation    of    the 

*lo€8      not      justify      a      substantial  trust  to  Hcniinaries). 
<"hange  in  an  ediu  atimial  trust,  liolcl  -•".  Under     many    i-oiistitntimis     no 

in     Webster     v.     ('ambridm*     reiuale  irn'\«M-able    jjrant    of    sperial    ])rivi 

***eminary,  7S  Md.  ]\K\  (cliaiitrini;  f«'-  Ic^^es    tr   imintmities    may    be    made, 

male    into    mixed    srlinr)n  :     Ohin    v.  so    Illiimis    II,    14. 

Xeff,  r.L»  Oh.  St.  :',7.",   lo  \.  i:.  7l'0 
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tion  of  a  railroad  viaduct;-^  a  cliarter  right  to  charge  reasou- 
able  rates  or  to  establish  rates  by  bye-laws  does  not  prevent 
subseciueiit  le^rislatiou  regulating  rates  r^  and  an  exemption 
from  taxation  where  the  corporation  renders  no  equivalent  in 
the  nature  of  a  consideration,  will  be  treated  as  a  revocable 
license.-" 

While  thus  the  charter  contract  theory  is  weakened,  first, 
by  the  refusal,  if  i)()ssible,  to  recognise  a  contract  or  vested 
lij^'ht,  second,  by  the  subjection  of  the  contract  to  the  opera- 
tion of  the  inalien}d)le  police  power  in  the  interest  of  safety, 
order  and  morn  Is,  and,  third,  by  the  implied  reservation  of  a 
continuing  power  of  non-destructive  regulation,  the  Supreme 
Court  has  on  the  other  hand  in  a  number  of  cases  expressed 
its  opinion  strongly  to  the  effect  that  even  the  reserved  power 
to  alter  and  rej)eal  charters  cannot  be  so  exercised  as  to  de- 
stroy substantial  property  rights  which  are  independent  of 
special  privilege  or  corporate  capacity,  or  to  divert  them  from 
their  originnl  purpose,  since  that  would  amount  to  depriving 
tlie  members  of  the  eorporation  or  its  beneficiaries  of  property 
without  due  process  of  law.  Thus  it  was  said  in  Greenwood 
V.  Thion  Freight  K.  ('.:-"  '^Personal  and  real  property  ae- 
(|uire<l  by  th(»  corporation  <luring  its  lawful  existence,  rights 
of  eontract,  or  choses  in  action  so  acquired,  and  which  do 
not  in  their  luitun*  depend  upon  the  general  powers  conferred 
by  the  ehnrter.  are  not  (b^stroyed' by  such  a  repeal,  and  the 
courts  may.  if  tin*  legislature*  does  not  provide  some  special 
remedy,  enforce  such  rights  by  the  means  within  their  power." 
In  that  cas(»  it  was  held  that  th<*  railroad  company  ret«ini»d 
its  i-olliny:  stock,  horses,  stables,  the  debts  due  to  it.  and  the* 
funds  on  hand,  but  lost  the  right  to  cumber  the  streets  with 
ti'acks  which  it  had  no  longer  the  right  to  use.  Similar  ex- 
pressions are  to  be  found  in  other  cases  ;2^  and  it  should   be 

-4  Propriotors    (.f    Hri«ijrfS   v.    IIo-  Miller   v.    New    York,    15   WaW   47S; 

bokcii    Lain!    cV:    Impnivcniorit   Co.,    1  Coininoinvealth  v.  Essex  Co.,  13  Oniy 

Wall.   IIH.  -39:      "Where    under    jwnver    in    a 

-'•'•  KaiJroad  <(».  v.   Iowa,  IM   U.  S.  frharter    rights    have    been    artjuirH 

irif);   Kiijj:j::1cs  v.    Illinois.    Inv   r.  S.  and    become    vested,    no   amendment 

;'•_'<).  or    alteration    of    the    charter    e^iii 

-'•■•(Jrand    Lodi:*'    v.    \ew    Orleans,  take    away    the    property    or    rights 

HJCi  I".  S.   ]\?t.  uliicli    have   be<-onie   ve»te<l    under   n 

-'  111.')  r.  s.  i:'..  Icjritiniate    exercise    of    the    powers 

-^Shields   V.   Oli'n.,   !•.')    V.   S.   :',]1);  onmtpd." 
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observed  that  many  of  llic  slaliites  aud  oharl*M*s  reserving  the 
power  of  ainondiiirnt  aii-l  rejM'al  make  an  express  exception 
m  favor  of  V(»sl(»d  riirlits.--' 

The  Court  of  Appeals  of  New  York  has  even  said:  **An 
express  reservation  hy  the  legislature  of  power  to  take  away 
or  destroy  property  lawfully  aequin»d  or  ereated  would  neces- 
sarily violate  the  fundamental  law/'""  If  this  is  sound  law— 
and  it  seems  to  be  sound  in  principle  — it  would  follow  that 
the  jrivin^  etlVct  to  express  res<»rvati(>ns  over  charter  powers 
such  as  w-ere  involved  in  tin*  Dartmouth  College  Case,  can 
only  be  justi'tied  upon  the  considi^ration  that  such  powers 
should  never  have  been  treated  as  vested  rights  or  as  resting 
in  confract. 

g  363.  Present  effect  of  Dartmouth  College  decision.— The 
courts  have  thus  modified  both  the  original  doctrine  in  so 
far  as  it  might  be  used  to  hamper  legitimate  state  control. 
and  its  attempted  nullifieation  through  the  n^served  pow(»r  over 
eharters,  in  so  far  as  the  Iatt(»r  might  ])e  used  to  destroy 
vested  rights,  with  the  result  of  leaving  the  law  very  mndi 
where  it  would  be  if  there  were  no  Dartmouth  College*  Case. 
This  vi(*w  is  in  aceordaiiee  with  the  statement  made  by  .lustiee 
Uradley  in  a  dissenting  opinion  deliver<Ml  in  the  Siidvinji*  Fund 
Cases/'^  to  the  effeet  that  tlie  reservation  of  the  power  to  r<»j)eal. 
etc..  merely  plaees  tli<'  state  baek  upon  the  platform  which  it 
would  always  have  occupied,  had  the  doctrine  of  the  Dart- 
mouth College  Cas(*  never  been  propounded;  and  the  same 
opinion  is  expressed  by  .Judge  ("ooley  in  Detroit  v.  Plank 
Road  Co.''52 

Still  some  dift'erence  remains:  Cnder  the  reserv(Hl  power 
the  corporate  existence  may  be  terminattMl,-'"'  or  the  gov- 
erning body  be  clianged."''  which  could  not  be  done  un- 
der the  contract  tluMH-y  ;•••"'   without  a     reservation    tin*    grant 

-<»  Sec    fttimsoii     §    44.".,    Arkaiisns  '•  -  (Irecinvood    v.    Freight    Co.,    lO.") 

Const.    llM    <>,    C(ilor:Ml()    (tmst.    IT.  V.  S.   l.'l. 

$    3:    **|irovi«lo»l    tli:it    no    iiijustico  •'♦Miller    v.    New    York,    15    Wall 

Hhall  bo  done  to  tlie  rorporators. "  17S;  Atty.  (Jon.  ex  rel.  Diisenbury  v. 

"0  People    V.    O'Brien,    111    X.    V.  Looker.   Ill    Mich.  41)S,  r»()  T..  K.  A. 

1  p.  51;  see  also  to  same  efTeet  <li«-  1)|7;    hojiker  v.   Maynanl,   170   1*.  S, 

sentinjr    opinion    in     Miller    v.     New  HJ :     <!rr^ro^     v.     (Iranliy     Mining     I't- 

York,   15   Wall    17s.  Sinohjn^  ('nm|i:iiiy.    1(51.. Mo.  ()1(;,  (i.'i 

"^  !K»  r.  s.  7-J7.  s.  w.  ;:iL'. 

"-43    Midi.    1  !'••  ■'  n.iriinnntli   ( 'oll,.;r,.  ( 'ase,    1    Wli. 

r.  I  s. 
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of  a  monopoly  is  irrevocable,^*^  and  the  same  is  true  of 
exemption  from  taxation  ;3^  while  under  the  reservation 
the  exemption  may  be  revoked.^®  The  court  in  these  cases 
availed  itself  of  the  theory  of  reserved  powers  in  order  to  allow 
the  abrogation  of  a  class  of  rights  which  is  contrary  to  public 
policy.  Under  the  reserved  power  rates  may  be  regulated 
from  time  to  time,^"  while  it  has  been  intimated  that  a  charter 
right  to  charge  certain  rates  is  in  the  absence  of  a  reserva- 
tion irrevocable;  for  the  legislative  power  over  rates  is  only 
recognised  **  unless  restrained  by  charter ;  "'*'^  or  **  unless  in  un- 
mistakably clear  language  the  state  has  indicated  a  deliberate 
purpose  not  to  interfere  in  all  times  to  come."^^  It  would 
thus  appear  that  while  the  state  cannot  contract  away  the 
police  power  for  the  protection  of  safety,  health  and  morals, 
it  can  contract  away  the  power  to  protect  the  people  frouL 
rates  which  in  course  of  time  may  })ecome  oppressive  (except 
by  the  exercise  of  the  power  of  eminent  domain);  but  as  a» 
matter  of  fact,  it  has  nearly  always  been  held  that  the  state 
did  not  contract  away  the  imwer.^*-*  And  as  the  power  to 
amend  is  now  almost  universally  res(»rved,  the  principle  of  con- 
tinuing control  with  dno  regard  for  vested  rights  has  for 
practical  purposes  wcll-ni^^rb  siipcrseded  the  doctrine  of  th& 
nartmouth  ('oll(»g(»  Casr. 

As  a  result  of  this  developiuent  there  is  now  little  con- 
stitutional (lilVd'euce  betwc^en  corporations  and  individuals, 
except  in  so  far  as  the  general  law  under  which  the  corpora- 
tion is  organised  inii)oses  special  restraints  or  methods  of  con- 
trol as  ecniditions  precedent  to  the  right  to  incorporate.  The 
corporation,  once  it  is  organised,  and  subject  to  the  existing 
eorp(»ration  laws,  (Mi.joys  ample  constitutional  protection.  *'It 
is  now  settled  that  corporations  are  persons  within  the  niean> 
ing  of  till*   constitutional    provisions   forbidding  the   depriva- 

•"'•  The      Biiigliamton      Hrid^re,      3  *'•  Kugj^U's    v.    Illinois,    108    U.    S. 

Wall    51;    X.    O.    Gas    Ligbt    Co.    v.  oJG;     Railroad     Commission     Cases. 

Louisiana  T.i^ht  &  Heat  Co.,   115  C.  116  U.  8.  307. 
8.  650.  -ii  Winchester  &c.  Turnpike  Co.  v. 

^'  Picjua  Branch  of  8tate  Bank  v.  Croxton,   98   Ky.   739,   33   L.   R.    A. 

Kroop,   16  How.  369.  177. 

•«^  Tonilinsfni    %.    Jossup,    15    Wall  *2  Se(»,    however,    Detroit    v.    Citi- 

154.  zons'  8treet  KMilway  Company,   184 

••'••Shields   V.    Oliic,   «»5    r.    S.    :ni>:  V.   S.   36.S. 
Parkor    v.    Motropolitsni    ]?.    R.    (""o., 
109   Mmss.  5n«;. 
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tion  of  property  without  due  process  of  law,  as  well  as  a 
denial  of  the  equal  protection  of  the  laws."^^  In  hardly  any 
of  the  cases  in  which  the  United  States  Supreme  Court  has 
nullified  state  legislation  affecting  railroad  companies:  regu- 
.  lating  rates,  or  imposing  special  liabilities,  or  compelling  the 
issuing  of  mileage  tickets,  has  the  corporate  character  of  the 
railroad  company  had  any  controlling  effect  upon  the  de- 
cision; and  the  court  discusses  the  question  of  constitutional 
right  and  power,  as  if  the  authority  of  the  state  were  hardly 
affected  either  by  the  existence  of  the  charter  contract  or  by 
the  reserved  power  to  alter  or  amend  the  charter.  The  court 
looks  through  the  corporation  to  the  individual  shareholders 
who  have  invested  their  mori^y  in  a  business  affected  with  a 
public  interest,  but  who  have  not  otherwise  by  accepting  a 
corporate  character  forfeited  the  constitutional  protection  of 
their  interests.  *'The  power  to  enact  l(»gislation  of  this  char- 
acter cannot  be  founded  upon  the  mere  fact  that  the  thing 
affected  is  a  corporation,  even  when  the  legislature  has  power 
to  amend  or  repeal  th(»  charter  thereof.  The  power  to  alter 
or  amend  does  not  extend  to  the  taking  of  the  property  of  the 
corporation  either  by  confiscation,  or  indir(M*tly  by  oth<^r 
means. "^^  And  with  ngard  to  public  service  (corporations : 
** Under  its  police  power  the  people,  in  their  sovereign  ca- 
pacity, or  the  legislature  as  their  representatives,  may  deal 
with  the  charter  of  a  railway  corporation,  so  far  as  is  necessary 
for  the  protection  of  the  lives,  health,  and  safety  of  its  pas- 
sengers or  the  public,  or  for  the  security  of  property  or  th(> 
conservation  of  the  public  interests,  provided,  of  course,  that 
110  vested  rights  are  ther(4)y  impaired.  Tn  other  words,  the 
legislature  may  not  destroy  vested  rights,  whether  they  are 
(»xpressly  prohibited  from  doing  so  or  not,  but  otherwise  may 
legislate  with  respect  to  corporations,  whether  expressly  per- 
Jnitted  to  do  so  or  not/'^"» 

The  chief  value  of  the  decision  in  the  Dartmouth  College 
Case  lies  in  the  affirmation  of  the  principle  that  the  fact  of 
incorporation  does  not  place  property  or  contracts  of  corpora- 
tions at  the  mercy  of  the  government;^"  but  it  should  also  be 

♦'Covington    &<•.    Turnpike  ('<•.    v.  •' liouisvillc  &   N.  K.   (•(».   v.    K<mi- 

Samlford,  164  V.  S.  r)7s.  tu.k.v,  IHl    V.  S.  677,  695. 

*-»Lako  Shore  «>.    M.   S.   R.  Co.   v.  «•;  soc    ospecially    j.p.    63.">  (Jris    of 

Sinitb,   173  r.  S.  6S4,  69S.  (»pini(»ii. 
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noted  that  uo  such  power  was  contended  for  on  behalf  o^ 
New  Hampshire;  see  the  argument  on  paj?e  602:  **It  is  not 
necessary  to  contend  that  it  [the  legislature]  had  the  righti^ 
of  wholly  divertiuj;  the  fund  from  the  original  objects  of  itst. 
pious  and  benevolent  founders/'  The  juischief  of  the  de- 
cision was  the  color  it  gave  to  the  contention  (through  tht— 
application  of  the  principle  to  legislation  touching  mereh"' 
organisation,  and  by  tn^ating  organisation  as  a  vested  right  > 
that  the  fact  of  incorporation  withdraws  the  corporation  frons. 
the  exercis(»  of  legislative  power  which,  if  exercised  over  in — 
dividuals,  would  generally  be  conceded  to  be  constitutional-, 
the  contention,  in  other  words,  that  the  charter  of  incorpora- 
tion is  a  chart(»r  of  exemption  from  i)owers  of  government:- 
recognised  as  legitimate  in  the  case  of  individuals.  It  is  this^ 
last  contention  which  has  been  gradually  overcome  by  tht— 
])rogress  of  adjudication.^" 

S  364.  Compulsory  incorporation  J  ^  — In  view  of  tin*  special 
lt»gislative  p()W(*r  over  corporations,  it  may  be  asked  whethei- 
the  law  may  require  tbat  s(Mne  business  shall  not  ho  conducted 
otherwise  than  by  corporations.  The  question  was  answered 
in  the  affirmative  in  Pennsylvania,  where  this  recpiirenient  wa>6 
<-reated  with  retra rd  to  the  insiirauce  business. ^•'  The  court 
bases   its   decision   upon   the   ground   that   a   fair  measure   of 


»'  It  may  well  l>e  a<liuitte«l  that 
<orjK>rate  rharlers  should  not  Ije 
siil)je<-t<Ml  to  special  arts  of  iiitcr- 
iVroiK-e  hy  th<'  lo^islatnr*-;  hut  the 
loj^ical  j)r(M'0(juisite  \vou)<l  he  that 
rljarters  shouhl  not  he  ^rantocl  by 
special  acts.  This  is  now  recoj^uisccl 
as  a  general  principle  of  constitu- 
tional policy.  The  ]>rohibitiou  of 
sjte<'ial  legislation  reniovcs  th<'  <lan- 
•^er  of  me(hll(^souie  interference  with 
charters  to  a  ^reat  extent;  and  the 
recognition  of  the  ])Ower  of  altera- 
ti(Ui  by  general  act  merely  saves  a 
legitimate  continuing  contrcd  of  the 
stale  over  corporations  in  accord- 
ance with  tho  proL,n'<'ss  of  ;:ciicr:il 
N'gisIatiNc  p<dicy.  The  Suprnuj' 
Court  in  tlu'  !)artuioutii  CtdieL^e 
Case  hail  no  ni-.-Msinn  to  roiisidc" 
this   distinction    between   sjte<-ial   and 


general  legislation,  since  it  was  be- 
yond fe«leral  cognisance.  As  to  dis- 
tin<tion  between  legislative  and  jii- 
<licial  jiower  in  dealing  with  corpo- 
rate charters  c(»mpare  Railroad  Com- 
missioners V.  Portland,  »icc.,  H.  Co., 
(iii  Me.  *J(51),  and  State  v.  Xoyrs,  47 
Me.  lsi>,  with  Koxbury  v.  Roston. 
etc.,  K.  Co.,  ()  Cush.  4i.'4,  and  Com- 
nuui wealth  v.  Eastern  K.  Co.,  103 
Mass.  2.')4.  Also  as  to  legislative 
power  to  «le<  lare  forfeiture  without 
judicial  proceedings  under  a  re- 
hcrved  power  to  repeal:  MeLareu  v. 
IVnnin^ton,  1  Pai.  101;  Erie,  ice.,  R. 
Co.  v.  (\Msey,  L'(5  Pa.  St.  'JS7 :  Crease 
•,.  P.a brock,  L':t  Pick.  :\:\4:  Myrick  \. 
P>ra\vl<'y.  Uo   Minn.  :577. 

•^  S(M'.   also,   J}    I  J(M4  I. 

''•' Cninuntnwcalth  v.  Vrooman,  164 
Pa.   :5no,   :!.-»    L.    U.  A.  I'oO. 
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lidelity  can  be  compelled  only  when  the  business  is  in  tbc 
hands  of  corporations,  since  private  individuals  cannot  be 
compelled  to  disclose  tluMr  business,  financial  condition,  etc. 
Hut  if  incorporation  allows  a  larger  than  the  ordinarily  ad- 
missible measure  of  state  control,  it  does  so  on  the  theory 
of  a  special  license  to  which  conditions  are  annexed.  To  say 
''You  must  ask  for  special  privileges;  then  by  reason  of 
these  special  privileges  you  must  submit  to  special  regula- 
tions," is  equivalent  to  saying:  "You  must  submit  to  special 
regulations."  The  real  question  nuist  therefore  be:  does  the 
business  admit  of  special  regulation  ?  If  it  does,  the  regula- 
tions may  be  imposed  on  individuals,  associations  and  corpora- 
tions alike.  The  state  may,  however,  also  compel  incorporation, 
if  that  is  the  most  convenient  form  of  control,  provided  that 
facilities  for  incorporation  are  extended  to  all,  including 
single  individuals.  Compulsory  incorporation  is  a  conse- 
quence of  th(»  special  control,  not  vice  versa.  If,  however, 
the  requirement  of  incorporation  has  the  effect  of  excluding 
any  one  from  the  business,  it  enn  be  sustained  only,  if  th(» 
nature  of  the  business  is  such  that  it  may  be  restricted  to 
select  persons,  or  be  mndo  a  monopoly.  This  fact  was  recog- 
nised in  two  eases  arising  under  statutes  of  Xorth  Dakota 
and  South  Dakota,  restricting  tin*  business  of  banking  to  cor- 
porations. The  Supreme  Court  of  Xorth  Dakota  in  a  brief 
opinion  upheld  the  inw,  Ix^ejiuse  private  banking  might  be  pro- 
hibited altogether.''"  The  South  Dakota  court  in  an  elaborate 
opinion  held  tbat  the  statute  could  not  prohibit  any  citizen 
from  entering  upon  a  business  not  injurious  to  the  eomnnniily, 
though  aiVected  l)y  a  public  interest,  and  wns  therefore  un- 
t-onstitutional.'^' 

'"State  ox  rol.  rioodsill  v.  Wood-  -'  State  v.  Seoiijral,  3  S.  D.  55,  15 

iimnHee,  1  X.  D.  246,  11  L.  K.  A.  420.      L.  K.  A.  477. 
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CHAPTER    XVII. 

FREEDOM  OF  PROPEBTT.— PEBPETXnTIES. 

§  365.    Legal  policy.— The  freedom  of  property  from  con- 
ventional restraints  and  burdens  is  of  considerable  political 
as  well  as  economic  importance.    The  imposition  of  restraints^ 
upon  the  alienation  of  lands  or  other  property  is  a  common 
<h»vice   for   keeping   acquired    wealth    in    the   family    of   the 
founder,  and  the  i)erpetuation  of  wealth  in  the  same  families 
tends  to  produce  an  aristocracy.     All  burdens  and  restraints 
on    property    m()nH)ver   prevent   its   fre(»   circulation    and    its 
])ein^  put  to  the  jnost  productive  uses,  especially  where  such 
uses  are  attended  with  risk  to  the  owner,  and  exclude  or  retard 
the  proci»ss  by  which  property  ^ets  into  the  hands  of  those 
most  competent  to  manage  it. 

The  natural  desire  of  the  owner  to  retain  over  his  property 
a  control  <»f  the  loui^est  possible  duration,  however  much  in 
accordance  with  class  interest,  has  therefore  jrenerally  been 
felt  to  be  contrary  to  public  policy.  As  a  question  of  the 
rijrht  of  ownership  it  is  clear  that  the  fullest  recognition  of 
the  claims  of  the  owner  would  enable  him  to  bind  the  property 
in  the  hands  of  others,  while  the  permanent  exemption  of 
])roperty  from  burdens  and  restraints  can  be  attained  only  by 
restraining  his  power  of  control.  The  claim  of  freedom  of 
(»wn(*rship  may  thus  be  taken  in  two  oj)j)osite  senses,  and  the 
most  individualistic  conception  of  right  umy  here  as  in  other 
cases  logically  lead  to  the  destruction  or  impairment  of  in- 
dividual liberty.  Here  as  elsewhere  the  most  perfect  realisa- 
tion of  liberty  rests  upon  its  reasonable  restraints. 

Th(»  (*sta1)lishment  of  the  policy  of  freedom  through  limita- 
tions of  the  owner's  power  of  controlling  property  in  the  hands 
of  his  donees  or  grante(»s,  has  been  due  partly  to  the  courts  and 
])artly  to  the  legislature.  In  England  the  courts  have  generally 
inclined  towards  free  circulation  of  property,  and  the  necessary 
rules  for  the  purpose  have  become  embodied  in  the  common 
law;  to  some  extent  legislation  has  confirmed  or  emphasised 
the  policy.  Legislation  being  in  accordance  with  the  spirit 
of  the  common  law.  the  question  of  constitutional  power  has 
been  liardly  discMissed.  it  bei^ig  jivsniiied  as  a  matter  of  course 
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that  the  tnulilioiial  liiiiilatioiis  of  ownership  cannot  be  con- 
trary to  the  constitutional  guaranties  of  liberty  or  property. 
It  will  be  sufBcient  here  to  mention  very  briefly  the  prin- 
cipal rules  of  the  common  law  bearing  upon  the  matter— an 
extended  discussion  of  their  complicated  details  being  beyond 
the  scope  of  this  treatise^— and  to  set  forth  the  most  notable 
statutory  enactments  in  aid  of  the  same  policy,  together  with 
their  constitutional  aspects. 

§366.  Devices  for  tjring  up  property— Civil  law.— There 
is  a  distinction  between  restraints  on  alienation,  which  at- 
tempt to  make  impossible  or  void  the  sale  of  an  interest  by 
its  holder,  and  perpetuities,  which  are  settlements  of  estates 
by  executory  limitations  preventing  or  unduly  postponing 
the  vesting  of  an  interest.^  For  our  purposes,  perpetuity  may 
be  used  as  a  convenient  term  to  designate  devices  for  tying  up 
land  or  other  property  in  the  hands  of  its  holders  for  one  or 
Tnore  generations  or  perpetually. 

In  the  Roman  law  this  object  was  accomplished  in  varying 
degrees  by  the  ususfructus,  the   pupillary  substitution,  and 
ftbove  all  the  fideicommissum  or  trust. -^     Justinian  provided 
that  .property  bequeathed  upon  trust  that  it  should  remain 
in  the  family,  should  become  free  in  the  fourth  generation.^ 
In   France  the  creation   of  future   interests,   known   as  sub- 
5=*t;itutions,  was  in  the  ante-revolutionary  times  regulated  by 
x*oyal   ordinances,  especially  that  of  1747;  but  substitutions 
Ar-^ere  prohibited  in  1792  as  contrary  to  the  spirit  of  the  new 
<i  onstitution,^  and  the  prohibition   (subject  to  certain  excep. 
"t  ions  in  favor  of  grandchildren,  nephews  and  nieces,  and  also 
"fc^  exceptions  subsequently  abrogated  in  favor  of  noble  fam- 
ilies), was  embodied  in  the  Code  civil/*     The  French  law  of 
*^*  iibstitutions  has  been   adopted   in   Louisiana.*^      In   Germany 
^^ntailed  family  settlements  an*  provided  for  by  the  laws  of 
^  lie   several   states,   and   gtMierally   recpiire   special    authority, 
^^ometimes   from   the   sovereign.     In   Austria   they   require   a 
**7>ecial  enabling  act  of  the  legislature.     These  state  laws,  in 

»  See  Gray,  Restraints  on  Aliena-  »  Laws   of   Oct.    25   and   Nov.   14, 

^ion;  Riilo  against   Porpetuitios.  1792. 

2  Gray,  Rule  ajjainst  Perpetuities,  «§  896,  897,  1048  and  1074. 

f^ec.  2.  'Louisiana  Re\nscd  Code  §   1520; 

»  Dig.  31,  1  67  S  5.  1  69  §3.  soc  Gray  Perpotuitios  §  766-772. 
4  Novel  159. 
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(li'miaiiy,  arc  left   in  foivc  by  the  civil  codi*  of  11)00,'*  whir^^ 
otherwise  provides  as  a  jroiieral  rule  that  a  remainder  eaniu  ' 
be  limited   to   take   effect   at  a    time   later  than   thirty  yrai'-^^ 
after  the  testator's  death,  unless  it  is  limited  upon  an  even  "^ 
happenin*^  to   a  particular   t(Miant   or  remainderman   who  ir— "^^ 
livinjr  at  the  death  of  the  testator.-' 

;^  367.    Common    law^The    rule    against    perpetuities.^*'— 

In  the  Knglish  law  the  policy  a^^ainst  peri)etuities  has  beoii 
developed  by  the  courts,  without  assistance  from  the  legisla- 
ture. Parliament  attempted  to  sanction  perpetual  settlements 
by  the  statute  of  \Vestminst(»r  11,^*  the  act  under  which  _ 
estates  in  fee  tail  have  been  created.  It  is  not  certain  __ 
how  long  the  statute  was  given  full  effect  in  making  estates  in- 
alienable; in  1472  or  1478*2  y^^^^  f\J^^\  the  proceeding  of  com-  — 

mon  recovery  fully  established,  through  which  the  tenant  in 

tail   by   the  aid  of  curious   fictions  was  enabled   to  convey  :^^ 
fee  simph*.*'^ 

Contingent   remainiI<M*s,   Deing  destructible  by   the   tortiou  -s-^ 
termination  of  the  particular  estate  before  the  conthigent  n*-    - 
maind(M*man    was   ascci'taiiied    or   came*    into    existence,   coni«.     1 
not  be  effectually  uscmI  for  tying  up  i>roperty.*"*     The  deyeloj  ^fc- 
ment  of  e(iuita])le  (^states  made  it  possible  to  create  future  ii  :m.  - 
t crests    through    shifting    uses    and    (»X(»cutory   devises,   whic  '■i 
were   not   liable^  to  siich  destruction,  an<l   the  form   of  settU    —- 
ment  of  estates  commonly  ai*rang(Ml   for  in   comtemi>latinn  (   ^  ^ 
marriage,   is  said   to   have   l)eeii    invented    in   \ho  time  of  tl:^  •  " 
l*rot(M-torate.i'*     It   was   shortly   thereafter   that   the  so-call»—   ^  ^ 
rule  against  perpetuities  ])egari  to  assume  its  pr<»sent  form.'"" 
and  in  the  i)uUc  of  Norfolk's  case,  lOSo,  the  test  of  lives  m-    '^ 
being  was  delinitely  establishiMJ.     The  rule  was  fiimlly  settlt—^  * 
in  Cadell  v.  Palmer*"  as  follows:     X(»  limitation  of  a  contingei   .-^^  *■ 
future    interest   upcm    a    prior    inter(^st    is   valid,    unless  sue*-      '^ 
future  interest  must  vest  at  a  time  not  later  than  the  expin      ^  " 
tion  of  any  number  of  specified  lives  in  being  at  the  time  th-      *' 
interest  is  created,  or  within  tW(mty-oTie  years  thereafter,  t -^  ' 

'^  lntro«lurtoiy  Aet,  Art.  f»0.  i-i  Mlackstono   IT   3ri7-9. 

«  Civil  (V)(lo  §  L'10i>.  i-Jfrray,  Rule  agfainst  Perpetiiitirt^ 

i"Sec,  also.  §  HiM.  i:U.  I'Sf). 

111285    StatuN-    «le    OnniH    condi-  i^' P<»Unck   Laml   T^iws,   p.   111. 

tionalibiis.  ^'niiMv.   Sec.    l.">9-170. 

12  12   K<1.   rV,  Taltarnin's  .-as.'.  it  1    cj.  &   F.  372,    1833, 
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u'liit-h  period  (in  (lase  of  a  niinority)  tlio  tiim?  of  the  p:estatioii 
of    s^tix  infant  may  be  added.     Professor  Gray  states  the  rule 
as   follows r^**  **no  interest  sid)jeet  to  a  condition  precedent  is 
^oocl,  unless  the  condition  must  be  fulfilled,  if  at  all,  within 
twoiity-one  years  after  some  life  in  bein^  at  the  creation  of 
the    interest."    The  rule  ajrainst  peri>etuities  has  been  adopted 
iu     till*  United  States  as  part  of  the  common  law.*'*     In  some 
stsit^^s  it   has  been  attempted   to   jirive  the  rule  statutory   ex- 
prt^ssion,   without  any  radical   change.^"     In   New  York   the 
pefio<l  for  which  property  may  be  tied  up  is  two  lives  in  being 
at     the  creation  of  the  estate,  with  provision  for  minority.^* 
Til  is  change  of  the  rule,  with  regard  to  real  property,  has  been 
adopted  in  Michigan,  Wisconsin,  and  Minnesota ;22  Alabama 
makes  the  term  three  lives  plus  ten  years.23     In  New  York 
tho   tying  up  is  called  suspension  of  the  power  of  alienation, 
and  means  that  there  are  no  persons  in  being  by  whom  an  ab- 
solute fee  in  possession  can  be  conveyed.^"* 

Kstates  tail  were  likewise  introduced  from  England  to 
Au  I  erica.  In  many  states  they  havtj  been  changed  into  estates 
in  fee  simple,^^  in  others  (e.  g.  Illinois)  into  life  estates  in  tin* 
fir'st  taker  with  remainder  in  f(n»  simple  to  those  next  entitled 
to  tak(».  As  the  tenant  in  tail  can  convey  a  f(*e  simple,  the 
•'State  tail  does  not  create  a  perpetuity,  and  the  changes  ef- 
fe<ft«*<I  in  the  various  states  have  not  b(M*n  of  a  radical  nature, 
^'iosely  connected  with  the  question  of  perpetuiti<\s  is  that 

*"*^oc».  201.  tendency   in   this  country   to   regard 
»'M;i-5iy,     See.     200;     Chilcott     v.  the    inalienability    rather    than    re- 
Hart,    i2:i  Col.  40,  3.1  L.  R.  A.  41.  ninteness  of  vestinjr  as  the  test  of  a 
-'•<ii-;iy,     Sei-.     7'A3-7M\:     (Georgia,  perpetuity.     This  appears  especially 
Iowa,      Kentucky,    (,'onnecli<Mit.,    Ohio,  in    the  vali<lity  of   remote  rights  of 
lii'Iiann^   Mi«4Hissippi.  entry  for  condition  broken  and  pos- 
-^   K.    St.  II    1,  2  Se<-.  IT),  16;  Heal  sihilities   of    reverter.      Cray    §    299- 
Pro|>ort^  Law  §  32;  Oray,  Sec.  747-  lUH. 

^>^*-  -^See    Stinison    Bee.     1313.     The 

'"  ^-^i"ay  §  751.  earliest    statute    al)olishing    estates 

'^'  ^»rfiy,  §  742.  tail  is  that  of  the  Province  of  South 

*'*^eal    Property   Law   §    32.      So  Carolina  of  April  9,   1733   (Statutes 

1^^^     Mi<-higan,     Wisconsin,     Minne-  1 1 F,  ]).  341),  providing  that  **noth- 

«^^;  (iray  §  7ol.     See  Oray  §  72.s-  ing  herein  is  to  make  the  statute  de 

1'^-  on  American  legislation.     As  to  donis   in    force   iu    this   province   or 

Aifttinction    between    suspension    of  to   make  estates  whieh   were  or   are 

yo^PT  of  alienation  and  remoteness  fee   simple   conditional    at    the   ('oni- 

r>/^  vesting,  see  Gray  §  140  and  chap,  mon  law  estates  in  tail  in  this  ])rov- 

VII.     There    does    seem    to    be    a  iuce. " 


) 
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of  accumulations,  which  relates  to  income  and  has  therefor^ 
no  direct  bearing  upon  real  estate.     The  English  Thellussof 
Act  of  1800  made  directions  for  accumulation  for  a  longei 
period  than  the  lives  of  the  settlers,  or  for  longer  than  twenty-      ' 
one  years  after  their  death,  or  than  any  minority,  void.-®  Some        — 
American  states,  notably  New  York  and  Pennsylvania,  havt*         ^^ 
adopted  similar  provisions  against  accumulations.-" 

No  constitutional  (juestion  has  been  raised  with  regard  to  <:> 

laws  against  perpetuities.     The  prohibition  of  a   perpetuity  -,*• 

invariably  acts  upon  the  devolution  of  property  after  death  ^3 

which  is  subject  to  a  very  ample,  if  not  absolute,  legislative  ^^ 

control.2'^    The  laws  against  perpetuities  in  other  words  do  not  jif 

take  property,  nor  do  they  even  regulate  its  use  in  the  hands  ^ 

of  the  owner.     If  statutory  legislation  in  this  matter  be  re-  -_ 

garded  as  falling  under  the  police  power,  such  exercise  of  the         -o 
j)oliee  power  is  in  perfect  conformity  to  the  spirit  of  the  com- 
mon law. 

S  368.    Mortmain  legislation  in  England.^^— The  term  mort- 
main was  originally  confined  to  the*  holdings  of  the  church.       

nnd  was  later  on  extended  to  other  corporations.     A  corpora-      — 
lion  may  be  perpetual,  and  its  purposes  are  fixed;  therefore  ■ 

its  property  is  virtually  held  in  perpetuity ;  for  though  it  may  ^^-^ — 
convey  this  or  that  particular  piece  of  property,  yet  its  estate,..^^  , 
as  an  entirety  and  disregarding  changes  of  form,  is  tied  to^c^  -) 
p(*rnianent  purposes.     The  same  is  tru(^  of  charitable  trusts.**^-  ^"■"' 

As  the  corporation  is  fret*  of  the  incidents  of  physical  per—  - 

s( nullity,  i'cnidal  holdings  which  fell  into  corporate  hands  wei 
ilisadviintageoMs  to  th(»  lord  who  lost  the  valuable  profits  in 
<'i<lental  to  marriage,  infancy  and  death.    This  was  the  occasion 
for   thr   eiuictment  of  statut(*s   of   mortmain,   forbidding  th»- 
alienation  of  lands  to  reli<rious  houses  and  other  corporation 
the  iirst  of  which  dates  of  ()  Kdward  I  1278,  and  is  the  earli 
of  the   Knirlisli  statutes  still   ret»^arded  as  of  practical  utilit; 

-'•(Jray,  Sir.  ()S<>.  not    upon    s]>ecilir    trusts,    is   alie^^ 

-~  dray,  S'«('.  71.*;   Nfw  York  Kcnl  alili-;     prop'.^rty    lieM    u|)<»ii    spei'i^^ 

I'ropcrty    Law.    §   .')!.  cliaritable    trusts,    whether    by   vo  ^ 

-**  ITuitcjl    States    v.    Porkiiis,    ]iV.\  poratious    or    trustees,    is    aIienHb"W* 

r.  S.  (jJo;    KocluTsper^pr  v.   hraUr.  hy  order  of  ix  onwrt    (Lcwin  Trust .^p- 

i()7  111.  12J,  -41   L.  R.  A.  44(),  47   X.  p.    ",39).    unless    the   pift    is   by  irs^ 

K.  ^>-l.  terms    subject    to    condition    siibsf- 

-"Set',  also,  §  oini-oO.",.  inn'iit    or   (letenninabJe    upon    fess«*r 

■•"  Pri>p(M-ty    Ik'M    ly    loi-porationst,  (  f  the  particular  use. 
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Under  Richard  II  these  statutes,  originally  confined  to  the 
church,  were  extended  to  lay  corporations.'^^  Being  passed 
primarily  for  the  benefit  of  the  King,  the  King  had  power  to 
relieve  from  their  operation,  and  this  was  done  by  so-called 
licenses  in  mortmain.  When  corporations  came  to  receive 
formal  and  technical  charters  of  incorporation  (from  the  time 
of  Henr^'VI),  a  license  in  mortmain  became  a  regular  feature 
of  such  a  charter,  and  upon  this  license  rests  the  right  of  cor- 
porations in  England,  to  hold  land  free  from  the  right  of  the 
lord  or  King  to  enter.  The  power  to  take  or  hold  personal 
property  was  never  limited. 

Trusts  for  charities  not  vested  in  corporations  as  trustees, 
though  likewise  perpetual,  were  not  included  in  the  statutes 
of  mortmain,  and  were  favored  in  equity.  It  was  only  in 
1736  that  gifts  of  lands  (not  personal  property)  to  charitable 
uses  were  subjected  to  formal  restrictions. '^^ 

§  369.  Mortmain  legislation  in  America.'^'*— In  America  the 
power  of  cor])orations  to  hold  real  projxTty  is  regulated  by 
.Htatute,  the  usual  provision  being  that  they  may  hold  what 
is  necessary  for  their  corporatt*  purposes.  This  limitation  is 
i  nherent  in  th(»  luitnre  of  corporate  capacity,  and  can  hardly 
1  >e  said  to  represent  a  distinct  mortmain  policy,  which,  indeed, 
is  entirely  unsuitiMl  to  many  classes  of  busijiess  corporations, 
liailroad  corporations  are,  next  to  the  United  States  and  state 
jLTOvernments,  the  largest  landholders  in  the  country. 

With   regard   to   corporations   organised   for   religious   and 

^)enevolent  purposes,  the  laws  of  the  different  states  show  a 

^  listinct  policy  to  prevent  an  nndui*  accumulation  of  property 

w  ind   esp(»cially   of  land.     Thus  a  number  of  states  limit  the 

^jower  to  take  by  will;  the  constitution  of  Mississippi  forbids 

clevises  of  land  or  intert^sts  therein  for  religious  or  charitable 

^mrposes  entirely  :•'♦  Pennsylvania  has  re-enact(Ml  in  substance 

t:he  provisions  of  the  Knglish  statiit<»  of  ll:H\  extending  it  to 

jjersonal  property.'^''     New  Ycn-k  limits  the  amoinit  that  may 

lie  taken  under  tin*  will  of  a  tt»stator  leaving  a  wif(»  or  child 

^  >r  parent.  relativ<'ly  to  his  estate.-'''     .MonM)V(M\  a  number  of 

sstates   limit  absolutely   the   total   amount    which    a    religious 

^^ociety  may  hold,  either  hy  fixing  a  njaximum  acn'age  of  land 

•"•1  M  Ric.   II,  cap.  5,   1392.  »4  So<>.   l>69. 

•"^Stat.  9  Geo.  II,  oh.  L»6.'  •■••-.Art  April  2H,  1S55. 

-JSw,  also,  §  594-i;ni.  •'•  L:nvs   l^fiO.  rh.  ACyO  §   1. 
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(so  ill  Illinois.;,  or  a  laaxiinmn  valiK*  oJ*  property,  real  or 
personal,  or  of  the  inconie  tlKM'efroni.  In  New  York  the  ten- 
dency has  been  to  increase  the  amount  allowed  to  be  held 
r  $12000  income  in  1875;  $250000  income  or  $3000000  principal 
in  1889 ;  $500000  income  and  $3000000  principal  at  present) ;«' 
and  in  Pennsylvania  the  amount  allowed  to  be  held  may  be  in- 
cn^ased  according?  to  its  purposes  by  order  of  a  eourt.^** 

(lifts  to  charitable  uses  are  treated  by  the  American  courts 
with  the  same  liberality  as  they  were  in  Knirland,  and  of 
course  the  prohibition  of  ^ifts  to  su|)erstitious  uses  as  under- 
stood by  the  statute  of  Henry  VIII  has  disapp(»ared;  although 
even  now  some  courts  find  themselves  luiable  to  sustain  be- 
(luest.s  for  masses  on  the  ^rround  that  no  beneficiary  is  ascer- 
tainable.-''' In  New  York  it  was  held  that  under  the  recon- 
struction of  the  law  of  trusts  effected  by  the  Revised  Statutes 
of  1828,  the  Enp^lish  law  of  charitable  uses  had  been  entirely 
done  away  with,  and  that  charitable  gifts  in  trust  could  be 
made  only  to  c(>rporations  existing:  for  that  purpose;^"  but 
by  nn  act  of  1893^'  the  h^j^islature  reversed  this  policy  and 
l(»»raiis(Ml  trusts  notwithstandinj?  the  indefiniteness  of  bene- 
ficiaries.^- 

The  history  of  the  law  in  New  York  shows  that  the  whole 
matter  of  *rifts  to  charities  is  absolutely  within  the  legislative 
power,  luiless  controlhMl  hy  specific  constitutional  provisions: 
and  the  saint*  is  tnic  of  the  corfmrate  capacity  to  take  and 
bold  lands.  This  le^nslativc  power  is  not  in  any  way  affected 
by  claims  of  religions  liberty.  The  acknowledged  power  of 
restraint  is,  ln)W(*ver,  t'xercised  with  gn^at  moderation,  ami 
the  policy  of  the  legislature  and  of  courts  has  on  the  whole 
b(M*n  to  encourage  gifts  for  diaritabh*  and  benevolent  purposes. 

■•"  (itMioral  Corporntion  T^aw,  §   1  _',  L.    K.    A.    100;    HoeflTer    v.    Clogan, 

'A^    niiKMiclp.l     L:nvs     1 S9J,    ,h.    ()S7,  171    111.    462,   40    L.    R.   A.    730;    in 

1>94,  rh.  40CK  Now   York   upheld  as  contract.   Gil- 

••M.a\vs   lsi)n,  Juno  0.  man   v.   McArdlc,  99   N.   Y.  451;    in 

••'••  McHu^'h    V.     MrColo.    1)7    Wis.  Kansas  as   gift   to   priest,   Harrison 

MM\,  40  L.   K.   A.  7lM:    Fcstorazzi  v.  v.  Brophy,  59  Kans.  1,  40  L.  R.  A. 

St.    Joseph's    Catholir    Churr-h,     104  7lll. 

Ala.    :VJ7,    IM    L.    H.    A.    .S(>0;    Story  ^<>  Holland    v.    Allcock,    108   N.    Y. 

K«)uity   Jurisprudonco.    IKil  ;    nmtrd  '.U2. 

Moran  v.  Moran,   104   !.►.  21().  :V.)  L.  n  Ch.    701. 

K.    A.    L'OI;    SlKMinan    v.    Baker,    L'O  ^"^  Allen     v.     Stevens,     161     X.     Y. 

K.    1.    14(1,    10    1..    R.    A.    717:    Welv  ]'2'2,  on  N.   K.  568. 

ster  V.   Sutfhrow,   (iO   N.    H.    380,   4S 


§  370  PERPETUAL   RENTS.  377 

§  370.    Perpetual  rents.^^— lieiits  are  at  common  law  incor- 
poreal hereditaments  and  as  such  interests  in  real  estate.    They 
are  either  incidents  to  feudal  tenure  (rents  service),  or  may 
be  created  irrespective  of  such  tenure  (rents  charge  or  rents 
seek).    The  difference  between  the  two  kinds  of  rents  is  that 
a  right  to  distrain  inheres  in  the  rent  service,  and  had  to  be 
expressly  reserved  in  the  other  class.    Rents  service  in  England 
could  not  be  reserved  on  grants  in  fee  after  1290,  in  consi^ 
quence  of  the  Statute  Quia  Emptores.     Feudal  tenures  have 
disappeared  in  America  (they  are  expressly  abolished  by  the 
constitutions  of  New  York,  Arkansas,  Minnesota,  Wisconsin), 
and,  except  in  Pennsylvania,^^   rents  service  issuing  out  of 
estates  in  fee  simple  have  become  impossible,    l^erpetual  rents 
charge  can,  however,  be  created  in  nearly  all  states,  although 
they  are  most  unusual.^*"*     In  Pennsylvania  whc^re  such  rents 
occur,  the  legislature  in   1869  attempted  to  provide  for  the 
compulsory  redemption  of  existing  irre<leemabl(»  n^nts  at  th<* 
option  of  the  owner  of  the  land,  but  the  act  was  declared  un- 
constitutional.'***    The  court  admitted  that  it  would  have  been 
within  the  power  of  the  legislature    to    forbid    the    futun* 
creation  of  perpetual  rents;  but  this  the  statute  failed  to  do, 
operating  only  on   existing   rents,   and   apparently   assuming 
that  new  rents  were  not  apt  to  be    created.      In    Maryland 
lorround  rents  are  redeemable  after  fifteen  years.     The  absence* 
of  provisions  in  other  states  is  probably  to  be  ascribed  like- 
"wise  to\the  fact  that  such  rents  are  not  as  a  matter  of  fact 
created;  in  France  and  Crerniany  all  rents  are  necessarily  re- 
<.leemable  after  thirty  years,^'  in  Germany  with  a  reservation 
in  favor  of  territorial  laws. 

§371.  Long  leases.— The  constitution  of  New  York,  while 
slaving  rents  created  prior  to  1846,  prohibits  leases  or  grants  of 
^agricultural  land,  for  'a  longer  period  than  twelve  years,  in 
^which  shall  be  reserved  any  rent  or  service  of  any  kind."*^ 

♦8  Bee,  also,  §  589.  ;u't  'of    Poiinsylvaiiia    of    1855    do- 

**  Ingersol]  v.  Sergeant,  1  Whart.  rlarinjj    ground    rents    to    be    oxtin- 

337;  see  Gray  Perpetuities,  §  26.  guishe*!    where    no    payment    or    <le- 

« See  Scott  v.  Lunt,  7  Pet.  596.  inand   for  payment   had   been  made 

Xeases  in  fee  arc  recognised  in  New  for  21  years,  see  W^ilson  v.  Tsemen- 

Tork    by    statute.      Kejil    Property  jror.  1S5  TT.  S.  55. 

Taw.   §   193,  Tiaws   1805,  rh.   OS.  '■  r.   (.   r,:JO,   H.   (J.   B.    1202. 

«•'•  Pa  lai  rot's    npprol,    (»7     P;i.    St.  ^^'on^lii.    1,    1-1. 
479;  see  Sec.  oSO,  mfm.     Xh  to  nn 
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The  same  provision  is  foiuid  in  Michigan,*"  and,  with  a  change 
of  the  maxiniuni*  term,  in  lowa,^^  Minnesota,^^  and  Wiscou- 
8in.^2  Alabama  provides  by  statute  that  no  leasehold  estate 
ean  be  created  for  a  longer  term  than  twenty  years.  California, 
Nevada,  and  Dakota  limit  leases  of  town  lots  and  build- 
ings to  twenty  years,  of  agricultural  lands  to  ten  years. 

With  reference  to  tlie  prohibition  contained  in  the  consti- 
tution of  New  York  the  Court  of  Appeals  of  that  state  says: 
**The  theory  of  the  convention  which  prepared  the  provision 
was  that  long  leases  of  agricultural  lands  for  agricultural 
purposes  were  detrimental  to  the  interests  of  agriculture,  be- 
cause the  tenants  had  no  desire  to  improve  by  the  best  method 
of  cultivation,  an  inheritance  which  was  liable  to  pass  from 
them  and  their  descendants  without  a  com|)ensation. ''"••*  This 
reasoning  seems  very  peculiar;  for  the  longer  the  leasehold, 
the  more  will  the  t(Miant  be  ai)t  to  make  improvements,  and 
it  is  upon  this  theory  that  long  or  per[)etual  leases  are  favored 
by  economists.  In  short  leases  there  will  be  no  inducement 
to  the  tenant  to  make  permanent  improvements,  unh'ss  the 
law  secures  him  (fompi'nsation  therefor  upon  the  expiration 
of  his  leas(*;  and  in  Kngland  and  In^lanrl  such  right  has  been 
in  part  secured  by  legislation.^^  In  the  Cnited  States  such 
laws  seem  to  be  unknown.  The  natui'al  effect  of  the  prohibi — 
tion  of  long  agricultural  leases  would  seem  to  be  that  land  will* 
not  be  leased  for  cultivation,  but  that  the  owner  will  cultivate.- 
it  through  hired  labor.  This  system  will  tend  to  product  ^ 
small  peasant  proprietors,  and  to  prevent  the  development  o^ 
a  class  of  great  landlords  and  socially  and  politically  depend  A 
ent  farmers.  In  this  light  the  prohibition  of  long  leases  a[ 
pears  y)rimarily  as  a  measure  of  a  political  character.  Inci"  ^ 
dentally  it  may,  like  the  abolition  of  primogeniture  and  o^^-J 
entails,  ])revent  the  accumulation  of  landed  holdings  in  a  fev^^  " 
hands.  It  is,  however,  to  be  noted  that  in  most  of  the  state-^^ 
there  is  nothing  to  prevent  the  formation  of  large  corporation  m^  "■ 
for  agricultural  purposes.  It  seems  also  that  irrigation  con*  ^^ 
panics  by  obtaining  control  of  the  sources  of  water  supplv--!^ 

*»18,  2.  1846,  1052,  1053,  1063;  Mass.  Nat      :^ 

BOl,  24;  20  years.  Bk.  v.  Shinn,  163  N.  Y.  360,  57  V<5: 

«il,  15;  21  years.  E.  611. 

R-1,  14;   15  years.  fi4  Favvcett   Manual   Pol.  Ecoiu  c*^ 

53  Stephen    v.    lleynoMs,    (J    X.    V.  VII. 
454,      Debates     C'oiistl.     Convention 
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could  in  the  absence  of  regulative  legislation,  reduce  landhold- 
ers to  a  condition  of  absolute  dependence,  and  make  them  to 
all  intents  and  purposes  rent  paying  tenants;  in  the  western 
arid  states  water  rights  have  therefore  become  the  object  of 
considerable  legislative  solicitude.^*'''  A  system  of  perpetual 
rents  and  leases  may,  however,  also  have  its  beneficial  r(»- 
sults.  While  at  the  beginning  of  the  last  century,  the  con- 
sideration of  political  and  social  dependence  was  controlling, 
and  legislation  was  therefore  inimical  to  permanent  tenures  of 
that  kind,  an  opposite  tendency  has  set  in  in  recent  years,  and 
rent  paying  estates  (Rentengueter)  have  been  encouraged  by 
statute  in  Prussia.  They  are  intended  to  be  used  for  the  pur- 
pose of  transforming  agricultural  laborers  into  farmers  on 
their  own  account.  The  German  civil  code,  while  declaring 
rents  in  general  to  be  redeemable,  has  made  a  saving  in  behalf 
of  the  rent  paying  estates  created  under  state   legislation."'*' 

wSee  §§  414-4 J 7,  infra,  r»«  introductory  act  to  ('ivil  Code, 

Art.  6L>. 


CHAPTER   XVIII. 
BUSINESS  AFFECTED  WITH  A  PUBLIC  INTEREST. 

§  372.     Statement  of  the  doctrine.— The  doctriue  of  propertj^ 
affected  with  a  public  interest  was  delinitely  formulated  in 
this  country  in  the  case  of  Munn  v.  Illinois.^     The  court  laid 
down  the  principle  that  *'when  one  devotes  his  property  to  a. 
use  in  which  the  public  has  an  interest,  he  in  effect  graut.s  to 
the  public  an   interest  in   that  us(i,   and   must  submit  to   be 
controlled  by  the  public  for  the  common  ^ood  to  the  extent 
of  the  interest  he  has  thus  created.*'     The  business  affected 
by  the  case  before  the  court  was  that  of  the  storaj^e  of  j^rain 
in  elevators  in  the  city  of  Chicago;  the  public  control  exer- 
cised consisted   in  the  regulation  of  charges.     A  number  of 
other  cases  decided  at  the  same  time   (all  these  cases  being* 
known  as  the  (iranger  cases)  sustained  similar  control  exer- 
cised over  railroads.     In  support  of  the*  doctrine  enunciated 
by  the  court  the  following  passage  from  Lord  Hale's  treatise 
De  Portibus  Maris  is  quoted:     **If  the  king  or  subject  hav«» 
a   public   wharf   unto   which    all   persons   that   come    to    that 
port  must  come  as  for  the  purpose  to  unlade  or  lade  their 
goods,  because  they  are  the  wharfs  only  licensed  by  the  queen, 
according  to  the  statute  of  1  Eliz.  cap.  11,  or  because  there  is 
no  other  wharf  in  that  port,  as  it  may  fall  out  where  a  port  is 
newly  erected,  in  that  case  there  cannot  be  taken  arbitrary 
and  excessive  duties  or  (*ranage,  wharfage,  pesage,  &c. ;  neither 
can  they  be  enhanced  to  an   innnoderate  rate,  luit  the  duties 
must  be  reasonable  and  moderate,  thoujrh  settled  by  the  king's 
license  oi*  ehartei*.   For  now  the  wharf  and  erant*  and  other  eon- 
veuiences  are  atl'cH'ted  with  a   public  interest,  and  tlu'y  cease 
to  be  juris  priraii  only:  as  if  a  man  set  out  a  street  in  new 
building  on  his  own  land,  it  is  now  no  longer  bare  private  in- 
terest, but  it  is  affei't(»(l  with  a  pu])lie  interest."     The  illustra- 
tion last  given  is  not  a  happy  (»ne.     The  setting  out  of  a  street 
is  the  familiar  eas(»  of  dedication  which  grants  to  the  public 
an  easement  of  right  of  way.     Xo  suith  iledication  can  be  ini- 
l)uted  to  th<'  builder  of  a  wharf.     lie  certainly  invites  public 

1  IM    r.   S.    113,   1>(77. 
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imtronajfe  ami  therefore  public  interest;  but  this  is  far  from 
saying  that  he  grants  to  the  public  an  interest  in  the  sense 
of  a  right.  By  making  property  valuable  to  the  public,  tin* 
owner  is  guided  by  considerations  of  self-interest,  and  he  ex- 
pects to  derive  from  the  {)ublic  patronage  a  profit  commensu- 
nite  to  the  pul»Iic  use.  There  is  no  purpose,  actual  or  implied, 
to  part  with  his  proj)rietary  control  in  the  least  degree,  such 
as  is  undoubteclly  involved  in  the  dedication  of  a  public  high- 
way.- The  supposed  grant  to  the  public  is  therefore  a  pure 
fiction  of  law,  whicli,  far  from  aiding,  merely  confuses  the 
understanding  of  the  problem.  In  making  his  property  val- 
uable to  the  public  and  offering  it  to  the  service  of  the  public, 
the  owner  does  men'ly  what  every  business  man  does  who  in- 
vites indiscriminati*  public  patronage. 

§  373.  Kinds  of  business  and  forms  of  control.— If  a  greater 
than  the  ordinary  control  is  claimed,  it  should  be  justified  by 
the  peculiar  conditions  of  the  business  affected. 

Omitting  thosf  kiiuls  of  busiiK^ss  which  are  subjected  to  a 
special  control    in  the   intt^rcst  ot*   peace,   safety,    health    and 
Jnorals,  and  wlii<*h  involve  only  the  i)olice  power  in  the  nar- 
rower sense  of  the  term,  tlu*  following  have  been  classed  from 
lime  to  time  as  in  a  spt^rial  sense  public  occupations  or  classes 
« >f  business:  at  common  law,  Uw  business  of  th(*  carrier,  inn- 
Aceeper,   ferryman,   wliarfing(*r,   miller;   the  character    is    fre- 
cjuently  indicated  by  the  term  public  or  common  carrier,  etc.; 
iDy   modern  statntes,  and  in  addition  to  the  common  law,  the 
1  nisiness  of  railroads"  and  th(»  telegraph  and  telephone;  also 
trhe  management  of  turnpikes  and  canals;  storage  of  grain  and 
tobacco,  and  the  business  of  sto<*kyards:  the  supply  of  water, 
fL^as,   light,    h«'at,   and    power,    thnnigh    pi[)es   and    wires;   and 
flunking  and   insurnnee;   nnder  nM;ent  judicial  decisi<ms.  also 
t  he  gathering  and  distribution  of  news  and  market  quotations.-* 

-  8i-e    remarks    of    Fry.    L.    ,1..    in  jimi    :ir««    subjtvt     to    ;jovern mental 

-^Xuaterberry    v.    ('or[>'n    of    OMliarn,  control    rejtjanling   charges,    discrini- 

Xi9  Ch.  \).  750,  on  j>.  7S4.  ination,     etc       In     Austria     contro- 

•*»  The  (loetrine   that   a    r:iilr(»a<I    is  v«»rsies  as  to  interpretation  of  rall- 

••.ffecte*!   with    a    public    use   is    laid  road    charters    are    assigned    to    the 

^*Jown   with  especial  clearness  in   01-  administrative    courts,    the    regular 

^-ott    V.    Supervisors,    IG    Wall    twx.  *ivil     jurisdiction     being     excluded, 

^n    foreign    cf^untries    railroads    are  ( Kusclicr      Nationaloekonomie      FTT, 

^lno    regarded    as    ^eini-|»ul>li«-    |»ii»f..  I9H.) 

^rty     if     thf^y     aje     not     .dtd^pthfr  *  IH      <i«'rinany      mining     is     al.-o 

owned    and   managed    by    tin    state,  tioaled   as   a    business  affected   with 
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While  it  may  be  said  that  the  various  classes  of  business 
mentioned  have  to  do  with  either  transportation,  or  finance, 
or  the  necessaries  of  life,  or  the  staple  products  of  the  com- 
munity, it  does  not  appear  that  they  have  one  common  char- 
acteristic which  could  explain  the  special  public  interest. 

Turning  to  the  special  control  exercised  over  them,  we  find 
that  it  assumes  one  or  more  of  the  following  forms :  the  regu- 
lation of  charges;  the  requirement  of  equal  service;  require- 
ments in  the  interest  of  public  convenience ;  and  requirements 
and  restraints  in  the  interest  of  financial  security. 

It  is  then  necessary  to  incpiire,  to  what  classes  of  business 
each  of  these  requirements  applies,  and  how  it  is  justified  by 
the  nature  of  the  business  to  which  it  applies. 

REGULATION  OF  CHARGES.   SS  374-385.5 

§374.  English  legislation.— The  English  Statutes  of  the 
I^ealm  show  only  few  parliamentary  enactments  regarding 
charges  <»r  prices.  Of  the  time  of  Edward  II  there  is  an  assists 
of  bread  and  ale,  and  an  act  fixing  toll  at  mills,  and  the  prices 
of  victuals  form  th<'  subject  of  a  statute  of  Henry  VUI.**  The 
legislation  regarding  the  rate  of  interest  on  money  has  already 
been  referred  to;  closely  allied  to  it  is  the  legislation  as  to 
profits  on  exchange  of  money,  of  which  an  example  is  found  in 
25  Ed.  Ill  St.  5,  c.  12.  Reference  has  also  been  made  to  the 
Statutes  of  Laborers  providing  for  the  fixing  of  maximum 
rates  of  wages.  Of  the  time  of  the  Tudors  w^e  find  statutes 
fixing  prices  or  rates  for  long  bows,"^  fares  of  Thames  Water- 

a   public  interest.     Notice  must  be  whether  the  state  has  delegated   it 

given  of  the  beginning  and  the  bus-  to    the    municipality.      This     latter 

pension    of    operations;    if    deemed  aspect   will    not   be   here   discussed. 

necessary  in  the  public  interest,  op-  See  St.  Louis  v.  Bell  Telephone  Co., 

erations  must  be  conducted,  on  pain  96    Mo.    623,    2   L.   R.   A.    278;    Be 

of   forfeiture.     On    the  other  hand,  Fryor,   55    Kan.    724,    29   L.    R.    A. 

land  may  be  condemned  in  order  to  398;   Rushville  v.  Rusbville  Natural 

allow      the      opening      of      mines.  Gas  Co.,  132  Ind.  575,  15  L.  B.  A. 

(Georg     Meyer,     Verwaltungsrecht,  321 ;  Chicago  Union  Traction  Co.  v. 

§    118,    Prussian    law    of   June    24,  Chicago,  199  111.  484  and  579,  65  N. 

1865.)     This  privilege  is  also  recog-  E   451  and  470. 
nised    in    France     (Ducrocq     Droit         « 25  Henry  VIII,  cap.  2.     As  to 

Administratrif,  §   710).  the   difficulties   of  a  just  assise   of 

•'•  In    «'ns«-    (»f    rejjulation    by    mu-  bread    see    Roscher    Nationaloekono- 

nirijja!     .'lutliority     the     (juestioii     is  mie  HI,  798,  800. 
not    (mly    whetlier   tlii'   power  <an    he  ^  3  Henry  VII,  13. 

constitutionallv        exercised.        but 
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men,®  books,-'  and  Ikht  barrels.^"  The  price  of  coal  in  Lon- 
don is  fixed  by  16  and  17  Car.  II  e.  2;  and  by  3  P.  and  M. 
c.  12,  §  24,  the  jiistiees  of  the  peace  are  authorised  to  assess 
the  prices  of  land  carriage  for  all  goods.  These  statutes  prol)- 
ably  do  not  repres(»iit  the  whole  of  authoritative  regulation  of 
charges  in  England,  which  should  include  rates  made  by  local 
authorities,  under  charter  authority  or  prescriptive  right.  If 
we  ask  on  what  principle  the  power  to  regulate  was  claimed, 
different  considerations  wull  be  found  to  api)ly  to  different 
subjects:  the  price  of  bread  has  been  from  an  early  time  the 
object  of  governmental  solicitude  in  all  countries;  maximum 
wages  were  fixed  as  a  means  of  restraining  the  laboring  classes; 
the  regulation  of  the  rat(»  of  interest  was  regarded  as  a  license 
rather  than  as  a  restriction.  But  generally  the  doctrine  of 
the  later  Middle  Ages,  eiuuiciated  (»si)ecially  in  the  writings  of 
the  eanonical  jurists,  was  that  every  commodity  had  its  just 
and  true  price,  and  that  determination  by  public  authority 
was  not  only  a  l(»gitinmte,  l)ut  in  many  cases  the  best  method 
of  getting  at  this  [)rice.*'  The  doctrine  has  been  abandoned 
in  England,  and  the  old  statutes  are  no  longer  in  force;  but  the. 


f^6  Honry  VIII,  <ap.  7;  2  and  :\ 
P.  &  M.  cap.  16. 

»25  Henry   VIII,  cup.   15. 

i«35  H.  VIII,  <:.   8. 

11  Chiuninghaiu,  (Jrowtli  «>f  Eng- 
lish Commerce  IT,  -32,  and  e«pe- 
cially  Endemann.  Studien  zur  Ro- 
maniBtiseh  -  Kanonistiseheii  Wirt- 
Hchaftslehrc  TI,  38. 

Bogers,  Six  Centuries  of  Work 
and  Wages,  p.  140:  *'Xo  police 
of  the  middle  ugew  \v«)uld  allow 
u  producer  of  the  necessaries  of 
life  to  fix  his  charges  by  the 
needs  of  the  individual,  or  in  qoo- 
nomieal  language,  to  allow  supplies 
to  be  absolutely  determined  by 
demand.  The  law  did  not  fix  the 
price  of  the  raw  material,  wheat  or 
barley.  It  allowed  this  to  be  de- 
termined by  scarcity  or  plenty;  in- 
terpreted, not  by  the  individuars 
needs,  but  by  the  range  of  U\o 
whole  market.  But  it  fix^d  the 
value  «»f  tho  Inlwmr  wliii-li  must  ho 
expende<l    on    wlicit    and    l)ar]ey    in 


order  to  make  them  into  bread  and 
ale.  Xot  to  do  this  w<»uld  hav<; 
been  to  the  min<I  of  the  thirteenth 
<-entury,  and  for  many  a  century 
afterwards,  to  surrender  the  price 
of  food  to  a  combination  of  bakers 
jind  brewers,  or  to  allow  a  rapacious 
dealer  to  starve  the  public.  They 
thought  that  whenever  the  value  or 
part  of  the  value  of  a  necessary 
commodity  was  wholly  determinable 
by  human  agencies,  it  was  possible 
to  appraise  these  agencies,  and 
that  it  was  just  and  necessary  to 
do  so.  That  we  have  tacitly  relin- 
quished the  practice  of  our  fon*- 
fatliers  is,  I  repeat,  the  result  of 
the  experience  that  competition  is 
sufficient  for  the  protection  of  the 
consumer.  But  I  am  disposed  to 
believe  that,  if  a  contrary  experi- 
ence were  to  become  sensible,  we 
sliouM  discredit  our  present  prac- 
tirc  Hnd  r<'vive,  it  nuiy  be,  the  past, 
at   legist  in  some  directions.'* 
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earlier  practice  of  lej<islation  has  not  perhaps  been   without 
influence  upon  the  doctrines  of  American  courts. 

§  376.    American  legislation  regarding  prices  and  charges.— 

Legislation  in  the  colonies  seems  to  have  confined  itself  U* 
the  following  of  English  precedents;  the  Ri^vised  Laws  of 
Massachusetts  of  1G49  show  rejrulations  of  prices  or  rates  in 
the  foUowinjj:  matters:  interest  on  money:  wa^es:  bread;  fer- 
riage; mill  tolls;  and  wharfage.  Massachusetts  also  provided 
for  punishing  those  taking  excessive  wages  or  unreasonable 
prices  for  merchandise,  and  in  1777  enacted  for  the  City  of 
Boston  an  elaborate  taritV  of  charges  for  labor  and  merchan- 
dise, which,  however,  was  repealed  in  the  same  year.^^  fhi- 
earliest  legislation  of  the  Colony  of  New  York  in  this  matter 
relates  to  wharfage  rates.' "^  A  statute  of  the  State  of  New 
York  of  178()  provided  for  the  furnishing  of  books  by  authors 
at  reasonable  prices.'^ 

The  reguhition  of  wages  has  been  abandoned  in  all  states, 
and  is  forbidden  by  the  constitution  of  Louisiana;**'^  the  ma- 
jority  of  jttates  regulate  the  rate  of  intensst  on  money;  many 
stat(»s  [)rovide  for  authoritative  deiermniation  of  mill  tolls, 
ferry  and  wharfage  rates,  and  i)ilot  fees.  Turnpike  corpora- 
tions and  canal  companies  were  first  formed  by  special  acts, 
which  often  fixed  the  tolls;'"  where  turnpikes  are  now  estab- 
lished under  g(*neral  acts,  local  authorities  are  often  given 
p()W(M*  to  regulate  tolls,  so  in  Illinois.'"  The  early  railro.ad 
eharters  likewise  n*gularly  contained  provisions  regarding 
rati's;  and  in  the  first  g<'iu*ral  railroad  act,  that  of  New  York 
of  L^48,  the  legislature  reserved  the  right  to  reduce  rates,  so 
that'  the  annual  i)rolits  should  not  fall  below  ten  per  cent.  A 
inunber,  although  not  a  majorit}',  of  states,  now  undertake 
or  give  j)ower  to  railroad  commissions,  to  limit  or  regulate  rail- 
road rates,  oft(»iier  with  n»gard  to  passenger  than  freight 
rates.'^  Tn  1871,  Illinois  added  to  the  list  of  state  regulated 
charges  th(»  warebousiim  of  grain,  and  this  legislation  has 
been  followtMl  in  a   iinml>er  of  the  Western  states:  and   some 

^'-' Damn's  Abridgcmeut  VI 1,  p.  .'•i».  '^  Ke\.  Stat..  Tollroads,  §  9. 

»•»  Act  of  June  22,  1734.  i^Stimsoii     Am.     Stat.     Law     II, 

»^  Greenleaf  Laws,  p.  27;').  ^35-441,      44o-432;       also      Interat. 

^•' §  49.  Com.  C'(»mm*ii   v.  ('iiH-innali,  &^r.,  K. 

T''Porrinp    v.    riH-^np^'akr    tV    D.-l.  Co.,   Hi;   T.  S.    I71»,  41>o-inO. 
Cuuiil  r,,.,  9   ITow.  172. 
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of  the  tobacco  producing  states  regulate  the  charges  for  ware- 
housing tobacco,  so  North  Carolina  by  act  of  1895.  The  legis- 
lation of  the  last  decade  has  added  to  the  list  of  regnlat<Ml 
charges:  telephone  rates,^®  insurance  rates,-*^  the  price  of 
j?as,2'  and  the  price  of  water/-^  }nid  the  char<res  made  by  stock 
yard  conjpanies.^*^ 

Mention  should  also  he  made  of  th(»  power  contained  in 
city  charters  to  regulate  the  comp(Misation  of  hackmen,^^  dray- 
men, omnibus  drivers,  porters,  expressmen,  and  others  pursu- 
ing a  like  occupation. 2'''> 

§376.     Attitude    of    the    courts.— Local    regulations   have 
not,  in  the  i)ast,  been  subjected  to  serious  judicial  scrutiny  as 
to  the  question  of  their  constitutionality. 2*^       The    fixing    of 
maximum  rates  of  interest  has  always  been  upheld  without 
questioning,   the   long   established   historictal   usage   being  re- 
•rarded  as  a  sufficient  justification.     The  regidation  of  grist 
mill  tolls  has  been  sustained!  in  Maine  upon  the  ground,  that 
from  the  early  colonial   times  mills  have  always  been  aided 
by   legislation  in  the  public   interest.-"     The  constitutionality 
c»f  the  legislation  regulating  railroad  charges  was  upheld,  upon 
the  fullest  c(msideration,  in  the  (i ranger  Cases,2«  which  at  the 
s«ame  time  sustaiiH'd  the  regulation  of  warehouse  rates.     The 
principal  opinion  was  written  in  the  warehouse  case  (Munn  v. 
Illinois),  and  the  court  relied  most  strongly  upon  the  fact  that 
the  business  of  grain  elevators  in  the  city  of  Chicago,  a  **gate- 
xvay  of  commerce,"  constituted  a  virtual  mtmopoly.    The  same 
,iustificati<m  applies  still  more  strongly  to  railroads;  for  the 
l)usiness  of  a  railroad,  which  calls  for  extraordinary  legal  priv- 
ileges in  the  exercise  ot*  eminent  domain,  has  some  of  the  fea- 

i»Imliaiia.   Nfaryland,   1S96.  -'"'Illinois  City  Law,  V,   §   1,   No. 

••:"  New   Hampshire,   1S99.  42. 

-•»  New    York    General    Laws,    eh.  -« Sustained   in   Commonwealth   v. 

-=10,  §  70.  Dnane,  98   Mass.    I ;   Commonwealth 

•-••J  Illinois  Act  of  1S91.  v.   dage,    114    Mass.    32S;    also   Chi- 

"«  Nebnuska     an<l     Kansas,     1897.  eago    Union    Traction    Company    v. 

*The  act  of  Kansas  was  de<-larod  un-  ('hicago,  199  111.  484  and  579,  65  N. 

« -onstitutional  on  account   of  its  un-  K.    451    and    470,    case   of   a    street 

~>-oasonableness    and    inequality;    see  railroad  company, 

^.'otting  V.  Kansas  City  Stock  Yards  -'T  State  v.    Edwards,   SH   Me.   102, 

<."o.,  183  IT.  S.  79.  25  L.  R.  A.  504. 

24  As    to    regulation    of    hackney  -'« 94    U.    S.    113,    155,    164,    179, 

voaches    see     Anderson.     Oritjin     of  180,  181,   183. 
Commerce,    1635,    1637,    1654;    Ry- 
incr's  Foeilem  XIX  721,  XX  159. 
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tares  of  a  do  jure,  as  well  as  of  a  de  faeto  monopoly.     Not-     - 
withstandin*:    souk*    more    general    expressions,    the    Granger    -: 
(.'ases  mifrht  have  been  eonstnied  as  making  the  power  to  regu-    — 
late  eharges  depen<lent  ujxm  tin*  monopolistie  character  of  a    ^ 
l)iisin(»ss;  and  the  same  virw  may  hv  takfn  of  the  decisions  *h 
in  Biidd  v.  New  York,-'*  sustaining  the  Xrw  York  statute  fix-  — 
ing  elevator  charges  in  the  cities  of  New  York  and  Buifalo,^  « 
in  whieh  the  court  likewise*  dwelled  uj)on  the  virtual  monopoly"-;^ 
enjoyed  by  the  business,  and  in  Spring  Valley  Water  Works==a 
V.  Sehottler,**"  where  it  is  n^cogniscd  thai  the  state  may  regu—   ^ 
lat(»  the  price  of  water  if  the  supply  is  monopolised.     But  the=^» 
requirement  of  a  monojxjly,  legal  or  actual,  as  a  justifieatioi 
for  the  legislative  regulation  of  charges,  was  abandoned 
l^rass  v.  North  Dakota,  where  the  regulation  was  upheld,  ali 
though  the  grain  elevator  business  in  that  state  did  not  pr 
sent  any  f(»ature  of  monoi)oly.""     '*\Vhen  it  is  once  admitte 
*     *     *     that  it  is  competent  for  the  legislative  power  to  conKrr^ 
trol  th(»  business  of  elevating  and  storing  grain,  whether  ear^*^ 
ried  on  by  individuals  or  associations,  in  cities  of  one  size  an^-  -« 
in  some  circnmstances,  it  follows  that  such  power  may  be  leja^ 
gaily  exerted   over  th(»  same   business    when    carried    on    ir:  -• 
smaller  cities  and  in  other  circumstances."     The  expression^cr 
in  the  (»arlier  cas(»s  concerning  tin*  monopolistic  character  ot^^ 
the  business  were  now  declariMJ  to  have  gone  only  to  the  que*-^ 
tion  of  the  propriety,  and  not  of  llie  power  of  such  lesfislatioi     ^ 
Tin*  decision   was   renden'd   i)y  a   bare  inajority  of  the  cour*" 
and   the   dissenting  opinion    aiiain   emphasised    the    view   thJF^ 
only  a   practieal  mono|)oly  justifies  the*  regidation  of  charge 
The  i-rguiation  of  tobacco  \v;n"t»bous<*  (^llarges  would  b<»  sin 
ilar  in   piinciple  1o  \hr  reunlation  of  grain  (*li»vator  charge 
The  re^uialioii  of  tej»*j)}ione  rates  has  been  upheld  upon  the 
sjimc  m'onnds  as  that  of  railroad  i-ates.'*-     The  n'gidation  (- 
insur.'uice  i-nt«'S  Ims  not  yet   been  passed  ui)on  .j\i(ii<*ially.^^ 

S  377.    Justification  by  legal  or  virtual  monopoly.— Wht 

-'■*  \\'.\  IT.  S.  Til 7.  <l»»ruMl,   ami    in   soiiio  eiLRC8    (bake 

•■•'•110  V.  S.  :il7.  iiink(M'per.s,    &c.),   a    roquirement 

•'■^  !.■>:;   r.  S.  .".III.  |i()st      rales    has     boon     HubAtitu 

:-  ll»M-k«'tt   V.  Statr,   in.">   I  ml.  iT)!);  ('liarjjes  of  porters,  koepors  of  j 

<  antral   ['iiinii  Tol.  Co.  \.  Hra<lbury,  lie  coiivoynTiei's,  <*liimney  sweeps 

H>(>  ln«l.  1.  dru^^ists  may  still  bo  fixed  bj 

•'■'•  In    (Jcrinaiiy    tin*    rejxuhitioii    of  tliority.     Tra<lo  (\>(U*  §  72-78. 
rliarj^rs    has    jjiMx^rally    i.>cen    abaii- 
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the  constitutional  power  to  regulate  prices  and  charges  is 
examined  on  principle,  little  difficulty  will  be  found  in  sustain- 
ing it  with  reference  to  all  classes  of  business  claiming  special 
privileges  at  the  hands  of  the  community.  In  nearly  all  cases 
the  privilege  is  of  such  a  character  that  it  cannot  be  indiscrim- 
inately given,  and  therefore  the  business  constitutes  a  de 
jure  monopoly ;  and  in  all  cases  the  enjoyment  of  special  priv- 
ileges removes  the  business  from  a  condition  of  equality  with 
purely  private  enterprises.  The  enjoyment  of  special  rights 
and  powers  demands  and  justifies  the  exercise  of  special  con- 
trol. This  consideration  applies  to  all  enterprises,  in  behalf  of 
which  the  power  of  eminent  domain  is  exercised,  or  which  use 
public  highways  in  a  special  and  exclusive  manner:  railroads, 
canals,  bridges,  turnpikes,  telegraph,  telephone,  water,  gas, 
and  electric  conduits.  The  right  to  keep  a  ferry  being  treated 
as  a  franchise,  falls  under  the  same  principle.  A  mill  which 
uses  water  power,  is  very  commonly  granted  special  privileges 
with  regard  to  overflow.'**  The  keepers  of  cabs  and  hacks  en- 
joy special  rights,  if  they  have  permanent  stands  on  city 
streets. 

It  has  been  shown  that  the  opinions  delivered  in  the  earlier 
grain  elevator  cases  strongly  relied  upon  the  monopolistic 
character  of  the  business.  The  monopoly  in  these  cases  was 
not  a  legal  one,  but  it  was  held  to  exist  virtually  and  de  facto. 
The  argument  of  special  privilege  does  not  avail  in  such  a  case 
to  justify  the  regulation  of  charges;  but  since  the  common 
regulating  factor,  competition,  is  absent,  a  condition  is  pre- 
sented which  calls  for  the  exercise  of  the  police  power  for 
the  prevention  of  oppression.^*''*  The  police  power  is  exercised 
for  the  prevention  of  monopolies,  where  they  rest  upon  pre- 
ventable machinations;  it  follows  that  where  a  monopoly  is 


•*»'*  See  §§  410-413,  infra.  thoy  were  not  able  to  live  upon  the 

35  An    instance    of    rej^lation    of  gain    tluit    should    rcHt    unto    them, 

prices    in    case    of    a    monopoly    ia  giving  so  excessively   for  the  sanK^, 

found  in  Dascnt,  Acts  of  the  Privy  it  was  ordained   that  he  should   not 

Council,  1545,  p.  192;   on  complaint  demand    above    £7    sh.    10    for    the 

made    by    the    whole    company    of  band. — In  the  lending  English  case, 

bowyers  that  one  Petor  van  Helden,  AUnut   v.   Inglis,   12    East   527,   the 

of    the    Steelyard,     having    in    his  power      to      prevent      unreasonable 

hands  the  whole  trade  of   bringing  charges  was  based  upon  the  special 

in  of  bowstaves  into  the  realm,  de-  privileges     enjoyed     by     the     dock 

manded    such    excessive    ])rices    as  company. 
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.  A  possible  solution  of  the  difficulty  may  bo  found  in  the 
application  of  the  i>rinciple  of  equality.  Concedinj^  that  it  is 
within  the  general  s(!ope  of  the  police  power  to  prevent  uh- 
reasonable  charges  as  constituting  a  form  of  economic  oppres- 
sion anil,  as  a  means  of  pri»vention,  to  fix  rates,  yet  it  is  clear 
that  a  systematic  regulation  of  charges  of  all  commodities  and 
services  is  not  within  the  range  of  practical  legislative  policy. 
All  such  legislation  will  necessarily  apply  to  particular  classes 
of  business.  I'nder  the  principle  of  equality  the  classes  so 
singled  out  shoidd  have  some  special  relation  to  the  possibility 
of  oppression.  The  justification  for  regulating  charges  in 
some  particidar  business  w^ould  usually  be  that  it  constitutes 
a  de  jure  or  a  de  facto  monopoly  or  enjoys  special  privileges; 
but  it  may  also  be  that  the  commodity  selected  is  a  necessary  of 
life,  or  that  it  is  essential  to  the  industrial  welfare  of  the  com- 
munity, or  that  it  has  been  immemorially  the  subject  of  regula- 
tion. Upon  this  theory  it  is  possible  to  account  for  existing 
lfgislati<m  without  conceding  legislative  power  with  regard 
to  any  and  all  commodities  which  it  nuiy  choose  to  select,  and 
on  the  other  hand  to  allow  for  new  applications  of  this  power, 
while  subjecting  them  to  an  efficient  judicial  control  wiiich 
will  undoubtedly  be  claimed  and  exercised.  There  will  thus 
be  an  adequate  safeguard  against  arbitrary  class  legislation 
in  the  matter  of  regulation  of  charges.  All  legislation  in  this 
matter  will,  moreover,  be  subject  to  the  principle  of  reason- 
jibieness  of  the  rate  fixed,— a  principle  which  has  become  estab- 
lished in  a  series  of  important  decisions. 

§  379.  Earlier  doctrine  that  reasonableness  a  legislative 
question.— In  the  case  of  Munn  v.  Illinois,**'*  in  which  the 
j)Ower  to  reg\ilate  charges  was  iirst  elaborately  discussed  and 
r<»cognised,  it  was  urged  that  the  owner  is  entitled  to  a 
reasonable  compensation,  and  that  what  is  reasonable  is  a 
judicial  ami  not  a  legislative  question.  This  was  denied  by 
the  Supreme  Court.  The  court  said  that  the  practice  had 
been  otherwise;  that  in  private  contracts,  what  is  reasonable 
must  be  ascertained  judicially,  because  the  legislature  has  no 
control  over  such  a  contract,  and  so  in  matters  of  public 
interest,. where  no  statutory  regulation  exists,  the  courts  must 

N.  E.  101:  '* Counsel  for  tbo  state  the  legislature  to  determine  the 
expressly  disclaim  any  authority   in     price  to  be  paid  for  mining  coal.*' 

*"  94  U.  S.  113. 
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<lett»riiiiii(»  what  is  reasonable;  that  to  iix  a  niaxiuiuiu  beyomi 
which  a  charge  would  be  unreasonable  is  only  to  substitute 
statutory  for  common  law  regulation,  and  does  not  establish 
a  new  principle.  That  the  power  may  be  abused,  the  court 
continued,  is  no  argument  against  its  existence;  for  protec- 
tion against  abuses  by  legislatures  the  people  must  resort  to 
the  polls,  not  to  the  courts.  Even  the  dissenting  opinion  of 
Justice-Field  assumes  that  if  it  be  admitted  that  the  legislature 
has  any  control  over  the  compensation,  the  extent  of  that  com- 
pensation becomes  a  mere  matter  of  legislative  discretion. 

The  principle  of  Munn  v.  Illinois,  laid  down  in  that  case  with 
reference  to  grain  elevators,  was  applied  to  railroad  charges 
in  a  number  of  other  cases  decided  at  the  same  time.**  Nc 
further  light  is  thrown  by  these  cases  upon  the  question  of 
n»asonableness. 

§  380.    Regulation  not  confiscation.'*  2— The  proposition  thai 

lh<»  discretion  of  the  legislature  in  determining  what  shall  he 
a  iiiaxinuun  reasonable  rate,  is  uncontrollable  by  the  courts, 
was  iirst  riuestioned  in  the  so-cHlle<l  Railroad  Commission 
Cases'*'*  decided  in  1886.  It  was  now  said  that  the 'power  ol 
limitation  or  regulation  is  not  itself  without  limit;  that  the 
pow  er  to_  regulate  is  not  a  power  to  destroy,  and  limitation 
not  equivalent  to  contiscation.  That  under  pretense  of  regu- 
lating fares  and  freights  the  state  cannot  require  a  railroad 
(*()ri)oration  to  carry  persons  or  property  without  reward,  for 
that  would  amount  to  taking  property  for  public  use  without 
just  compensation,  or  without  due  process  of  law.  The  court, 
h()W(»vor,  had  no  occasion  in  the  case  before  it  to  apply  the 
judicial  power  thus  asserted,  for  no  tariff  had  yet  been  estab- 
lished, and  the  statute  expressly  provided  that  in  all  trials 
(»t*  cases  brought  for  any  violation  of  any  tariff  of  charges  as 
fixed  by  the  commission,  it  might  be  shown  in  defence  that 
such  tariff*  was  unjust.  Tn  Dow  v.  Reidelman,-*^  arising  undei 
a  law  of  Arkansas,  fixing  the  rate  of  passenger  fares,  it  wa« 
held  that  without  any  proof  of  the  original  cost  of  the  road 

^ I  Chicago,    B.    &    Q.    R.    Co.    v.  Wisconsin,   94   U.   8.   181;    see   aim 

Iowa,  94  U.  S.  155;  Peik  v.  Chicago  Ruggles  v.  Illinois,  108  U.  S.  526. 
&  N.  W.  R.  Co.,  94  XT.  S.  164;  Chi-  ^2  Soc,  also,  §  550-554. 

(•ago,  M.  &  St.  P.  R.  Co.  V.  Aekley,         ^"  Si  one  v.  Farmers  L.  ft  Tr.  Co. 

94  V.  S.   179:   Winona  &  St.   P.  R.  ^M^  V.  8.  307. 
Co.  V.  Blnko,  94  V.  S.  ISO;  Stoiu'  v.  ^»  IJ")  IT.  S.  680. 
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the  court  had  fio  inrniis,  il*  uii<1«m*  any  cireunistanees  it  would 
have  the  power,  of  deteriuiniu^  that  the  legislative  rate  was 
unreasonable.  In  other  words,  legislative  rates  are  presump- 
tively reasonable,  and  the  burden  of  showing  that  they  are 
not,  lies  on  the  railroad  eompany. 

§  381.  Bates  fixed  by  commission  and  due  process.— The 
next  following  cases  show  a  difference  of  judicial  attitud;' 
toward  rates  according  as  they  nre  lixed  by  the  legislature  di- 
rectly or  by  a  coniuiission.  That  the  h^gislative  power  may 
be  exercised  through  commissions  has  never  been  questioned 
by  the  United  States  Sui)reme  Court,  and  was  tacitly  ad- 
mitted in  the  Railroad  Commission  Cases;  and  the  Supreme 
Court  of  Illinois  has  held  expressly  that  the  power  to  regulate 
must  include  reasonable  means,  and  that  the  fixing  of  rates  ac- 
cording to  varying  circumstances  requires  the  employment  of 
jidmiuistrative  agencies.**'"' 

The  delegation  of  tin*  power  to  fix  rates  to  a  commission 
ongagc<i  the  attention  of  the  Supreme  Court  in  the  cnse  of 
Chicago,  .>rilwa\]kce  &  St.  Taui  R.  R.  Co.  v.  :Minnesota/"  dc- 
c'ided  in  iSfM).  An  net  of  Minnesota  (the  act  is  printed  with 
the  report  of  tlie  cnsc),  ])rovided  that  if  th(»  State  Rnilroad 
i/Ommission  should  find  that  I'ailroad  tariffs  were  une<iual 
f>r  unnsisonable,  it  might  compel  changers  and  the  adoption 
<)f  such  rates  as  the  Commission  should  declare  to  be  e<iual  and 
reasonable.  To  which  end  the  Commission  should  inform  the 
^•arrier  in  what  respect  the  charges  were  une<{ual  or  unreason- 
iible,  and  recommend  what  tariffs  should  be  substituted  there- 
for."*" If  the  carrier  for  ten  days  after  the  notice  should 
refuse  to  substitute  such  tariff'  the  Commission  should  im- 
miMliately  publish  the  same,  and  thcn»nftcr  it  should  be  un- 
lawfid  for  the  carrier  to  charge  a  higher  or  low«»r  rate."***  The 
('ommission  was  directed  to  (»nforce  compliance  with  such 
tariff  through  mandamus  to  be  issued  by  the  Supreme  Court.**-* 

*'•  (.'hicago,    B.    &    Q.    R.    (\).    v.  the   past  reasonable   nnd   just.      In- 

Jones,    149    Fll.    361. — Congress   has  torstate  Commerce     Commission     v. 

not    bestowed    upon    the    Interstate  Alabama  ^lidland  R.  R.  Co.,  168  U. 

Commerce  Commission  the  power  to  S.  144. 

prescribe  rates,   nor  even   to   obtain  *^  134  U.  8.  418. 

from   the   courts   peremptory'   orders  *7  gee.  8c,  of  Act. 

that  in  the  future  the  railroad  com-  ^s  Sec.  8f. 

panies  should  follow  the  rntes  which  »»  Sec.  8g. 

it  had  determined  to  have  been  in 
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It  was  further  provided  that  the  Commission  should  conduct 
its  proceedings  in  such  manner  as  would  best  conduce  to  the 
]>roper  dispatch  of  business  and  the  ends  of  justice.  That 
it  might  make  general  orders  for  the  conduct  of  proceedings 
*' including  forms  of  notices  and  service  thereof  which  shall 
conform  as  nearly  as  may  be  to  those  in  use  in  the  courts  of 
this  state.  Any  party  may  appear  before  the  Commission 
and  be  heard  in  person  or  by  attorney.''  fts  proceedings  were 
to  be  public  if  required,  and  any  member  was  authorised  to 
administer  oaths  and  affirmations.^"  The  Commission  was  also 
vested  with  power  to  require  attendance  of  witnesses  and  the 
])roduction  of  books,  and  to  that  end  was  given  leave  to  in- 
voke the  aid  of  the  courts.^^ 

In  this  case  it  was  sought  to  enforce  a  tariflF  which  the 
Commission  had  established  after  complaint  made  as  to  cer- 
tain rates,  the  railroad  company  having  appeared  and  been 
heard  by  the  ('ommission  before  the  making  of  the  tariflF.  Man- 
damus proceedings  were  instituted,  and  the  Company  applied 
for  a  r(»fereiice  to  take  testimony  on  the  issue  raised  by  the 
alletrntions,  and  as  to  whether  the  rate  fixed  by  the  Commis- 
sion was  reasonabhs  fnir  and  just.  The  court  denied  the  ap- 
plicntion  for  a  n^fercMice  and  rendered  judgment  that  a  per- 
<'niptory  writ  of  mandamus  should  issue,  the  only  question  in 
issue  being  the  violation  of  the  law,  and  not  the  reasonable- 
u(*ss  of  the  rntes  whieh  was  conclusively  established  by  the 
finding  of  th(»  Commission. 

The  rnit(Ml  States  Supreme  Court  held  that  the  Act  did 
not  sjitisfy  the  j)rinciple  that  the  reasonableness  of  rates  can 
i)e  estal)lished  conclusively  only  by  due  process  of  law,  since 
Ihere  was  no  i)ower  in  tlu*  courts  to  stay  the  hands  of  the 
Commission  if  it  clios(»  to  <»stablish  unequal  and  unreasonable 
rates;  that  under  the  construction  placed  by  the  state  court 
upon  the  powers  of  the  Conmiission,  it  could  not  be  regarded 
as  clothed  with  judicial  functions  or  possessing  the  machinery 
of  courts  of  justice;  that  th(*  Commission  might  declare  rates 
without  previous  hearing,  summons  or  notice  to  the  company 
or  without  opportunity  on  its  part  to  produce  witnesses  or 
indeed  anything  having  the  semblance  of  due  process  of  law: 
that  although  the  company  here  appeared,  there  was  nothing 
to  show  what  the  character  of  the  investigation  was  or  how 

50  Sec.  9f.  -1  Sec.  13b. 
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the  result  was  arrived  at.  The  provisions  of  section  9f  and 
13b  above  set  forth  were  considered  either  as  not  mandatory 
upon  the  Commission,  or  as  not  applicable  to  the  process  of 
finding  the  just  rates,  or  as  not  satisfying  what  the  Supreme 
Court  deems  essential  to  a  judicial  investigation,  and  upon 
this  theory  the  act  undertook  to  grant  a  power  to  cone  hide 
a  constitutional  right  without  due  process  of  law,  and  thereby 
contravened  the  Constitjition  of  the  United  States.  This  ease, 
then,  establishes  the  principle,  that  the  legislatm*e  in  regu- 
lating charges  cannot  leave  the  conclusive  determination  of 
the  question  of  reasonableness  to  administrative  authorities 
not  proceeding  under  the  same  safeguards  to  private  rights 
«s  courts  of  justice.  ^loreover,  it  is  intimated  that  the  m<To 
failure  to  provide  expressly  for  judicial  review  violates  the  re- 
<iuirement  of  due  process  of  law. 

§382.  Bates  fixed  by  legislature.— As  regards  rates  fixed 
by  the  legislature  directly,  it  has  never  been  held  that  the 
statute  itself  must  provide  for  judicial  revision,  and  white 
liroviSton  tor  an  appeal  to  the  courts  is  not  infnMiuently  madf 
where  the  power  to  fix  rates  is  delegated  to  hx^al  legislative 
l)odies,^  no  statute  determining  charges  directly  contains  a 
])rovision  to  that  effect.  Wh(Mi  the  ease  of  Biichl  v.  New  York^ 
came  before  the  Supreme  Court,  this  being  a  case  in  whi<*h 
charges  for  elevathig  grain  had  been  fixed  directly  by  statute*, 
it  was  contended  among  other  things,  relying  upon  the  MiniKs 
sota  case,  that  the  question  of  reasonableness  must  be  rt»servtMl 
for  judicial  investigation.  But  the  court  now  drew  a  dis- 
tinction between  rates  fixed  by  the  l(»gislature  directly  and 
rates  which  were  left  to  an  administrative  commission,  and 
held  that  as  to  the  latter  due  [)rocess  must  be  secured  by  the 
.statute,  while  as  to  the  former  that  is  not  necessary.'*  The* 
records  in  the  case  of  Budd  v.  New  York  not  showing  that 
the  charges  fixed  by  the  statute  were  unreasonable,  the  court 
could  not  inquire  into  the  question  of  reasonableness,  ''ev(»n 

1  So  Illinois  Act  .Tune  6,  1891,  trative  and  not  as  legislative.  In 
with  regard  to  water  rates,  see  California  a  determination  by  a  lo- 
Hurd's  Bev.  Stat.  1899,  Cities  No.  ciil  legislative  council  without  hear- 
267f.  ing  was  hold  not  to  constitute  <lue 

2  143  TT.  S.  517,  1892.  prrx-oss   of    law.     San    Dicpo    Wntrr 
8  A  rate  made  by  a  local  jrjjvcru-     Company  v.  Han  Diego,  118  Cal.  TmCj, 

ing  authority  for  a   particular  com-     38  Ti.  K.  A.  46(K 
l>auy  should  be  regarded  as  adminis- 
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if  under  any  circumstances  we  could  determine  that  the  maxi- 
mum rate  fixed  by  the  legislature  was  unreasonable."  It  ap- 
pears that  even  the  power  to  question  legislative  rate  is  here 
drawn  in  doubt. 

S  383.  Jurisdiction  of  federal  courts.— The  competency 
of  the  judicial  power  to  in(|uirp  into  the  reasonableness  of 
rates  was  a^aiu  str<»n^Iy  insisted  upon  in  Reagan  v.  Farmers 
lioan  &  Trust  (-oinpany.*  While  th(»  cas*?  arose  under  ral«»s 
established  by  a  raih-oad  commission,  the  court  distinctly  says 
that  there  is  no  doubt  of  the  pow(*r  an<l  duty  of  courts  to 
inquire  whether  a  body  of  rates  prescribed  by  a  legislatun* 
or  a  commission  is  unjust  and  unreasonable,  and  such  as  io 
work  a  practical  destruction  of  rights  of  property,  and  if 
found  so  to  be,  to  restrain  its  operation.  In  this  case  a  Texas 
statute  had  provided  tliat  rates  shoiUd  be  established  by  a 
(commission,  but  only  upon  notice  to  the  railroad  company 
to  be  affected,  which  shoidd  be  heard  and  have  process  for 
attendance  of  witness<'s;  the  rates  thus  established  to  be  con- 
elusive  until  finally  found  otherwise  in  a  direct  action  brought 
for  that  purpose  in  a  court  of  competent  jurisdiction  in 
Travis  County,  Texas,  in  which  the  burden  of  j)roof  should 
rest  ui)on  the  i)hnntiff.  A  suit  in  e<|uity  was  brought  by 
the  plaintiffs,  citizt*ns  of  New  York,  in  the  United  States  Cir- 
cuit Court,  a  court  holding  s<*ssions  in  said  Travis  County, 
against  the  Texas  Railroad  Commission  to  restrain  it  from 
enfon'iug  the  rates  established  by  it.  The  United  States 
Supreme  Court  upheld  the  jurisdiction  of  the  Circuit  Court 
for  that  purpose  upon  the  ground  that  whenever  a  citizen  of  a 
state  can  go  into  the  state*  courts  to  defend  his  proi)erty  rights 
against  the  illegal  acts  of  state  officers,  a  citiz»Mi  of  anoth(»r  stair 
may  invoke  the  juris<liction  of  the  federal  courts  to  nmintnin 
a  like  ih^fence,  and  that  no  legishitioii  of  a  state  as  to  the  nuxle 
of  proceeding  in  its  own  courts,  can  abridge  or  modify  the 
l)owers  existing  in  the  federal  courts  sitting  as  coxirts  of 
equity. 

^  384.  Difficulties  of  judicial  control.— It  is  clear  that  the 
determination  of  a  just  rate  d(»pends  upon  close  and  compli- 
<'a1ed  ealeulations  in  eaeh  ease,  and  the  (|uestion  naturally 
suggests  itself:  is  this  a  i)roper  funetion  for  the  courts  to  per- 

4  l.')4  V.  S.  ,^()2,  1S04. 
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formf  One  danger  is  adverted  to  in  Chicago  &c.  R.  Co.  v. 
Wellman,*  namely,  that  of  collusion  between  the  railroad  com- 
pany and  a  person  suing  for  a  penalty  on  account  of  a  charge 
exceeding  the  legal  rate,  such  action  being  brought  in  order 
to  establish  the  unreasonableness  of  this  rate.  The  question 
can  be  fairly  concluded  only  if  the  public  are  properly  rej)re- 
sented,  and  the  United  States  Supreme  Court  sujjr^ests  for 
this  purpose  a  bill  in  ecjuity  against  the  railroad  commission 
or  other  board,  which  is  i)ossibIe  only  if  the  fixhig  or  adminis- 
tration of  rates  is  entrusted  to  a  board.^^  This  eoiu'se  was 
adoi)ted  in  Reagan  v.  Farmers'  Loan  &  Trust  Comj)any  with 
regard  to  the  legislation  of  Texas.^ 

As  the  Supreme  Court  has  pointed  out,**  the  cpiestion  (»f  the 
reasonableness  of  rates  would  be  moi*(^  easily  determined  by  a 
commission  composed  of  i)ersons  whose  special  skill,  observa- 
tion and  experience  would  cpialify  them  to  so  handle  great 
problems  of  transportation  as  to  do  justice  both  to  the  j)ublic 
and  to  those  whose  money  has  l)een  us(»d  to  construct  and  main- 
tain highways  for  the  eonv(^niene(»  and  benefit  of  the  people. 
In  the  Reagan  ease  tln'  eourt  had  said  that  tin*  formation  of 
a  tariff  of  charges  for  transportation  is  a  legislative  or  ad- 
ministrative rathi^i-  than  a  judicial  function,  and  that  it 
is  not  the  province  oF  the  courts  to  enter  upon  the  merely 
administrative  duty  ol*  framing  such  a  tariff.  The  courts 
merely  restrain  what  is  unreasonable.  The  states  have  at- 
tempted to  provide  th(»  administrative  machinery,  but  since* 
the  question  of  reasonableness  is  a  judicial  one,  the  work  of 
commissions  must  always  be  open  to  revision  by  the  courts  and 
to  possible  destruction  without  the  substitution  of  something 
better.  It  should,  mon^over,  be  noted  that  a  statute  imposing 
simply  a  pemilty  for  charjring  more  than  a  just  and  reasonable 
compensation,  without  fixing  any  standard  to  determine  what 
is  just  and  reasonable,  has  been  hehl  unconstitutional  because 
it  leaves  the  criminality  of  the  carrier's  act  to  depend  upon 
the  jury's  view  of  the  reasonableness  of  the  rate.®  This 
view  would  not  extend  to   a   statute  giving  or  withholding 


■■•  14n  v.  S.  3.19.  ^Sinytli  v.  Amos,  UM)  V.  S.  MM\. 

«S<»  also  St.   Louis  &  S.    V.  \\.  Co.  ■•  Louisville  &    Xashvilli'    K.   C...    v. 

V.  r.ill,  .•)4  Ark.  lOL  11  L.  I,'.  A.  -\r,2.  ComnionwoMltli,    !M)    Ky.    \:V2,    :V.\    L. 

'  l.'i4  r.  S.  •My2.  If.  A.  -jnn.     Sco  §  -J.s  supra. 
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merely  civil  remedies  in  ease  of  unreasonable  charges,  for  it 
was  said  in  ^lunn  v.  Illinois  :^^  **In  matters  which  affect  the 
jmblic  interest,  and  as  to  which  legislative  control  may  be 
exercised,  if  there  are  no  statutory  regulations  upon  the  sub- 
ject, the  courts  must  determine  what  is  reasonable."  But 
an  act  shoidd  not  be  made  penal  without  being  defined  to  a  com- 
mon certaint}'. 

§  386.  Judicial  regulation.— In  order  to  satisfy  the  principle 
that  the  question  of  reasonableness  can  be  determined 
only  by  due  i)rocess  of  law,  the  legislature  of  the  state  of 
Kansas,  convened  in  special  session  for  that  purpose,  created 
a  Court  of  Visitation  for  the  establishment  of  railroad  rates. 
This  court  was  vested  with  full  common  law  and  equity  powers, 
and  its  final  decreets  were  made  reviewable  by  the  Supreme 
Court  on  petition  in  error.  The  court  was  vested  with  juris- 
diction to  try  iuid  dotetmine  all  questions  as  to  what  are 
reasonable  freight  rates  for  the  transportation  of  property 
hetwe(»n  points  in  the  state,  to  apportion  charges  between  con- 
necting roads,  to  classify  freight,  to  require  the  construction 
and  maintenance  of  facilities  for  public  convenience,  to  compel 
reasonable  and  impartial  tram  and  car  service  for  all  patrons 
of  the  railroad,  to  regulate  crossings  and  ])rescribe  rules  for 
safety,  and  to  restrict  railroad  corporations  to  operations 
within  their  charter  powers.  Proceedings  were  to  be  insti- 
tuted in  this  court  in  the  name  of  the  state  by  the  State 
Solicitor  upon  complaint  of  unreasonable  charges,  or  discrim- 
ination, or  violation  of  law  or  neglect  of  duty,  the  decree  of 
the  court  to  adjudge*  wliat  are  reasonable  ratt»s  for  each  ami 
every  charge  and  service  at  issue  in  the  case,  and  i)erpetually 
enjoining  the  defendant  from  demanding,  charging  or  receiv- 
ing any  otlier  or  diffenMit  rates  or  charges  than  those  deter- 
mined by  the  decree  to  be  reasonable.  The  burden  of  proof 
ui)on  any  first  d<'terniination  as  to  what  was  reasonable  was 
imposed  upon  the  railroad  company ;  upon  seeking  any  change 
from  this  first  determination,  the  complainant  was  to  prove 
that  it  had  bi»come  unreasonable.^^ 

The  Supreme  Court  of  Kansas  held  that  the  court  of  visita- 
tion was  a  court  for  the  determination  of  controversies,  and 
was  at  the  same  time  vested  with  legislative  functions  by 
being   giv(»n    power   to    establish    general    schedules   of   rates; 

10  94  U.  S.  113,  .  n  Act  of  Januarv  3,  1S(>9, 
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that  this  confusion  of  judicial  and  legislative  functions  vio- 
lated the  principle  of  the  separation  of  powers  and  that 
the  act  was  therefore  unconstitutional.^ 2 

A  statute  of  ^Massachusetts  reprulating  the  water  supply  of 
certain  towns  and  cities  provided:  **The  selectmen  of  a  town 
or  any  persons  deeminj^  themselves  aggrieved  by  the  price 
charged  for  water  by  any  company  may  in  the  year  1898  and 
every  fifth  year  thereafter  apply  by  petition  to  the  supreme 
judicial  court,  asking  to  have  the  rate  fixed  at  a  reasonable 
sum,  •  •  *  and  two  or  more  judges  of  said  court  after 
hearing  the  parties  shall  establish  such  maximum  rates  as 
said  court  shall  deem  proper;  and  said  maximum  rates  shall 
be  binding  upon  said  water  company  until  the  same  shall  be 
revised  and  altered  by  said  court  pursuant  to  this  act." 

It  was  urged  that  the  provision  was  unconstitutional  as 
transferring  to  the  court  legislative  powers,  thereby  violating 
the  principle  of  the  separation  of  powers.  The  court  admitted 
the  plausibility  of  the  contention,  but  preferred  to  interpret 
the  act  in  such  a  manner  as  to  sustain  its  validity.  It  therefon* 
held  that  the  judgment'  of  the  court  was  })inding  only  upon 
the  parties  l)efore  it,  and  that  the  legislature  only  secondarily 
adopts  the  rate  thus  fixed  between  the  parties  as  a  general 
rate  for  all.  **If  this  is  so,  the  cpiestion  whether  such  a  legis- 
lative consequence  can  be  attached  to  the  decision,  is  not 
before  us."^*^ 

REQUfRKMKXT  OF  EQUAL  SERVICE.  §§  386-394. 

§  386.  To  what  kinds  of  business  applicable.— By  the  com- 
mon law  the  obligation  to  render  to  all  alike,  at  the  customary 
rates,  the  ordinary  services  for  which  the  business  is  estab- 
lished,^^, to  the  extent  of  its  available  resources,  is  imposed 

'-State  V.  .Johnson,  61  Kan.  <Sn3,  Mhose  business  is  not  travel,  but  to 

()()    Pac.    1068,    40    L.    K.    A.    662.  do   business  with   the   travellers,   so- 

See,  also,  as  to  illejrality  of  delega-  licitinjtf  their  patronage,  &c.    Jeneks 

tion  of  legislative   power   to   courts,  v.  Coleman,  2  Sumn.  221,  1835.     The 

Nebraska     Tel.     Co.     v.     State,     5.5  D.     R.     Martin,     11     Blatch.     233; 

Xeb.  627;    Norwalk   Street  K.   Co. 's  State  v.  Steele,   106  N.  C.   766.     So 

Appeal,  69  <,\>nn.  576.  the  business  of  the  innkeeper  is  to 

13  Re  Janvrin,   174   Mass.  514,  55  entertain  travellers,  not  to  keep  per 

X.  K.  381.  nianent    boanlers.      T^mond    v.    The 

>»Th(?     ordinary     service     of     tlie.  Cionlou   Hotel,   Limited,    1897,    1    (^. 

i'unnion  <-arri<'r  is  tniiisi>«>rt;iti(»M,  he  V,.  541, 
ih  tiiereforc  n^>t  bound  to  carry  one 
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upon  the  common  carrier  and  the  innkeeper,  the  common  far- 
rier, and  the  owner  of  a  public  mill.  There  is  at  present  some 
tendency  to  enforce  a  similar  duty  against  some  other  kinds 
of  business  on  the  ground  that  they  are  affected  with  a  public 
interest.  So  it  was  held  in  Illinois,  that  where  the  Chicago 
Board  of  Trade  had  voluntarily  engaged  for  years  in  compiling 
market  quotations  and  of  furnishing  the  same  for  a  considera- 
tion by  telegraph  to  all  members  of  the  public  who  desired 
to  obtain  them,  whereby  the  business  of  buying  and  selling 
agricultural  i)roduct8  throughout  the  country  had  been 
brought  und(»r  the  control  of  market  prices  fixed  and  deter- 
mined by  the  board,  the  board  had  by  its  own  act  so  far  im- 
pressed on  these  quotations  a  public  interest,  that  it  should 
be  required  to  furnish  them  to  all  without  discrimination.^^ 
Again,  in  a  later  case,  it  was  held  by  the  same  colirt,  that 
the  Associated  Press  having  sold  its  news  reports  to  various 
newspapers  who  became  members,  and  the  publication  of  such 
news  having  become  of  vast  importance  to  the  public,  it  had 
so  used  its  franchise  as  to  charge  its  business  with  a  public 
interest,  and  that  therefore  all  newspaper  publishers  desiring 
to  purclmsc  such  news  for  publication  were  entitled  to  pur- 
chase the  same  without  discrimination  against  them.*®  But  in 
a  siniihn-  casi*  this  view  has  been  repudiated  by  the  Supreme 
('ourt  of  Missouri.^ ^ 

§  387.  Equal  and  suflacient  service.— The  same  duty  is, 
moreover,  recofrnised  and  enforced  with  regard  to  those  classes 
of  business  in  connection  with  which  special  powers  and  priv- 
ileges are  exercised,  so  with  regard  to  railroad  companies 
which  an^  vested  \vith  the  power  of.  consistent  domain,  and 
others  using  streets  and  highways  in  a  special  manner,  for 
tracks,  pipes,  poles  and  wires.  Some  of  these  being  common 
carriers,  are  subject  tt)  the  common  law  duty  above  stated; 


^5  New   York   &   Chicago  Grain   &  was  formerly,  in  Germany,  imposed 

Stock   Exchange  v.   Chicago  Bd.   of  upon  physicians,  but  was  abolished 

Trade,  127  111.  153,  48  L.  R.  A.  568.  by      imperial       legislation,       Georg 

i«  Inter   Ocean    Publishing   Co.   v.  Meyer     Verwaltungsrecht,     p.     221. 

Associated  Press,   184   111.  4.3s.  No  such  obligation  rests  upon  pbysi- 

i^StJite    ex    rel.    Star    Publishing  cians    in    American    statos   either   bv 

Co.    V.    Associated     Press,     131>     Afo.  common   law   or  by   statute.     Hurley 

410,51  T..  \l,  A.  151.  V.   Kddingfidd,   15(5   Ind.   416,  59  N. 

An    obligation    to    render   services  K,  1058,  5!^  L.  K.  A.  135. 


jJ  ;^8  REQUIREMENT   OF   EQUAL   8ERVJCE.  ;jij() 

tiiid  all  of  them  operating  as  a  rule  under  corporate  charters 
and  under  specific  public  grants,  have  assumed  certain  obliga- 
tions toward  the  public.  The  extent  of  this  obligation  is  not 
easy  to  define,  but  seems  to  exceed  that  of  the  common  law. 
The  question  is  chietiy  as  to  the  extent  of  the  service  to  b(» 
rendered.  At  common  law  the  carrier  and  innkeeper  wen* 
l)ound  to  render  service  only  to  the  extent  of  their  avaiiabb* 
accommodation,^"  but  this  it  seems  is  not  the  whole  measurr 
of  duty  of  a  public  service  company,  which  as  a  rule  by  the 
terms  of  its  charter  is  bound  to  maintain  a  s(»rvice  sufficient 
1o  meet  the  public  demand,  so  far  as  it  can  be  done  in  tin? 
nature  of  things,  and  in  accordance  with  the  ordinary  condi- 
tions of  business.^  ^*  Inevitable  inadequacy  of  service,  however, 
d<»es  not  excuse  arbitrary  or  prejudicial  discrimination,^^  au<l 
such  discrimination  gives  rise  to  a  private  cause  of  action, 
«s  well  as  the  refusal  to  render  a  service  which  the  public 
service  company  is  able  to  provide.^^ 

§  388.  Grounds  of  requirement.— Where  a  business  enjoys 
special  privileges  as  to  the  use  of  public  stri'\»ts,  or  otherwise 
exclusive  rights  (as  in  the  case  of  a  ferry  franchise),  the  duty 
of  ecpial  service  is  easily  justified  as  a  eondition  necessary  to 
render  the  sf)ecial  grant  consistent  with  the  jniblic  interest. 
So  in  the  Board  of  Trade  and  Associated  Press  cases,  the  o.U'- 
nient  of  a  de  facto  monopoly  clearly  entered  into  the  consid- 
eration of  the  court.  But  this  element  is  conspicuously  absent 
in  the  case  of  the  innkeeper,  and  does  not  necessarily  belong 

18  Jackson    v.    Rogers,    2    Shower  345,  where  an  insufficient  supply  of 

327   (Eng.  K.  B.),  1683,  action  for  natural  gas  was  held  not  to  excuse 

refusing  to  carry   goods.     **rt   was  the   refusal   to   serve   one   particular 

allcge<l  and  proved  that  he  had  con-  person.    Quaere,   whether   in   such   a 

venience  to  carry  the  same. '  *  cnsc   jiriority   of   application   should 

I'J  Ballentine    v.    North     Missouri  not  be  hold  to  satisfy  the  demands 

K.  R.  Co.,  40  ^lo.  491.     The  terms  of    ecjuality.      As    to    preference    of 

of  charter  or  statute  must   be  scru-  perishable       o  v  e  r       non-perishable 

tinised  in  every  case  in  order  to  dc-  freight    see    Tiemey    v.    New    York 

termine  whether  there  is  a  duty  or  Central  &  H.  R.  R.   Co.,   76  N.   Y. 

a  discretionary  power.     See  People  305. 

V.  New  York,  L.  E.  &  W.  R.  R.  Co.,  21  Ayres   v.   Chicago  &  N.  W.   R. 

104  N.  Y.  58;  State  v.  Kansas  Cen-  R.  Co.,  71  Wis.  372,  37  N.  W.  432; 

Iral  R.  R.  Co.,   47   Kans.   497.     S«m'  (Mdcjijro  &  A.  R.  R.  Co.  v.  Erickson, 

§  395,  infra,  and   note.  A',)   I..   K.  A.  91    111.  CA'A.     Sec,  also,  Stati'  ex   ivl. 

L*25.  Ahvjiter  v.   Del.  L.  &  W.  R.  Co.,  4S 

•-50  See  State  ex  rcl.   Wood  v.  Con-  N.  .1.   L.  55,  2  Atl.  803. 
Huiiiers'    Gsis    Trust    Co.,    157    Ind, 
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to  the  business  of  the  common  carrier.  The  obligation  of  the 
innkeeper,  the  conunon  carrier  and  the  common  farrier  is 
perhaps  most  satisfactorily  explained  as  due  to  the  policy  of 
the  law  to  give  special  protection  to  strangers  and  travellers, 
their  entertainment  being  regarded  in  earlier  stages  of  civilisa- 
tion as  a  semi-public  duty^-^  Blackstone  explains  the  obliga- 
tion of  the  innkeei)er  by  saying  that  if  he  hangs  out  a  sign 
and  opens  his  house  for  travellers,  it  is  an  implied  obligation 
to  entertain  all  persons  who  travel  that  way;  and  upon  this 
universal  assumpsit  an  action  on  the  case  will  lie  against  him 
for  damages  if  he,  without  good  reason,  refuses  to  admit  a 
traveller.- 3  This  theory  might  be  applied  to  any  business 
in  which  services  or  goods  are  ottered  indiscriminately  to  the 
public  and  in  which  no  special  arrangements  are  required  with 
each  person  who  is  to  be  served  or  supplied.  It  would  only  be 
necessary  to  provide  that  the  customer  s  expression  of  his 
willingness  to  take  shall  be  construed  as  an  acceptance  of  the 
ofVer  implied  in  the  bid  for  public  patronage,  which  would 
thus  ripen  into  a  contract  at  the  option  of  any  person  who  is 
willing  to  i)ay  at  the  rates  at  which  the  services  or  goods 
are  offered  to  all.  But  upon  this  theory  the  legal  provision 
would  not  prevent  anybody  from  setting  up  in  business  and 
giving  notice  at  the  same  time  that  he  reserves  the  right  not 
to  deal  with  particular  persons  or  with  certain  classes  of 
])ersons.2^  At  common  law  a  person  may  carry  another  per- 
son or  his  goods  by  special  contract  without  becoming  thereby 
a  common  carrier,-''  and  a  man  may  offer  to  carry  for  hire 
only  incidentally  to  another  business  and  as  occai?ion  may 
serve  :2fi  in  (nther  ease  there  would  be  no  obligation  to  carry 
without  a  special  contract  to  that  effect;  a  person  may  also 
hold  himself  out  as  a  conunon  carrier  for  certain  kinds  of  goods 
or  transi)ortati(Ui  onlyr'  but  it  is  a  very  different  question 
whether  a  reservation  of  the  character  indicated,  where})y  par- 
ticular persons  or  particular  classes  of  persons  are  excluded, 

-"-  See   peculiar   proviHions    reflect-  -^  Allen    v.    Saekrider,    37    N.    Y. 

iiig  this  view   in  Lex   Visigothonnn  341. 

VI,  4,  4;    IX,    1,   6,   8,   21;    XTl,   3,  ^«  Gorrlon   v.   Hutchinson,   1    AV.   & 

•JO,  Lex  BurjriiiHlionuni  38,   1.  S.  iVS:"). 

-il^hickstone   TTl,    IHfi.  -"  .fohnson    v.    Mi<llnn<l    H.   K.   Co., 

-»  Si'c  P.ouliii  \,   Lynn.  (i7   l:i.  r)3<>,  4    Kxch.   3rt7. 
'S)   X.   W.  7()(),  r.()  Am.  Kep.  3.V). 
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would  be  valid,  and  it  seems  that  such  a  reservation  cannot  be 
made.^ 

§  389.  Objects  of  discrimination. --The  question  whether 
the  law  may  require  equal  service  becomes  important  in  the 
following  classes  of  cases: 

First,  where  the  owner  of  the  business  excludes  certain 
classes  of  persons  by  reason  of  social  prejudice.  It  is  against 
discrimination  of  this  kind  that  the  so-called  civil  rights  stat- 
utes are  directed.  These  statutes  will  be  referred  to  again  in 
connection  with  the  subject  of  race;  their  constitutionality  has 
been  recognised.-"  It  seems  that  such  discrimination  may  bo 
forbidden,  wherever  the  offer  of  services  is  otherwise  general. 
However,  the  civil  rights  acts  are  commonly  confined  to  classes 
of  business  held  to  be  affected  with  a  public  interest,  and  to 
places  of  public  amusement,  and  the  courts  seem  inclined  to  in- 
terpret their  provisions  strictly.^" 

Second,  where  the  discrimination  is  a  means  employed  to- 
ward monopolising  some  branch  of  business,  as  where  the 
seller  makes  it  a  condition  of  selling,  that  the  buyer  shall 
not  deal  with  a  comi)etitor,  or  where  the  facilities  of  a 
Imsiness  are  refused  to  one  who  competes  with  the  owner 
of  the  business  or  with  one  whom  the  latter  wishes  to  favor. 
A  statute  forbidding  such  discrimination  would  virtually  be 
a  statute  for  the  prevention  of  a  monopoly,  and  would  be  valid 
even  though  without  the  statute  the  practice  were  not  illegal.**^ 
This  was  recognised  in  the  ease  of  stock  yard  companies  with- 
holding their  facilities  on  the  grounds  indicated.  The  Supreme 
Court  of  Illinois,  while  refusing  to  enforce  the  admission  of  a 
member  to  the  Chicago  Live  Stock  Exchange  intimated  that 
the  character  of  a  public  market  could  be  established  by 
statute,  and  it  was  said   in  New  Jersey  in  a  case  declaring 

2»  Beniiott    V.    Dutton,    10    N.    IT.         ^^  In    the    case    of    railroad    com- 

4Sl,  1839.  panies  the   practice   is   illegal   with- 

2»  See    §    694,    infra ;    People    v.  out    a    special    statutory    provision, 

King,    110   N.    Y.   418,    1    \u   R.   A.  Chicago  &  N.  W.  R.  R.  Co.  v.  Peo- 

293;  Baylies  v.  Curry,  128  111.  287;  pie,  56  III.  365;  so  also  with  regard 

Ferguson    v.    Oies,    82    Mich.    358;  to     telegraph    and    telephone    busi- 

Messenger   v.    State,    25    Nebr.    674,  ness.  Chesapeake,  &c..  Telephone  Co. 

41   N.  W.  638.  V.  Baltimore,  &c.,   Tel.  Co.,  66  Md. 

^"Commonwealth   v.   Sylvester,   13  399;   see  also  People  ex  rel.  Postal 

Allen   247;    Ce<-il   v.  Green,   161    111.  Tel.  Co.  v.   Hudson  River  Tel.  Co., 

265,  43  X.  E.  1105.  19  Abb.  N.  C.  466. 
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tliai  a  stock  yards  compaDy  would  not  be  compelled  to  receive 
cattle  shipped  by  a  railroad  company,  that  public  aiithority 
must  first  intervene  by  regulations  declaring  the  public  use 
and  control.32 

It  seems,  therefore,  that  where  the  refusal  to  serve  is  based 
ui)on  some  ground  contrary  to  public  policy  which  otherwise 
afTords  a  lojritiniate  occasion  for  the  exercise  of  the  |>olice 
I)ow(»r,  such  refusal  as  well  as  the  exaction  of  unreasonable 
discriminating  terms  may  be  made  illegal. 

Third,  discrimination  also  assumes  the  form  of  showing 
special  favors  to  some  party  whose  patronage  is  especially 
valuable  to  the  business.  It  is  this  kind  of  discrimination 
with  which  railroad  companies  have  been  especially  charged. 
Where  large  and  regular  shipments  permit  economies  not 
otherwise  possible*,  the  lower  rate  to  the  larger  shipper  is 
not  in  reality  uneciual  treatment;  and  the  common  law  does 
not  forbid  such,  if  indeed  it  forbids  any  discrimination  not 
involving  unreasona))lo  chargers  or  a  refusal  to  serve.^-**  A 
statutory  prohibition  of  unjust  discrimination  is  maintainable 
to  the  same  extent  that  business  may  be  reojuired  to  be  done  on 
rcasonabh'  terms.  In  the  case  of  railroad  companies  the  prac- 
tice is  perhaps  illegal  without  special  legal  provision,  on  ac- 
count of  the  monopolistic  character  of  the  business  and  the 
special  privileges  which  it  enjoys. -"^^ 

§  390.    Legislation   against   discrimination.— Legislation   of 

an  economic  character,  (as  distinguished  from  the  civil  rights 
legislation)  requiring  service  without  discrimination  has  been 
enacted  in  America  chiefly  with  regard  to  railroad  com- 
panies.*^^* Statutes  based  upon  the  same  principle  exist  with 
regard  to  warehouses  of  grain, '*•*  and  tobacco.-*"  telegraph  and 

•"•2  AmoriPan    T^ivo    Stock    rommis-  Wostern     T^nion     Tel.     Co.     v.     Call 

si«)?i    Co   V.   Chicjigo   Livo  Stock    Kx-  Publ 'jj    Co..    44    Xeb.    326;    contra, 

•  han^o,    143   111.   L'lO;    Delawaro,    Ti.  soo    Fitehburg    R.    Co.    v.    Gage,    12 

\-  W.  K.  Co.  V.  Central  Stock  Yards  Ctray    393;     Johnson    v.    Pensacola, 

\  Transit  <  o.,  45  N.  ,1.  E(i    50.  &c.,  R.  Co.,   16  Fla.  623.     See  note, 

-•••(Jroat  Western  R.  Co.  v.  Sutton,  IS  L.  R.  A.  105. 

L.   R.  4   H.   L.   226,   237;   Cowden   v.  •"'•  Stinison     .\m.     Stat.     l.aw     IJ, 

Pacific  Coast  S.  S.  Co..  94  Cal.  470;  SS37. 

Lou^h    V.    Outerbridpe,    143    \.     V.  •"•' Illinois  Act  April  25.  1S71.  Src. 

271.  6. 

:»  McDuffee    v.    Portland.    &c.    R.  "■  Nash     v.     Pa^c,     ^,1     Kv.     539, 

R.    Co..    52    X.    H.    430;    Louisville.  Laws  §  4^13. 
&c.,  R.  C>.  N.  Wilson.   132   Ind.  517; 
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telephone  corporations,'^^  and  news  aprencies.^^  Life  ihsuraii<»(» 
companies  have  been  prohibited  from  discriminating  between 
individuals  of  the  same  class  or  the  same  expectation  of  life, 
or  between  white  and  colored  persons."*'*  In  Kansas  and  Ne- 
braska, in  1897,  stock  yards  doing  a  stated  amount  of  business 
were  declared  by  statute  to  be  public  markets.*** 

§  391.  What  constitutes  unjust  discrimination.— With  re- 
gard to  railroad  companies  attempts  have  been  made  to  formu- 
late, with  some  fullness,  what  constitutes  unjust  or  illegal 
discrimination.  So  the  Interstate  Commerce  Act  makes  it  un- 
lawful directly  or  indirectly  to  charge  any  person  a  greater 
or  less  compensation  for  any  service  in  transportation  than 
it  charges  any  other  person  for  doing  a  like  and  contempo- 
raneous service  in  the  transportation  of  a  like  kind  of  traffic 
under  substantially  similar  circumstances  and  conditions ;*- 
also  to  give  any  undue  or  unreasonable  pn^ference  or  advantage* 
to  any  person,  locality  or  particular  kind  of  traftic,  or  to  sub- 
ject the  same  to  any  undue  or  unreasonal)l(»  prejudic'c  or  dis- 
advantage ;•*•*  also  to  charge  or  receive  any  greater  compen- 
sation in  the  aggregate  for  transportation  of  ])assengers  or 
of  like  kind  of  property,  under  substantially  similar  eireum- 
stances  and  conditions,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance.^^ 

By  speaking  of  *' substantially  similar  circumstances  and 
conditions''  the  act  makes  it  clear  that  no  mechanical  rule 
of  equality  was  intended  to  be  enforced.  The  Supreme  Court 
adopting  the  language  of  the  lower  court,  says: 

"In  respect  to  passenger  traffic,  the  positions  of  the  re- 
spective parties  or  classes  between  whom  differences  in  charges 
are  made,  must  be  compared  with  each  other,  and  there  must 
!)(»  found  to  exist  substantial  identity  of  situation  and  of  s<»rv- 
ice,  accompanied  by  irregularity  and  partiality  resulting  in 
undue  advantage  to  one,  or  undue  disadvantage  to  the  other, 

•t«  New   York   Gen.    Tijiwa,   c\\.    40,  8ee  (''otting   v.   KaiiRRs  City  St.   Y. 

5  103.  To.,   183  U.  S.  79. 

-« Tennessee,    1899.  *-Sq<'.    2    of    Act;    also    an    addi- 

*^  New  York  Oen.  Laws,  chap.  38,  tional   act    against    rebates   of    Feb. 

55    89,   90;    Commonwealth    v.    Mor-  19,  1903,  32  Stat,  at  L.  847. 

ningstar,  144  Pa.  St.  103.  ^'•' Sec.  3  <.f  Act. 

4t  Nebraska  Gen '1  Lnws   1897,  ch.  ^^  Sec  4  of  Act. 
8:    Kansas    Laws,    Sec.     74.*)S-746r). 
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in  order  to  constitute  unjust  discrimination."^^  Hence  it  was 
held  that  a  railroad  company  may  charge  reduced  rates  for 
excursions,  for  large  parties,  for  commutation  tickets,  etc. 
Results  may  have  to  be  taken  into  consideration  in  order 
to  determine  the  legitimacy  of  the  discrimination.  In  the 
case  of  passengers,  differences  in  rates  may  be  made  between 
those  using  the  road  to  a  greater  or  less  extent;  but  in  the 
case  of  merchandise  **even  if  the  same  reduced  rate  be  allowed 
to  every  one  doing  the  same  amount  of  business,  such  discrim- 
ination may,  if  carried  too  far,  operate  unjustly  upon  the 
smaller  dealers  engaged  in  the  same  business  and  enable  the 
larger  one  to  drive  them  out  of  the  market.''*® 

§392.  Circumstances  justifying  discrimination.— The  diffi- 
culty of  determining  what  are  substantially  similar  circum- 
stances and  conditions  appears  from  the  radically,  different 
interpretation  placed  upon  these  words,  as  used  in  Section 
2,  and  as  used  in  Section  4  of  the  act.  Under  Section  2  it  was 
held  that  a  railroad  company  may  not  charge  for  transporting 
beer  from  Cincinnati  to  Pittsburg  a  smaller  rate  to  A  than  to 
B,  because  A's  warehouse  is  directly  upon  the  line  of  another 
road,  by  the  use  of  which  he  would  save. the  expense  of  cart- 
age; in  other  words,  that  under  this  section  competition  does 
not  create  dissimilarity  of  conditions  justifying  discrimina- 
tion.'*'^ 

Under  Section  4  of  the  same  act  it  was  held  that  a  railroad 
(company  may  charge  a  greater  rate  of  freight  from  the  East 
to  Chattanooga  than  it  charges  for  the  longer  distance  to  Nash- 
ville, because  in  its  Nashville  business  it  has  to  meet  the  com- 
petition of  roads  running  from  the  North."**^  In  this  ca.se, 
then,  competition  does  create  dissimilarity  of  condition  justify- 
ing discrimination.  This  principle  had  before  been  recogniseil 
and  the  different  treatment  of  competition  under  Section  2  and 
Section  4  of  the  Act  explained  as  resulting  from  the  difference 
of  the  purposes  of  the  two  sections,  although  it  was  not  stated 
wherein  that  difference  of  purpose   lay.^^     Tn  the  East  Ten- 

-•o  Interstato    Commerce    Commis-  S.   ol2;    contra,  Kagan   &  Buffet   v. 

sion  V.  Baltimr>rr  &  Ohio  K.  Co..  145  Aiken,  9  Lea   (Tenn.)  609. 

U.  S.  263.  -*«  Kast   Tennessee,   Va.   &   Oa.   R. 

*6  Interstate     Commerce     (^onimis-  Co.    v.    Interstate    Commerce    Com- 

sion  V.  Baltimore  «fc  Ohio  R.  Co..  345  mission,  ISl   U.  S.  1. 

U.  S.  263.  ^•'  Interstate     (\>mraerce     Commis- 

4T  Wight  V.  United  States,  ]67   V.  sion   v.  Alabama   Afidland  R.  R.  Co., 

16S   r.  S.  144. 
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■lessee  case  the  Supreme  Court,  in  answer  to  the  argument  that 
the  principle  adopted  *  *  would  be  placing  Congress  in  the  absurd 
position  of  lajnng  down  a  rule,  and  then  providing  that  the 
rule  should  not  be  enforced  in  the  only  cases  in  which  viola- 
tions of  the  rule  were  known  to  exist,''  said:     ''In  substance 
this  reasoning  only  amounts  to  the  assertion  that  the  settled 
i'onstniction  of  the  statute  by  which  it  has  been  held  that  real 
and    substantial   competition    gives   rise   to   the   dissimilarity 
of  circumstances  and  conditions  pointed  out  in  the  fourth  sec- 
tion, is  w^rong  and  should  be  overruled."    The  court  now  for- 
jnulates  the  principle  that  '*  competition  which  is  real  and  sub- 
stantial, and  exercises  a  potential  influance  on    rates    to    a 
particular  point,  brings  into  play  the  dissimilarity  of  circum- 
**tanoes  and  conditions  provided  by  the  statute,  and  justifies 
ihe  lesser  charge  to  the  more  distant  and  competitive  point 
than  to  the  nearer  and  non-competitive  place,  and  that  this 
right  is  not  destroyed  by  the  mere  fact  that  incidentally  the 
le.sser  charge  to  the  competitive  point  may  seemingly  give  a 
preference  to  that  point,  and  the  greater  rate  to  the  non- 
eompetitive  i>oint  may  apparently  engender  a  discrimination 
against  it.''     It  adds:     **Tliat,  as  indicated  in  the  previous 
opinions  of  this  court,  there  may  be  cases  where  the  carrier 
<'annot  be  allowed  to  avail  of  the  competitive  condition  because 
of  the  public  interests  and  the  other  provisions  of  the  statute, 
is  of  course  clear.     *     *     *     Take  a  ease  where  the  carrier 
rannot  meet   the  competitive  rate  to  a   given  point   without 
transporting  the  merchandise  at  less  than  the  cost  of  trans- 
portation, and  therefore  without  bringing  about  a  deficiency, 
which  would  have  to  be  met  by  increased  charges  upon  other 
business.     Clearly,  in  such  a  case,  the  engaging  in  such  com- 
petitive traffic  would  both  bring  about  an  unjust  discrimina- 
tion and  a  disregard  of  the  public  interest,  since  a  tendency 
towards    unreasonable    rates    on    other   business    would    arise 
from  the  carriage  of  traffie  at  less  than  the  cost  of  transporta- 
tion to  particular  places.''''^ 

'•<»181    U.  S.   ],   10.   JO.— In   Ken-  istrative   body,   but    unobjectionable 

tucky   the   railrojul   commission   may  because  expressly  authorised  by  the 

in  Hpecial  eases  authorise  ji   railroad  i-onstitution    (§    218).      8ee    Illinois 

company  to  charge  h»ss  for  a  lonjjer  Central   R.  R.  Co.  v.  Commonwealth, 

than    for    a    shorter    distance     (Ky.  23    Ky.    Law    Rep.    llHi),    04    S.    W. 

Stat.    S    820,    S21).      This    is    a    dis-  D?.";. 
pensing  ]>ower  vcste<l   in   an   admiu- 
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Discrimination  allowed  or  prescribed  by  law.— It  is 

liere  only  necessary  to  advert  to  the  constitutional  aspect  of 
the  legislation  determining  conditions  of  equality.  There  are 
three  questions  which  may  arise  in  this  connection:  first,  may 
the  legislature  conclusively  determine  that  certain  discrimina- 
tions are  allowable?  second,  may  it  prescribe  certain  discrim- 
inations? and  third,  may  it  require  that  certain  differences  be 
ignored  in  making  charges  for  services? 

Upon  the  first  (piestion  there  seems  to  be  no  judicial  author- 
ity. A  claim  on  the  i)art  of  the  courts  to  control  and  eventually 
to  disallow  a  discrimination  sanctioned  by  statute  would  hav<^ 
to  n^st  on  tlie  theory  that  there  is  a  constitutional  right  to 
equal  serviei*,  that  in  other  words  the  business  rendering  the 
service  is  purely  a  public  agency,  and  that  for  the  state  to 
allow  it  unjustly  to  discriminate  is  a  deprivation  of  the  equal 
protection  of  tin*  Ifiw. 

As  for  the  seeond  question,  it  woubl  seem  that  if  the  legis- 
latnn*  may  prescribe  ecjuality,  an<i  if  efjuality  is  not  ineon- 
sist(Mit  with  but  involves  proper  disi-rimination,  it  may  not 
only  allow,  but  may  insist  upon  discriminations  calculated  to 
carry  out  the  principle  of  ecpiality  with  greater  perfection 
and  accuracy.  When  the  validity  of  state  regulation  of  rail- 
road rates  was  first  upheld  by  the  Supreme  Court,  it  was  also 
n^cognised  that  railroads  might  be  classified  for  the  purpose 
of  establishing  differtmt  ratesj  and  it  was  held  later  on  that 
if  th(»  elassifieation  made  by  the  legislature  operates  uni- 
formly, the  eoui'ts  cannot  ileeide  whether  it  was  the  best  that 
eouhl  have  Ixm'ii  ma<le.-  Logically,  the  same  principle  shouhl 
apply  to  <lifT*(M'ent  kinds  of  traflie  upon  the  same  road,  aiul  it 
is  in(h*e(|  iiieon(*eival)h*  how  a  raili'oad  tariff  <M)uld  be  framed 
(otherwise.  Vet  the  Supreme  Court  of  the  Tnitc^d  States  hais 
held  that  a  statute  of  Mi<diitran  HMpiiring  the  sale  of  mileage 
tickets  at  a  reduet^d  rate  was  arbitrary  and  uneqnal  class  legis- 
lation and  hence  unconstitutional."^  It  was  not  cont(^nded  that 
th(»  reduced  rate  was  unreasonable;  in  fact,  the  company  ha<l 
voluntarily  sold  mileage  tickets  at  n^duced  rates;  but  the  men* 
fact  that  th(^  legislature*  has  established  general  maximum  rates, 
is  held  sufficient  to  condjMiin  a  law  (»()mp<dling  a  lower  rate  in 

1  rhic:i^ro,     n.     &     Q.     K.     To.     V.  •!  I.nko    Shore   &    M.    S.    R.    Cu.    v. 

i..sv:i,  \)\  r.  s.  ir>n.  smith,  ira  r.  s.  684. 

-■  I)..u     V.     P.('i-l('lin:ni.     1  l>n     T^    S. 
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ivor  of  thoso  who  happen  to  use  the  road  more  than  others.  I 

The  power  of  the  legislature  to  enact  general  laws  regard-  I 

ig  a  company  and  its  affairs  does  not  include  the  power  to  I 

3m pel  it  to  make  an  exception  in  favor  of  some  particular  I 

lass  in  the  community  and  to  carry  the  members  thereof  at  I 

less  sum  than  it  has  the  right  to  charge  for  those  who  are  I 

ot  fortunate  enough  to  be  members  thereof.''     Yet  the  court  I 

dmits  that  the  legislature  may  establish  certain  hours  of  the  I 

ay  during  which  trains  shall  be  run  for  a  less  charge  than  I 

uring  the  other  hours.     This   is  said   to  be  a  rate  for  the  I 

hole  public  during  those  hours,  and  not  a  discrimination  in  I 

Ivor  of  certain   persons.     The  court  does  not  say  whether  I 

3mpnlsory  reduced  rates  for  excursion  or  commutation  tickets  I 

'onld  be  constitutional  or  not.    If  constitutional,  what  ground  I 

an  be  adduced  for  stopping  the  legislative  power  at  mileage  I 

ites?     If  mileage  ticket  holders  are  a  class,  why  not  com-  I 

Miters?   and   why  not   that   part   of  the*   public   which   is   in  I 

le  habit  of  riding  at  certain  hours  of  \ho  dny  ?    If  the  mileage  I 

cket  holders  are  a  class  in  a  differ<»nt  scMise,  and  the  classifi-  I 

ution  obnoxious  to  the  constitution,  wh}'  should  the  railroad 
^nipany  be  allowed  to  discriminatt*  in  their  favor?  The 
mndness  of  the  distinction  made  by  the  SupnMue  (^ourt,  as  , 

'ell  as  the  soundness  of  the  whole  decision,  fnmi  which  the  ! 

hief  Justice  and  two  associate  justices  dissented,  may  well  j 

e  doubted.     It  might  well  be  argued  that  since  the  require-  j 

lent  of  (»qual  service  is  essential  to  reconcile  the  existence  of 
monopoly  with  tht»  equal  protection  of  the  law,  all  monopolies 
ught  to  be  required  to  giv(»  ecpial  service;  if  then,  any  discrim- 
iiation    is  tolernted,   it  is  ])ecaus(*   it    does    not    violate,    but  . 

arries  out  the  principle  of  eijualitv;  it  would  thus  follow  that 
my  discriminations  which  may  be  tolerated,  may  also  \w  re- 
juired. 

The  decision  in  the  Smith  case  was  necessarily  followed  by 
he  Court  of  Appeals  of  New  York,^  but  the  requirement 
»f  reduced  rates  for  mileage  tickets  was  held  valid  as  ap- 
>'ied  to   cori)orations  created   after  the   passage  of  the  act.^ 

.$  394.  Discrimination  forbidden  though  circumstances  dis- 
"ttiilar.— Third:  may  th(»  legislature  forbid  discrimination 
here   circumstances   are   dissimilar?      May   it   especially   re- 

*  TVardslev    V.    New   York,    T..    E.  '  Purdy  v.  Erie  R.  Co.,  162  N.  Y. 

W.  R.   r.,   162   X.    Y.   230,   ->6   X.     42,  56  X.  E.  508. 

■'•    4.H8. 


,u-s»sv-t^s  AV  V- ^^  '  ^.gerent  values  ^^ 

Mi<irra^n^'\\,,X  tbrou^r^  «  ^^        ^^  from  t^^c  ^^^er  P^^^ 

"  A  ^ve•^^^"^^  tuned  by  ^-^  J  ^,,y  the  sa^^e  V  .^j  or 
for  aU  ^^-\7taU  t^^^  "^^^'Jor  v«^^  «'  '^'Cio^  unequal  re- 
--«^^^  '^'    ItTr^or  coal  -  ^;\  .,ua\  paytne^tjo  ^^  ^^.^  ^,« 

U  ->•  'n  :    1-  ^-^'  C^lnsas  a  statute  X,  ^,  ,  . 
,\or.'«l  ^'■''''  A  \,.\»  reciuire"  ^"  v„rged  tl^eretor      ^  ^^„ 

"l"       ,1..  A*"'"  l.v    1""-     "        ,    t.r    Ito'    ''"".^U  11"  """. 

>^-  '=■::,; .:  > ';■'::•:..;:;■■.«  ::^l;«<"-v;'  s*' '-•'■  d:. 
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circumstances  or  prescribe  conditions  under  which  railroad 
companies  may  be  required  to  furnish  transportation  to  shi^)- 
pers  of  live  stock  or  other  merchandise  over  their  lines.  How- 
ever, those  circumstances  or  conditions  if  declared  or  pr<»- 
scribed  must  exist  in  the  form  of  considerations  or  equivalents 
for  the  transportation  furnished.  It  may  be  that  railroad 
companies  can  be  compelled  to  carry  patrons  of  their  lines  for 
some  other  consideration  than  cash  fares.  To  illustrate,  but 
only  to  illustrate,  not  to  decide,  it  may  be  that  a  lej^islativc 
enactment  which  imposed  upon  shippers  of  live  stock  the  ob- 
ligation to  care  for  their  stoek  (^n  route,  and  by  that  ext(Mit 
to  relieve  t\ut  trainmen  of  the  burden  of  its  ean\  and  whieh 
required  the  e()mi)any  to  transport  the  shipper*  free,  as  an 
efpiivalent  for  his  relief  of  the  train  employees  in  the  way 
stated,  would  be  constitutionally  valid.  *  *  «  |-j^f,  w^. 
enactment  in  <iuestion  does  not  provide  for  tht»  equivalent  oF 
labor  performed  for  transportation  furnished.''^ 

This  case  thus  seems  to  hold  that  no  service  can  be  re- 
quired but  for  an  ecpiivalent.  Wli(»re  incidental  services,  how- 
ever, are  absolutely  or  i)ractically  necessary,  thiMr  inclusion 
in  a  lejorislative  reprulation  of  char^fcs  is  not  open  to  the  ob- 
jection of  inefiuality.  So  it  was  lield  in  Budd  v.  New  Vork^ 
that  a  statute  rejrulatin*^  «rrain  elevator  charjres  nn«rht  contain 
a  provision  to  the  effect  that  nothin<r  beyond  the  actual  cost 
should  be  charged  for  the  si'rvice  of  trimminfr  and  shovcllinj; 
the  grain  to  the  le^r  of  the  elevator,  since  the  purpose  of 
the  act  might  be  easily  evaded  if  separate  chars:es  (H)uld  be 
made  for  incidental  services.  It  may  be  noted  that  the  dis- 
senting opinion  dwells  especially  upon  this  feature  of  the  act 
which  is  said  to  comi)el  service  ^vithout  compensation.  So  it 
appears  from  the  decision  in  Brass  v.  Xorth  Dakota^  that  the 
owner  of  the  warehouse  had  under  tlie  statute  to  insure  the 
^rain  at  his  own  cost.  In  all  these  cas<»s  the  service  is  prac- 
tically the  same  for  all,  and  it  cannot  be  said  that  unecjual 
services  are  exacted  at  the  same  rate.^"  It  is  otherwise*  where 
railroad  companies  are  required  to  carry  baggajre  free  or  to 

7  Atchison,  T.  &  St.   Fe  H.   U.  Co.  shipping    roiitract     cx])ressly    Htipu- 

V.  CampbeU,  61  Kan.  439,  48   L.   R.  lated  that  tlie  shipper  should  jiccom- 

A,  251.     The  act  was  intorpr<»te<l  as  pany  liis  sto(*k  jmhI  mro  for  it. 

lofinii^    it    open    to    tlie    sliippcr    to  '^  \l'.\    W   S.   .11 7. 

a«M*ofnpany   }iis   stock    or    to    ride    in  '■'  I.'IH  I'.  S.  'M)]. 

another  train,  and  this  ;iltlii»iiir|i  tlie  '"Provision     that     jjas     company 
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carry  bicycles  as  bagfgage.^^  If  the  legal  rate  Id  such  a  ease 
is  fair  to  the  railroad  company,  it  is  apt  to  be  so  at  the  ex- 
pense of  the  passengers  who  carry  little  or  no  baggage.  So 
there  appears  to  be  inequality,  if  a  street  railroad  company 
is  required  to  carry  passengers  any  distance  within  a  city  at 
the  uniform  rate  of  five  cents.  It  has  been  shown  for  large 
cities  that  if  every  passenger  rode  the  longest  distance,  the 
fare  would  not  cover  the  cost  of  carrying.  But  the  voluntary 
adoption  of  units  of  charges  ignoring  slight  differences  iu  re- 
liance upon  the  equalisation  of  averages  shows  that  upon  a 
reasonable  view  of  the  business  as  a  whole  the  prohibition  of 
certain  discriminations  which  might  be  technically  justifiable, 
may  be  just  and  maintainable  without  a  violaticm  of  the  firiu- 
ciple  of  ecjuality.  The  usages  of  business  must  determine 
whether  the  fair  measure  of  ecjualisation  has  been  over- 
stepped.^ 2 


ahall  uot  charge  for  meter  upheld, 
Buffalo  V.  Buffalo  Gas  Co.,  80  N. 
Y.  Suppl.  1093. 

11  See  the  Session  laws  of  many 
states  of  1896  and  1M»7. 

12  As  to  requiring  transfer  of  cflr 
h)ad  lots  from  one  road  to  another 
without  expense  to  the  shipper,  see 
Burlington,  &c.,  R.  Co.  v.  T>or, 
H'2  la.  312,  48  N.  W.  9S,  31  Am.  St. 
Rep.  477,  12  L.  R.  A.  43<).  The 
Supreme  Court  of  the  I;nite<l  States 
has  intimated  that  a  rate  fixed 
by  a  commissiori  is  uot  neces- 
sarily unreasonable,  because  at  a 
similar  rate  fur  all  freight  the 
company  would  not  be  able  to  pay 
operating  expenses,  as  long  as  the 
existing  rates  on  other  merchandise 
earn  large  profits  for  the  company. 
Minneapolis  &  St.  T^.  R.  Co.  v. 
Minnesota!,  1S6  X^  S.  257.  There 
is  undoubtedly  inequality  in  such  a 
case,  but  it  constitutes  a  grievance 
of  the  class  of  shippers  paying 
higher  charges,  and  not  of  the 
railroad  company,  and  there  is 
no  rtttistitutlittuil  principle  requiring 
jMiblic  service  companies  to  serve  all 


its  patrons  on  equal  terms.  It  is 
believed  that  a  publie  service  com- 
pany cannot  be  required  to  render 
services  (other  than  such  as  are  in- 
cidental to  other  services)  on  terms 
which  mean  a  positive  loss  to  the 
company,  not  even  though  it  may 
recoup  that  loss  on  other  services; 
but  the  legislature  may  take  the 
fact  into  consideration  that  in  view 
of  the  inevitable  operating  exi>cn.ses 
of  the  business  taken  as  a  whole 
certain  services  can  be  reudennl 
without  a  loss,  which  could  not  be 
rendered  without  a  loss  if  operat- 
ing facilities  had  to  be  provided  to 
meet  them. 

While  the  ignoring  of  slight  dif- 
ferences is  not  fatal  to  the  validity 
of  regulation  of  charges,  it  has  been 
pointed  out  that  the  inability  or 
failure  of  the  publie  authorities  to 
do  justice  to  the  finer  shades  of  dif- 
ference iu  the  value  of  services  is 
one  of  the  serious  objections  to 
state  regulated  charges.  They  have 
the  tendency  to  deteriorate  the 
grarlc  of  services  and  goods. 
Ri^scher    Political    Kconomy    ITT,    p. 
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BEQUIREMENT  OF  PARTICULAR  ARRANGEMENTS  IN  THE 
INTEREST  OF  PUBLIC  COXVENIENCE.    §§  395-398.13 

§  395.  Particular  arrangements  not  within  the  common 
law  duty  of  equal  service.— As  has  been  seen  before,^  ^  the  com- 
mon carrier  or  innkeeper  at  common  law  was  under  obliga- 
tion to  render  services  only  to  the  extent  of  his  available  ac- 
commodation, which  was  left  to  his  discretion.  The  modern 
public  service  company  enjoying  special  powers  and  privileges 
acts  under  a  franchise  which  determines  the  scope  of  its  serv- 
ice, and  thereby  the  extent  and  rfieasure  of  its  duty,  beyond 
which  it  need  not  go,  so  that  e.  g.  a  railroad  company  cannot 
be  compelled  to  construct  a  line  between  different  points  than 
those  contemplated  by  its  ('harter.^^  Within  the  scope  defined 
by  the  charter  the  business  must  be  [)rovided  with  facilities 
adequate  to  render  the  service  offered  to  the  public  and  which 
may  be  expected  to  be  called  for  under  ordinary  conditio?is, 
though  not  sufficient  to  cop(»  with  an  unusual  pressure  or 
emergency;*®  but  the  determination  of  the  plan  and  manner  of 
equipment,  the  location  of  depots,  the  arrangement  of  time 
schedules,  etc.,  so  as  to  adjust  the  service  to  a  reasonable  pub- 
lic demand  without  sacrificing  the  right  to  profits,  is  a  prob- 
lem of  such  difficulty  that  it  is  primarily  and  sometimes  ab- 
solutely conunitted  to  the  judgment  of  tlie  board  of  directors. 
Thus  while  in  a  few  cases  courts  have  held  that  the  establish- 
ment of  stations  and  the  operation  of  trains  may  be  compelled 
by  mandamus,*^  as  a  rule  this  remedy  is  withheld  on  the 
ground  that  the  charter  confers  an  authority  without  im- 
I)08ing  a  duty  or  that  in  the  nature  of  things  such  a  duty 
requires  the  exercise  of  discretion  and  is  not  merely  minis- 
terial.^® The  Supreme  Court  of  the  United  States  has  inti- 
mated that  the  abuse  of  such  discretion  is  more  appropriately 
dealt  with  by  the  legislature  or  by  administrative  boards,  than 

801,    •states      that       ho      was      as-  '"Dawson   v.  Chicago  &  Alton  K. 

Bured  by  a  fariiuT  living  near  two  1?.  (.•<).,  79  Mo.  296. 
citieBy    one   of   which    regulated    the         ^'  People   v.   Chicago   &  Alton   R. 

price   of  meat  while   the   other   did  R.  Co.,  130  111.  175,  22  N.  E.  857; 

not,  that  the  best  beef  was  invari-  People  ex  rel.  Cantrell  v.  St.  Louis, 

ably  reserved  for  the  latter  city.  &c.,  R.   Co.,   176  111.   512;   Stato  v. 

"See,  also,  S  699.  Hartford  &  N.  H.  R.  Co.,  29  Conn. 

.  i*See  S  387,  supra.  538;  Concord  &  Montreal  R.  R.  Co. 

"Zabriskic    v.    Hackensack,    &<-.,  v.  Boston  &  M.  R.  R.  (\k,  (57  N.   II. 

R.  Co.,   18    N.   J.    K(\.    ITS,    m    Am.  4(i4. 
De<'.  617.  18  Com.    v.    Fitchburg   R.    Co.,    lU 
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by  the  ordinary  judicial  tribunals.^"  The  power  of  the  legis- 
lature to  require  the  luaintenance  of  a  station,  or  to  forbid 
it«  discontinuance  without  the  consent  of  designated  authori- 
ties,2"  or  to  require  the  stopping  of  trains  at  county  seats,^* 
is  recognised. 

The  obligation  of  the  public  service  company  to  provide 
adequate  facilities,  moreover,  relates  only  to  the  ordinary  and 
uniform  services  for  which  the  business  is  prepared  and  which 
can  be  rendered  on  terms  fixed  in  advance  by  general  rule 
under  proper  classification.*  It  does  not  cover  services  or 
the  furnishing  of  facilities  which  according  to  their  nature 
must  be  matter  of  special  bargaining,  and  which  could  not 
be  rendered  indiscriminately  to  all  members  of  the  public  alike. 
The  fact  that  special  services  or  facilities  are  provided  for 
one  party,  does  not  give  another  party  a  right  to  the  like 
accommodation.  In  accordance  with  this  view  it  has  been 
held  that  railroad  or  steamboat  companies  are  not  under  a 
common  law  obligation  to  give  facilities  requiring  special  con- 
tractual arrangements  to  all  express  companies  alike.22  The 
same  principle  applies  to  the  accommodation  of  sleeping  ear 

Cray  180;   People  v.  New  York,  L.  cific  (liities  regarding  operation  aud 

K.  &  W.  K.  Co.,  104  X.  Y.  58;  State  traffic    facilities,    see    Stimson    Am. 

•  V.   Kansas  Central   R.   Co.,  47   Kan.  Stat.  Law  II,  8802-8803. 
4i>7;    Ohio   &    M.   R.   Co.   v.   People,         -*>  Commonwealth    v.     Eastern    R. 

120  111.  200;   Mobile  &  Ohio  R.  Co.  Co.,    103    Mass.    54;    Railroad    Cnui- 

V.    People,    132    HI.    559,    24    N.    E.  missioners  v.   Portland,   &xj.,   R.   Co., 

643;  Chicago  k  A.  R.  (\k  v.  People,  63   Me.   269;    State   v.   W.    St.   L.   & 

152   III.   230;    iNorthcrn    Pac.   R.   Co.  T.  R.  R.  Co.,  83   Mo.  144;   State  v. 

V.  Washington,  142  U.  S.  492.  Chicago,   M.  &  St.   P.  R.  Co.,   12  S. 

ii»  Northern   Pac.  R.  Co.  v.  Wash-  D.  305,  47  L.  R.  A.  569. 
ington,      142      U.      S.      492.        For         -i  This    requirement    must   not   in- 

the    history    of    the    legislation    of  terfere  unduly  with  the  freedom  of 

New  York  on  the  subject  sec  People  intcrstale    commerce.       See    Illiuois 

ex   rel.   Linton   v.   Prooklyn    Heights  Cent.    R.   Co.    v.    Illinois,    163    U.    S. 

R.    Co.,    172    X.    Y.    90,    6  4     X.    E.  142,   and   C.   C.   C.   &   St.   L.   R.    Co. 

788.     The      English      Railway      and  v.    Illinois,    177    U.    S.    514,    hoVling 

Canal   Tratlic  Act   1854    (17   aiul   18  the    nnjuirement     to    be    void:     and 

Vict.   c.    31    §    2)    provides   that    the  Lake    Shore    &    M.    S.    R.    R.    Co.    v. 

companies    shall    accoiMling    to    their  Ohio,    173    V,   S.   285.   sustaining   it, 

powers  afford   all    reasonable    facili-  a<!cordiMg   to   its  different    operation 

ties;    the    enforcement    of    this    pro-  in  di(lVr(Mit   cases. 
\ision  was  subsecpiently  entrusted  to         --Express    Cases,     117    U.    8.     1; 

the  Railway  Commissioners:      South  Barney  v.  Oyster  Bay,  etc.,  Co.,  67 

Kastern  Ry.  Co.  v.  Railway  Commrs.,  \.    Y.    301.      As   to   «luty   t<»   deliver 

ti  (^.  P..  Div.  5S6,  1881.    As  to  Ameri-  'roods  at   \\arehouses.  see  Chicago  & 

can    legisLition.    which   has   few   s])e-  .\.   W.  R.  C(..  v.  People,  56  111.  365. 
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companies  which  likewise  must  be  matter  of  special  con- 
tract;-^ and  to  arranf^enients  between  telegraph  and  telephone 
companies  regarding  transmission  of  messages.^"* 

In  the  Express  Cases  the  Supn^nie  Court  points  out  that 
"as  the  things  carried  fu-e  to  be  kept  in  the  personal  custody 
(»f  the  messenger  or  other  employee  of  the  express  company, 
it  is  imi)ortant  that  a  certain  amount  of  car  space  should  be 
specially  set  apart  for  tlie  business,  and  that  this  should,  as 
far  as  practicable,  be  put  in  the  exclusive  possession  of  the 
t\\pressnian  in  charge.  As  the  business  to  be  done  is  ** ex- 
press/' it  implies  access  to  tlie  train  for  loading  at  the  hi  test, 
and  for  unloa<ling  at  the  earliest  convenient  moment.  All 
this  is  entirely  inconsistent  witli  tin*  i<lea  of  an  exj)ress  business 
on  passeng<*r  trains  free  to  all  exj)ress  carriers.'^  While  in 
si?nilar  cnses  some  slate  eoiuMs  luive  arrived  at  different  con- 
clusions, it  did  not  a[)perir  in  tliese  eases  that  the  expr(»ss  eom- 
I)anies  which  had  been  refused  accommodation,  had  claimed 
special  privileges  of  the  eharactc^r  indicated.^-''* 

i;  396.  Cab  and  other  privileges  granted  by  railroad  com- 
panies.—It  is  a  somewhat  dilT*(»rent  rpiestion  whether  railroad 
companies  an*  under  obligation  to  afford  in  tbiMr  depot  grounds 
«'(|ual  access  and  aceomiiiodation  to  all  owners  of  cabs  or 
omnibuses  desiring  to  solicit  the  patronage  of  arriving  ])as- 
songei's;  for  i?i  this  case  no  spinnal  contracts  are  required,  but 
ijiere  suffei-ance  on  the  part  of  the  railroad  company.  Th(» 
courts  are  divided  on  this  rpiestion,  the  validity  of  the  grant  of 
an  exclusive  ])rivilege  for  that  purpose  being  affirmed  in  New 
York,2«  .Massachusetts,-'  Rhode  Island,2«  Connecticut,"" 
Georgia/*"    and    ^linnesota  ;•*"    and    denied   in   Alabama,^^    Xn- 

-•'»  Pullman    Pal.    (  :ir    ( "n.    v.    Mis-  -'»  Hrowii    v.    Now    York    Cent.    & 

fMHiri  Par.  K.  Co.,   IIT)  V.  S.  .IST.  11.  K.  R.^Co.,  75  Huii  35.5. 

-*  Poopio    V.    Western    riiion    Tel.  -'  OM    Colony    K.    Co.    v.    Tripp, 

Co.,  160   111.   15,  4()  N.    K.  7?,\;   Pn.-  117   Mass.   35;    Hoston   &  A.    R.   Co. 

plo  ox  rel.  Pi)stal  Tel.  Co.  v.  Hudson  v.  Hrown,  177  Mass.  65,  52  L.  R.  .V. 

Rivor  Tolophone  Co.,  19  .Abb.   X.  C.  41S. 
466.  -^GriswoM  v.  Webb,  16  R.  I.  649. 

2r.  Sanf«>nl    v.    (.'atawassa,    et«'.,    K.  2t»  X^w  York,   X.  II.  &  H.  R.  Co. 

Co.,  2  4   Pa.   St.   37S:    X<'\v    Enjjlaud  v.  Seovill,  71  Conn.  136. 
Kxprcss  Co.  V.   >raine  c.   R.   K.  <'o.,  "''^  Kales  v.  Atlanta  Baggage  Cal. 

57  ^fo.   ISS;   McDiiflFoe  v.    Portland,  (  o..  107  da.  636,  46  L.  Rrf  A.  431. 
&e.,  R.  R.  ('(».,  52  X.  11.    I.".');    pi.-k-         "i  OiMlbont     v.     St.     Paul     Union 

ford   V.   Grand   Jiinr-tion    R.    C<...    H»  Depot    U.   Co.,   79   Minn.    1S8,   47   L 

M.  &  W.  300.  R.  A.  532. 
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diana,^'*  Kentucky,**^  Miehigan,^^  Missouri,^^  and  Mon- 
tana.^^  The  argument  against  the  validity  of  the  privilege  is 
that,  since  depot  grounds  may  be  acquired  by  eminent  domain, 
and  are,  in  any  event,  an  essential  appurtenance  to  the  rail- 
road business,  they  are,  like  the  latter,  affected  with  a  public 
interest,  and  that  therefore  their  use  may  not  be  restricted  by 
a  monopoly.  On  the  other  hand,  it  is  argued  that  limitations 
of  space,  and  the  requirement  of  orderly  and  eflScient  service, 
demand  some  restriction  and  discrimination,  and  that  the  rail- 
road company  performs  its  duty  to  the  public,  if  it  provides 
for  their  accommodation  by  reasonable  regulations.  It  is 
])lain  that  in  some  matters  the  grant  of  exclusive  privileges  is 
inevitabli^,  so  in  the  grant  of  restaurant  or  news-stand  privi- 
leges.-'*^ 

§  397.  Legislative  requirements.^^'—But  the  denial  of  a 
common  law  obligation  is  not  equivalent  to  the  assertion  of  a 
constitutional  immunity.  It  is  within  the  power  of  the  legis- 
lature to  i*e(iuire  that  adetiuate  accommodation  be  furnished  by 
a  business  affected  with  a  public  interest  for  the  satisfaction  of 
the  public  needs,  and  that,  if  necessary,  special  arrangements 
be  entered  into  with  that  purpose  in  view.  **The  rc^gulation 
of  matters  of  this  kind  is  legislative  in  its  character,  not  ju- 
dicial. To  what  (*xtent  it  must  come,  if  it  come  at  all,  from 
Congress,  and  to  what  extent  it  may  come  from  the  states, 
are  questions  we  do  not  undertake  to  decide ;  but  that  it  must 
come,  when  it  does  come,  from  the  source  of  legislative  power, 
we  do  not  doubt.  The  legislature  may  impose  a  duty,  and 
when  imposed,  it  will,  if  necessary,  be  enforced  by  the  courts; 
but,  unless  a  duty  has  been  created  either  by  usage,  or  by  con- 
tract, or  by  statute,  the  courts  cannot  be  called  upon  to  give 
it  effect."*'*  It  follows  from  the  recognition  of  the  legislative 
power  that  it  may  be  exercised  by  requiring  that  if  special 
facilities  are  afforded  to  one  party  they  shall  also  be  afforded 

a-  LiiidHCv    V.    Anniston,    104   Ala.  ^'^  Cravens    v.    Rodgers,    101     Mo. 

257,  27  L.  R.  A.  436.  247. 

38  Indianapolis    Union    R.    R.    Co.  3^  Montana  Union  E.  Co.  v.  Lang- 

V.  Dohn,  153  Ind.  10,  45  L.  R.  A.  lois,  9  Mont.  419. 

427.  88  Fluker  v.  Georgia  R.  &  Banking 

".4  MoConnell    v.    Pfidijfo,    92    Ky.  Co.,  81  Ga.  461. 

165.  -^^See.  also,   §§  548.  549. 

•■•■•Kalamazoo   Hack   Co.   v.    Snots-  ■»'»  Express  Cases,   117  U.  8.  1, 
iTia,   S4   .Mich.    194. 
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to  others,  subject  to  the  condition  that  the  duplication  of  the 
service  impose  no  unreasonable  burden    upon    the    business. 

This  power  is  exercised  especially  by  requiring  railroads  to 
do  connecting  business  with  each  other,  or  to  allow  connections 
between  tracks.**^  Where  one  common  carrier  is  forced  to  enter 
into  special  relations  with  another  for  the  accommodation  of 
the  latter,  the  intended  ultimate  beneficiary  is  the  public,  and 
the  public  benefit  alone  furnishes  the  justification  for  the  re- 
quirement. It  has  therefore  been  held  that  a  railroad  com- 
pany cannot  be  compelled  to  surrender  its  property  to  allow 
the  erection  of  a  private  elevator,  since  that  would  be  takinp: 
of  private  property  for  private  use.^^  The  requireiiKMit  must 
also  keep  substantial!}'  within  the  scope  of  the  business  upon 
whicJi  it  is  imposed.  Thus  a  railroad  eom[)any  cannot  be  com- 
pelled to  construct  a  line  between  different  points  than  those 
contemplated  by  the  chnrter.^-* 

A  somewhat  narrow  view  of  the  legislative  power  in  this  re- 
spect is  taken  in  Massachusetts.  A  statute  of  that  state  required 
railroad  companies  to  issue  mileage  tickets  and  to  receive  thos(^ 
issued  by  other  companies  or  parts  of  such  tickets  in  payment 
of  their  fares,  subject  to  the  conditions  of  the  issuing  com- 
pany. The  requirement  was  hehl  to  be  unconstitutional  upon 
the  ground,  among  others,  that  to  comi)el  a  railroad  company 

*i  Fitch  burg:     K.     T'o.     v.     Grand  llio     parly     rendering     the     servk-e. 

Junction  K.  Co.,  4  Allen   198;  State  Thus    in    Minnesota    a    statute    was 

V.  Noyes,  47  Me.  189,  denying  power  passed    prohibiting    any    one    from 

as  inconsistent  with   charter   rights,  carrying   on    the   warehousing   busi- 

eriticised  in  Boston  &  M.  R.  R.  Co.  ness  who  was  not  specially  licensed 

V.    County    Commrs.,    79    ^fe.    386.  therefor,   and    requiring   transporta- 

The    obligation    to    allow    j)hysical  tion    companies    to    deliver    all    un- 

connection  does  not  involve  the  duty  claimed  goods  after  twenty  days  to 

to  enter  into  arrangements  for  con-  11  licensed  warehouseman.     This  was 

necting  business.    Atchison,  T.  &  St.  held    to    be   an    unconstitutional    re- 

Fe  B.  Co.  V.  Denver  &  N.  ().  ('o.,  110  quirement,    since    it    conferred    ap- 

U.  8.  667.  Principle  of  such  require-  parently    no    benefit    upon    any    one 

ments  sustained   in   Wisconsin,   etc.,  but      the      licensed      warehouseman 

K.  Co.  V.  Jacobson,  179  U.  S.  287.  whose  business  might  be  thereby  in- 

*2  Missouri    Pac.    R.    Co.    v.    Ne-  creased.     State  v.  Chicago,  M.  &  St. 

braska,  164  U.  S.  403.    Nor  can  the  P.  R.  Co.,  68  Minn.  381,  38  L.  R.  A. 

power   to    require    services    be    used  672.     See,  also,  Garton  v.  B.  &  E. 

for  the  purpose  of  forcing  upon  the  R.  Co.,  (>  C.  B.    (X.  8.),  639,  1859. 

|iubHc    accommodations    which    tlioy  ^'t  Zabriskie    v.     Hackc)iHa<*k,    &<-., 

do    not    want,    and    for    which    Micy  K.  Co.,  IS  N.  .J.  Eq.  178,  90  Am.  1  )«><•. 

would  have  to  pay,  to  the  profit  of  017. 
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to  carry  passengers  ou  the  credit  of  another  company,  receiv- 
ing in  return  merely  a  cause  of  action  against  the  other  com- 
pany without  providing  for  redemption  funds  or  giving  liens 
on  tangible  property,  was  taking  property  for  public  use 
without  making  provision  foi*  compensation.**^  Two  of  the 
justices  diss(»nted  upon  the  ground  that  the  chance  of  loss  was 
infinitesimal,  and  that  any  risk  arising  from  insolvency  or 
abuse  in  the  issue  of  mileage  tickets  could  be  provided  against 
by  the  power  given  to  the  railroad  commissioners  to  exempt  or 
exclude  railroads  from  the  operation  of  the  act.  The  dissent- 
i?ig  oj)inion  makes  a  strong  ])lea  for  the  doctrine  that  the  cou- 
stituticmality  of  a  statute  sliouhl  be  judged  by  actual  conditions 
and  practically  c(»rtnin  results,  and  not  by  r(»mote  thi'oretio^l 
or  speculative  possibilities. 

S  398.  Public  convenience  not  ordinarily  a  ground  of  police 
control.— The  Supreme  Court  of  thi'  United  States,  in  dis- 
cussing the  nature  of  the  power  to  impose  re(piirements  of  the 
class  here  discussed *•'•  recognises  distinctly  that  it  has  no  ref- 
erence to  health,  morals  or  safety,  but  simply  to  public  con- 
venience; but  while  (piestionnig  the  propriety  of  rangini?  it 
under  the  police  power,  it  se(»ms  inclined  to  regard  it  as  a 
genernl  gov<'rnmental  object  to  provide  for  the  public  con- 
venience by  compulsory  inensures.  The  nnture  of  the  require- 
]iient  seems  to  mark  it  ch»arly  as  an  exercise  of  the  police  power; 
l)ut  it  would  be  unwarranted  to  conclude  that  this  power  ean 
jilways  be  set  in  motion,  simply  to  subserve  the  convenience 
(►f  the  public.  It  would  be  a  novel  doctrine  to  assert  that  the 
state  could  prescribe  what  kinds  of  goods  a  dry  goods  mer- 
chant shall  keep,  liow  numy  salesmen  he  shall  employ,  how 
the  goods  shall  be  exhibited  to  buyers,  or  how  long  his  store 
shall  be  kept  open.  The  public  interest  of  convenience  is  not 
as  urgent  as  that  of  health  or  safety,  and  hence  does  not  justify 
similar  interf<M-cncc  with  private  rights.  Where  the  piibli** 
(b'termines  standard  and  tpudity  of  service,  it  assumes  a  finie- 
tion  wliicb  ]U'op(»rly  falls  within  the  discretion  of  the  mauajrer 
of  a  business:  and  such  |)owcr,  it  sccins.  <»an  be  claimed  only 
in  return  for  special  ])rivilcges,  oi-  to  check  the  tendencies  in- 
herent in  a  virtual  monopoly,  against  which  a  remedy  cannot 
l)e  otherwis(^   provided.     This  is  the  theory  on   which  actual 

^»  AttoriK'V  (hmhmmI   v.  ()|.I   rnlmiy  '••  L.ikr   Slion-  ^    M.   S.    R.   R.  0\ 

K.  Co.,   ion  Mass.  CJ.  v.  Oliie,   \7:\  l\  S.  i!S.i,  297. 
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legislation  proceeds;  for  it  will  be  found  that  requirements 
for  convenience  are  confined  mainly  to  railroad  companies, 
with  now  and  then  a  similar  provision  affecting  a  telegraph, 
telephone,  gas,  electric,  or  water  company.^"  It  may  thus 
be  concluded  that  the  police  power  for  the  public  con- 
venience may  be  exercised  only  with  regard  to  a  business  af- 
fected with  a  public  interest,  and  that  for  this  purpose  again 
a  business  alfected  with  a  public  interest  is  one  which  enjoys 
either  special  privileges  or  a  virtual  monopoly. 

REQUIREMENTS  AND  RESTRICTIONS    IN   THE   INTEREST    OF 
FINANCIAL  SECURITY.    §§  399-401. 

§  399.  Banking  and  insurance.— Banking  and  insurance  are 
treated  very  generally  by  the  statutes  of  the  American  states 
as  affected  with  a  public  interest,  and  are  subjected  to  elabo- 
rate regulative  and  restrictive  legislation  of  a  kind  not  nor- 
mally applie<l  to  other  classes  of  business. 

The  modern  legislation  regarding  ])anks  is  of  a  different 
character  from  the  older  English  legislation  alVecting  bankers: 
tlh*  latter  regulated  and  restrained  \ho  dealing  in  coins,  and 
hills  of  exchange,  and  the  loaning  of  money  on  interest.  At 
present,  with  the  exception  of  the  interest  legislation,  these 
l)ranches  of  business  are  left  free.  The  issue  of  bills  of  credit 
to  circulate  as  money,  which  has  attained  great  importance 
only  since  the  eighteenth  ec^ntury,  was  always  regarded  as  a 
proper  subject  of  restrictive  regulation.  The  Revised  Laws  of 
\ew  York  of  1813,  and  the  Revised  Statutes  of  that  state  of 
1828,"*"  rerjuired  special  authority  of  law  for  the  issue  of  notes 
or  other  evid(»nces  of  d(»]>t  to  be  loaned  or  put  in  circulation 
as  money;  and  prohibited  the  keeping  of  any  oflfice  for  the 
purpose  of  receiving  deposits,  or  discounting  notes  or  bills 
without  such  authority,  which  was  explained  by  later  legis- 
lation as  a  prohibition  of  the  keeping  of  offices  designated  by 
the  corporate  lunne  of  a  ''Bank.''^**  The  General  Banking 
Law  of  1888,  enacted  after  the  crisis  of  1887,  and  which  may 
he  regarded  as  the  beginning  of  systematic  legislation  on  banks 

♦«So,  requiring  a  telephone  com  ■*"'^  1  Rev.  Stat.  p.  712. 

pany  to  provide  messenjjers  in   con-         ^«  See    Gen.    Laws    1892,    eh.    39, 
ueetioTi  with  its  toU  service.    Ontral     §  02. 
Union  Teleph.  Co.  v.  Swoveland,  14 
In«l.  A  pp.  341,  42  X.  K.  1035. 
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in  Amcrit^a,  added  to  th<»  older  restrietioiis  the  requirement  of 
a  miniiiiuin  capital,  and  of  periodical  reports  and  published 
statements  rejirarding  the  financial  condition  of  the  bank.  The 
present  banking  legislation,  enacted  by  the  states  for  state 
banks  of  deposit,  and  by  Congress  for  national  banks  of  de- 
posit and  issue,  places  these  banks  under  systematic  oflBcial 
supervision,  requires  a  permit  for  organisation,  which  is 
granted  oidy  after  ascertaining  that  all  preliminary  condi- 
tions regarding  payment  of  capital,  etc.,  have  been  complied 
with,  limits  the  amounts  of  individual  loans  that  may  be  made, 
and  provides  for  periodical  official  examination  of  the  bank. 
The  laws  of  some  states  contain  additional  restrictive  regula- 
tions regarding  trust  companies  and  savings  banks;  so  it  is 
provided  in  X<»w  York  that  the  business  of  a  bank  and  of  a 
savings  bank  must  not  be  carried  on  in  the  same  or  in  com- 
municating rooms,  and  directions  are  given  respecting  the 
kinds  of  business  a  savings  bank  may  do,  and  the  securities  in 
whi(*li  it  may  invest  its  funds.*" 

The  n'gulation  of  the  business  of  insurance  is  of  more  recent 
(bite  than  that  of  banks.  The  K(»vised  Statutes  of  New  York  of 
1S28  contain  only  a  few  ]>rovisions  in  restraint  of  foreign  in- 
sula nee  companies.  There  is,  however,  a  very  large  amoimt 
of  special  legislation  for  the  organisation  of  insurance  com- 
panies, and  throu'jfh  this  system  of  special  acts  the  legislature 
had  it  in  its  pow^'r  to  impose^  such  conditions  upon  the  busines?; 
;is  it  chose.  The  first  g(*neral  b'gislation  for  the  organisatiofi 
of  mjwine,  fire,  and  litV  insurance  companies  was  enacted  in 
Xrw  York  in  1S40.  At  pres(Mit  most  states  have  elaborate 
statutes  reirulating  the  various  kinds  of  insurance,  marine, 
lin*,  lit***,  inland  navigation  and  ti'ansportation,  hail  and  tor- 
nado, ;i('ci(l('nt,  title,  fidelity,  etc.,  with  special  provisions  for 
fi'jitc'rnni   beiK^tieiary  societi(^s. 

Tlir  restrict io]is  imposcMl  upon  the  business  of  insurance 
resemble  ill  important  respects  those  imposed  on  banking. 
There  must  Ix*  a  permit  to  organise  and  a  minimum  amount 
of  ea[)ital:  there  is  full  provision  for  reports,  published  state- 
iiients.  and  examinatioiis.  The  amount  of  individual  risks 
in  pro[)orti()n  to  the  capital  is  limited;  the  manner  of  invest- 
ment of  ca[>ital  is  prescribed;  capital  impaired  must  be  made 
icood,  nv  if  losses  excee<l  a   certain  amount,  no  new  business 

e»  \<'w    V«,rk    Rnnkiiitr    Lnw     (eh.    .T  iyf  T.oiri  L.-iws)    §§   lM,   116,  122. 
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may  be  done;  some  kinds  of  companies  are  required  to  keep 
a  reserve  or  emergency  fund ;  and  foreign  insurance  companies 
must  generally  deposit  securities;  it  is  provided  under  what 
conditions  dividends  may  be  declared ;  and  with  regard  to  fire 
insurance,  a  standard  form  of  insurance  is  sometimes  pre- 
scribed, etc.i 

§  400.  Orounds  of  control.— When  we  examine  the  nature 
of  the  restrictions  on  the  business  of  banking  and  insurance, 
we.  find  that  they  nearly  all  aim  at  the  same  object :  the  pro- 
tection of  depositors  and  insured  from  losses  resulting  from 
insolvency  of  the  bank  or  insurance  company.  This  loss  is 
to  be  averted  by  insisting  upon  some  guaranty  of  financial 
stability.  Provisions  of  this  character  are  not  absolutely  con- 
fined to  banking  and  insurance;  in  some  states  railroad  or 
other  public  service  corporations  may  not  issue  securities 
without  complying  with  prescribed  conditions,  or  without  th<» 
consent  of  designated  authorities  r  and  the  power  of  corpora- 
tions to  borrow  may  be  generally  limited. "^  But  in  the  case  of 
banking  and  insurance  they  are  not  necessarily  confined  to 
corporations,  and  by  far  exceed  the  financial  regulations  im- 
posed upon  any  other  kind  of  business.  While  all  the  pro- 
visions furnish  protection  against  fraud,  they  do  not  pretend 
to  be  limited  to  guarding  against  that  danger,  but  plainly 
seek  to  prevent  mere  improvidence  or  inadequacy  of  re- 
sources. 

The  justification  for  this  must  be  found  in  the  peculiar  na- 
ture of  the  business  regulated ;  both  banks  and  insurance  com- 
panies deal  in  their  own  credit,  while  they  receive  cash ;  and, 
in  addition,  banks  and  life  insurance  companies  are  the  de- 
positaries of  a  large  proportion  of  the  savings  of  the  people, 
so  that  the  management  of  each  institution  affects  a  consid- 
erable part  of  the  public.  These  conditions  create  a  special 
public  danger,  requiring  a  more  incisive  exercise  of  the  police 
power  than  is  called  for  in  an  ordinary  business.  These  con- 
siderations do  not  explain  some  provisions  regarding  fire  in- 
surance that  have  nothing  to  do  with  the  solvency  of  the  com- 
pany; as  where  a  standard  form  of  policy  is  prescribed,  or 

1  New   York  General  Laws,   1892,  2  Massachusetts    Rev.     T^aws,     eh. 

ch.  38,  5  9,   12,   16,  24,  39,  41,   120,      109,  §§  24,  25,  26. 
20.'>.  .1  New     York     Stock     Corporation 

l^w,  5  2. 
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eertiiin  stipulations  in  a  policy  nvo  declared  void.  But 
contract  of  insurance,  rejxarded  as  an  individual  transac 
is  of  the  nature  of  a  wa«»«'riiij^  contract;  it  becomes  a  legiti 
business  only,  where  it  is  un<lertaken  on  a  lar^e  scale  b; 
^anised  capital,  or  by  orjranis(*d  associations;  then,  how 
the  conditions  of  the  contract  are  virtually  imposed  b\ 
insurer,  and  it  is  illusory  to  speak  of  a  liberty  of  cont 
Reasonable  regulations  for  the  purpose  of  producing  equi 
rights  and  obligations  between  the  partii^s  have  therefore 
upheld  by  the  courts.* 

§  401.    Restriction  of  right  to  carry  on  business.— Ban 

and   insurance  being  peculiarly  afl'ected   with  a   public  i 
est,  it  follows  that  the  right  to  carry  on  either  business 
be  made  to  depend  upon  the  compliance  with  certain  e« 
tions;  and  a  license  may  be  required  as  evidence  of  coj 
anc(\     In  New  York,  in  the  case  of  savings  banks  and 
companies,  the  authorisation  is  only  given  u})on  ascortai 
that  the  general  lilness  of  the  organisers  for  the  <lisehar* 
the  duties  appertaining  to  the  trust  is  such  as  to  commam 
confidence  of  the  community,  and  that  the  public  conveni 
and    advantage   will    b(»   promoted     by    such    establishni 
This  recpiirement  has  not  yet  hcou  passed  upon  by  the  co 
but  an  analogous  p]*ovision  making  the  construction  of  a 
I'oad    dependent    upon    an    administrative    determination 
public  conv(niienc(*  and  niM»essity  recpiire  it,  has  l)een  uph 
The  reciuirement  of  fitness  caruiot  l)e  ri^irardcMl  as  proliibi 
hut  the  provision  as  t<>  public  convenience  would  seem  to 
toward  tin*  mon<)j)olisin»r  of  the  business. 

In  a  less  extreme  form,  the  latter  objection  might  be  u 
against  statutes  which  confine  th(»  l)usi]iess  of  banking  o 
surance  to  cor[)orntions.  In  Pennsylvania,  such  a  restric 
Avas  held  to  be  constitutional  with  rcirard  to  insurance." 
state  may  inde(*(l  re(|nii'e  corporatj*  organisation  of  ass( 
tions  of  persons  engaged  in  a  l)usiness  which  is  subjec 
special  control,  as  a  method  of  (»xi'rcising  such  control, 
as   long   as   corporat(»   organisation    is   limitml    to   associat 

*  Orient    liisiirniKro   Co.    v.    l>ag^s.  Tioartl    <»f    K:Mln>a<l    ('(unini»ti< 

17'J  IT.  S.  .in?.     Si'o  $  714,  infni.  l«>n  N.  Y.  i'iil>.  54  X.  E.  097. 

•'•Now   V(»rk  Hniikin*^  Law.  §    I'K'i.  '  '  ninmniiwealth   v.    Vrnoraan 

ir>3.  i*a.  :^<Mi.  lT,  L.  k.  a.  L'oO. 

•■•Railroad    liaw,    §    .'>();    l\'opU'    v. 
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(if  p(»rsons,  it  is  clear  that  this  rociuirement  must  have  the 
effect  of  excludinji:  from  the  business  auy  individual  aetinjr 
by  himself,  and  is  to  that  extent  prohibitive.  This  fact  was 
recognised  in  two  cases  arising  under  statutes  of  North  Da- 
kota and  South  Dakota,  restricting  the  business  of  banking  to 
corporations.  The  Supreme  Court  of  North  Dakota  upheld 
the  law,  because  private  banking  might  be  prohibited  alto- 
gether.** The  South  Dakota  court  held  that  the  statute  could 
not  prohibit  any  citi/.en  from  entering  upon  any  business  not 
injurious  to  the  community,  though  affected  by  a  public  in- 
terest, and   was   then^foro   unconstitutional.^ 

New  York  regulates  this  matt(»r  so  as  to  obviate  this  question 
by  allowing  the  organisation  of  a  ])ank  by  an  "individual 
banker,"  subject  in  all  respects  to  the  provisions  of  the  Bank- 
ing Law.*^*  The  law  also  recognises  the  '* private  banker," 
who  may  carry  on  his  business  without  license  and  without 
supervision,  but  who  is  forbidden  to  use  for  his  business  any 
artificial  or  corporate  name  or  any  words  indicating  that  his 
business  is  a  bank.^^ 

« State  ex  rel.  ftoodsill  v.   Wood-         ^^  The  original  Banking  Act  had 

mansec,  1  N.  D.  246,  11  T^.  K.  A.  not  applied  to  individual  bankers 
420.  acting  alone.    Bristol   v.  Barker,   14 

» State  V.  Scoiigal,  3  8.  D.  55,  15     Johns.  205. 
L.  B.  A.  477.  11  Banking  Law,  §  2,  92. 


CHAPTER   XIX. 
QUALIFIED  PBOPEBTY. 

§  402.  In  general.~In  the  case  of  a  business  affected  with 
a  piil)lic  interest  it  is  the  act  of  the  owner  which  by  devoting 
certain  property  to  the  public  service  creates  that  interest. 
Tliere  are  other  cases  in  which  property  rights  are  mod- 
ified irrespective  of  the  act  of  the  owner,  by  superior 
public  rights  or  easements,  or  by  the  interdependeBCf 
of  several  properties  upon  each  other.  These  may  bt? 
designated  as  cases  of  qualified  property.  The  restric- 
tions generally  exist  by  common  law,  but  the  legislatuit 
sometimes  defines  them  and  sometimes  adds  to  them,  and 
(iiiestions  of  the  law  of  property  then  become  mingled  with 
questions  of  constitutional  power. 

NAVrCABLK  WATKRS  AND  RIPAT^IAN  RIGHTS.    §S  403409. 

§  403.    Title  and  easement  of  navigation.— In  the  law  of 

nnvigable  waters  and  their  shores  or  bunks,  property  rights 
nn'  (lualilied  l)y  public  easements  existing  chiefly  in  the  in- 
t<'rcst  of  navij^ation.  The  treatuK^nt  of  this  v<*ry  important 
l)rancli  of  the  law  of  property  does  not  fall  within  the  soop«' 
of  a  tn^atise  on  the  polic(»  power,  and  will  be  very  brielly  dealt 
with  only  for  the  purpose  of  discussing  some  constitutional 
(juestions  that  have  arisen  regarding  the  extent  of  public  power 
over  riparian  rights.  The  rights  of  the  public  are  fully  rep- 
n^sented  by  the*  federal  gov(»rnnient  where  interests  of  inter- 
state or  foreign  comnier(*e  aiv  concerned.  It  has  been  held 
that  a  reservation  in  a  water  grant  in  favor  of  the  state  enures 
to  the  benefit  of  the  Tnited  States.^ 

The  title  of  the  riparian  owner  nuiy  extend  to  high  or  low* 
water  mark  or  to  the  thread  of  the  stream.  Title  to  high  water 
mark  is  the  rule  in  the  case  of  tidal  waters  and  the  Gr«at 
Lakes,  unless  altered  by  special  grants;  in  the  case  of  non- 
tidal  navigabh^  rivers  the  rule  varies  in  different  states,  and 
the  I'nit(*d  States  recognises  in  i^ach  state  the  rule  ad 

1  United  States  v.  Molino,  .S2  F(m1.    r,OL\ 
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by  that  state,  evon  for  grants  made'  of  lands  bolonjring  to  tli<* 
public  domain.2 

It  will  be  convenient  to  treat,  first,  of  the  land  covered  by 
water  and  of  improvements  there  constructed;  second,  of  the 
easements  of  the  riparian  0A\nier;  and  third,  of  the  riparian 
land. 

§404.  The  land  covered  by  water.— The  tith*  to  this  may 
be  in  the  riparian  owner  under  the  common  law  rule  ret^ard- 
ing  non-tidal  waters  as  recognised  in  a  number  of  states.  This 
title,  in  the  case  of  navipible  waters,  is  subject  to  the  public 
easement  of  navigation  which  is  co-extensive  with  the  public 
needs.  **  Whatever  the  nature  of  the  interest  of  a  riparian 
owner  in  the  submerged  lands  in  front  of  his  upland  bor- 
dering on  a  jmblic  navigable  river,  his  title  is  not  as  full  and 
<»oraplete  as  his  title  to  fast  land  which  has  no  direct  con- 
nection with  the  navigation  of  such  water.  It  is  a  (|ualified 
title,  a  bare  technical  title,  ?iot  at  his  absolute  disposal,  as 
is  his  upland,  but  to  be  held  at  all  tinu's  subonliiiate  lo  su<'h 
use  of  the  submerged  lands  and  of  th(»  waters  llowinj*:  over 
th(»ni  as  may  be  eonsistent  with,  or  demaiided  by,  the  public 
rijfht  of  navigation.''-'  The  right  of  the  state  or  of  the  Tnited 
States  to  establish  harbor  lines,  or  erect  light-hous<»s,  is  tliere- 
fore  probably  the  same  whether  the  tith*  to  the  bed  of  the 
stream  is  in  the  riparian  owikm*  or  in  tlh'  state,  tln^se  being 
in  aid  of  navigation;  but  where  the  bed  of  the  stream  is  pri- 
vately owned,  the*  owner  has  been  held  to  be  i^ntithvl  t()  com- 
pensation where  bridge  piers  ar<»  plac<Hl  upon  subm(»rged 
lands.'*  Since  the  public  right  of  navigation  <|ualiiies  the 
riparian  owner's  rights  to  a  considcTabli*  (»xtent.  he  is  entitled 
to  compensation  where  a  non-?iavigabl<'  stream  is  made 
navigable.-^' 


•-•Shively   v.  Bowlbv,   152  U.  S.  1.  'A  X.  K.  428;  Hawkins »  Point  Light 

8<K»,  however,  Hardin  v.  Jordan,  140  House  cnse,  39  Fed.  Kep.  77;   Eisen- 

U.  S.  371.  bach  v.   Hatfield,  2  Wasli.   236.    See 

s  Scranton   v.   WTieeler,   179   U.   S.  also  .lanesville  v.  (.'arpenter,  77  Wis. 

141,   163.     In  Wisconsin   the  title  is  2SS,  46  X.  W.  128,  20  Am.  St.  Rep. 

held   to   be  subject   to   all   kinds  of  1 23,  a  rase  of  s])ecial  legislation  con- 

publie    uses,     including    the    publi<*  demned  as  arbitrary  and  unequal  and 

right  to  fish.     Willow  River  Club  v.  as    a    legislative    adjudication    of    a 

Wade,  100  Wis.  86,  42  L.  R.  A.  305.  nuisance. 

♦  Ballance  v.  Peoria,   180   111.   29,  f^  Morgan  v.  King,  35  N.  Y,  454. 


CHAPTER   XIX. 
QUALIFIED  PBOPEBTY. 

§  402.  In  general.— In  the  case  of  a  business  affected  with 
a  public  interest  it  is  the  act  of  the  owner  which  by  devoting 
certain  property  to  the  public  service  creates  that  interest. 
There  are  other  cases  in  which  property  rights  are  mod- 
ified irrespective  of  the  act  of  the  owner,  by  superior 
public  rights  or  easements,  or  by  the  interdependence 
of  several  properties  upon  each  other.  These  may  be 
designated  as  cases  of  qualified  property.  The  restric- 
tions generally  exist  by  common  law,  but  the  legislature 
sometimes  defines  them  and  sometimes  adds  to  them,  and 
(|uosti()iis  of  the  law  of  propei'ty  then  become  mingled  with 
cpiestions  of  constitutional  power. 

NAVIGABLE  WATERS  AND  RIPARIAN  RIGHTS.    §S  403-409. 

§  403.    Title  and  easement  of  navigation.— In  the  law  of 

navij^able  waters  and  their  shores  or  banks,  property  rights 
nre  (lualified  l)y  public  easements  existing  chiefly  in  the  in- 
terest of  navigation.  The  treatment  of  this  very  important 
hniiicli  of  the  law  of  property  does  not  fall  within  the  scope 
of  a  treatise  on  the  police^  power,  and  will  be  vi^ry  briefly  dealt 
with  only  for  the  purpose*  of  discussing  some  constitutional 
(jucstions  that  have  firis(»n  regarding  the  extent  of  public  power 
over  riparinn  rights.  The  rights  of  the  public  are  fully  rep- 
res(»nted  by  the  federal  government  where  interests  of  inter- 
state or  foreign  commerce  nre  concerned.  It  has  been  held 
that  a  7*eservation  in  a  water  grant  in  favor  of  the  state  enures 
to  the  benefit  of  the  United  States.^ 

The  title  of  the  riparian  owner  may  extend  to  high  or  low- 
water  mark  or  to  the  thread  of  the  stream.  Title  to  high  water 
mnrk  is  the  rule  in  the  case  of  tidal  waters  and  the  Great 
Lakes,  unless  altered  by  special  grants;  in  the  case  of  non- 
tidal  navigable  rivers  the  rule  varies  in  different  states,  and 
the  United  States  recognises  in  each  state  the  rule  adopted 

1  United  States  v.  Moline,  .S2  Fed.    ')<):!. 
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by  that  state,  evoii  for  grants  made  of  lands  belonging  to  the* 
public  domain.2 

It  will  be  convenient  to  treat,  first,  of  the  land  covered  by 
water  and  of  improvements  there  constructed;  second,  of  the 
easements  of  the  riparian  owner;  and  third,  of  the  riparian 
land. 

§404.  The  land  covered  by  water.— The  tith*  to  this  may 
be  in  the  riparian  owner  under  the  common  hiw  rule  regard- 
ing non-tidal  waters  as  recognised  in  a  number  of  states.  This 
title,  in  the  case  of  navigable  waters,  is  subject  to  the  public 
easement  of  navigation  which  is  co-extensive  with  the  public 
needs.  **  Whatever  the  nature  of  the  interest  of  a  riparian 
owner  in  the  submerged  lands  in  front  of  his  upland  bor- 
dering on  a  public  navigable  river,  his  title  is  not  as  full  and 
complete  as  his  titlo  to  fast  land  which  has  no  direct  con- 
nection with  the  navigation  of  such  water.  It  is  a  (inalified 
title,  a  bare  technical  title,  not  at  his  absolute  disposal,  as 
is  his  uphmd,  but  to  be  held  at  all  times  subordinate  to  surb 
use  of  the  subjn<*rg(Hl  lands  and  of  the  waters  flowing  ov<m' 
them  as  may  be  consist (*nt  with,  or  demanded  by,  the  public 
right  of  ?iavigation.''*  The  right  of  the  stat(»  or  of  the  ITnited 
States  to  establish  hari)or  lines,  or  en»ct  light -houses,  is  thrn*- 
fore  probably  the  same  wh<»th<»r  the  title  to  the  1)im1  of  tlu' 
stream  is  in  the  riparian  owucm*  or  in  the  state,  tln^se  being 
in  aid  of  navigation;  but  where  the  bed  of  the  stream  is  pri- 
vately own(»d,  the  owner  has  b(»en  held  to  be  entitled  to  com- 
pensation where  bridge  piers  are  placed  upo?i  submerged 
lands.-*  Since  the  public  right  of  navigation  (lualifies  the 
riparian  owner's  rights  to  a  consiflerable  extent,  he  is  entitled 
to  compensation  where  a  non-navigable  stream  is  made 
navigable.'^' 

sShively  v.  Bowlby,  152  U.  S.  1.  54  X.  K.  428;  HawkinR*  Point  Light 

8ee,  however,  Tlardiii  v.  .Jordan,  140  House  case,  39  Fed.  Rep.  77;  Eisen- 

U.  8.  371.  bach  v.   Hatfield,  2  Wash.  236.    See 

s  Scranton  v.  Wheeler,  179  U.  S.  also  Janesville  v.  Carpenter,  77  Wis. 
141,  163.  In  Wisconsin  the  title  is  288,  46  X.  W.  128,  20  Am.  St.  Rep. 
held  to  be  subject  to  all  kinds  of  123,  a  case  of  special  legislation  con- 
public  uses,  including  the  public  dcmned  as  arbitrsiry  and  unequal  and 
right  to  fish.  Willow  River  Club  v.  as  a  legislative  adjudication  of  a 
Wade,  100  Wis.  86,  42  L.  R.  A.  305.  nuisance. 

♦  Ballance  v.  Peoria,   180  111.   29,  n  Morgan  v.  King,  35  N.  Y.  454. 
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i^  405.  Special  grants— Commonwealth  v.  Alger.— The  title 
to  siibmer^od  lands  may  be  in  the  riparian  owner  under  special 
tyrants  and  therefore  affected  by  the  power  under  which  such 
^rant  was  made  and  by  its  terms.  A  colonial  ordinance  of 
Massachusetts  of  1641  had  given  the  riparian  proprietors  on 
certain  navigable  waters  the  property  to  low  water  mark. 
provided  they  did  not  liinder  the  passage  of  boats  and  other 
vessels.  An  Act  of  the  Legislature  of  1837  established  harbor 
lines  along  the  shores  of  one  of  these  waters  beyond  which 
any  kind  of  building  was  forbidden.  This  line  was  drawn 
above  low  water  mark.  Defendants  erected  a  wharf,  part 
of  which  was,  subsequent  to  the  pas.sage  of  the  act  of  1837, 
extended  beyond  this  line  but  remaining  above  low  water 
mark  and  without  making  any  hindrance  or  injury  to  naviga- 
tion. In  an  action  brought  against  them  the  constitutionality 
of  the  act  was  maintained  and  the  wharf  declared  to  be 
nil  unlawful  erection.*'  The  court  held  that  all  grants  of 
water  land  are  impliedly  subject  to  restraints  for  public  use, 
and  that  wherever  i)rivate  property  is  thus  qualified  by  pub- 
lic int(»rcst,  the  legislature  nuiy  prescribe  a  precise  practical 
rul(\  and  thnt  it  nnist  be  relied  upon  to  save  private  property 
rights  as  much  as  possible.  That  the  wharf  created  no  actual 
inil)edinient  to  navigation  was  held  to  be  no  defense,  since  it 
was  inipracticabh*  to  leave  the  decision  of  this  question  to 
cncli  itidi vicinal  case. 

The  court  treated  the  proviso  in  the  grant  **that  such  pro- 
pri(*t()r  shall  not  by  this  liberty  have  power  to  stop  or  hinder 
the  passage  of  bonts  or  other  vessels,  in  or  through  any  sea, 
(»r(M^ks,  or  coves,  to  other  men's  houses  or  lands/'  as  reserv- 
ing to  the  public  all  rights  incident  to  the  easement  of  naviga- 
tion, as  th(^sc  i-ights  hnve  been  exercised  in  England  under  the 
Koyal  Pn^rogativc*."  A  full  account  of  the  relation  between 
private  and  j>ul>lic  right  in  harbors  is  given  in  Hale's  Trea- 
tise (Ic  Portihus  Maris,  but  nothing  is  said  about  the  estab- 
lishment of  definite  harbor  lines.  The  public  right  is  said  to 
consist  in  th<*  preservation  of  the  harbor  from  nuisances,  one 
foi'm  of  nuisance  being  **the  straightening  of  the  port  by 
building  too  far  into  the  water,  where  ships  or  vessels  might 

•' Comnionwci^lth  v.  Alger,  7  Cush.  Weston  v.  Sampson,  8  Cush.  347; 
'>'X  ISol.  Packard  v.  Ryder,  144  Mass.  440. 

'  Including  the  right  to  take  fish. 
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Lve  formerly  ridden;  for  it  is  to  be  observed,  that  nuisaiKM' 

no  nuisance  in  sueh  case  is  a  question  of  fact/'®  As  tho 
ie  below  hi^h  water  mark  was  usually  in  the  Kinj;,  and 

the  King  had  to  license  every  public  wharf,  th(»  establish- 
ant  of  a  line  below  which  wharves  should  not  be  ext(»ndfMl 
raid  have  met  with  no  le^al  difficulty  in  Enji^land.  In  the 
assachnsetts  CAse  the  fact  that  the  title  was  in  th<'  ripjirinn 
oprietor,  and  that  his  erection  was  admittedly  not  a  nuisiuuti^ 
esented  a  novel  question.  In  support  of  its  rnlinjr,  the 
uft  relied  partly  upon  the  easement  of  navi^rntion,  uiu\ 
rtly  upon  the  general  police  powrr  upon  tho  operation  of 
lich  the  court  enlarged  at  some  K*ngth.     As  this  was  ()n<' 

the  first  judicial  discussions  of  the  police  power,  the  e.ase 
generally  treated  as  one  of  the  leadinjr  eas(»s  upon  the  sub- 
it,  but  the  definition  of  the  police  power  ("'sic  utcrr  tuo  nl 
cnum  non  UicdaSj''^  etc.)  is  very  vague,  and  its  application 

the  ease  in  hand,  if  we  leave  out  of  ecmsiderntion  th<'  ease- 
»nt  of  navigation,  is  based  upon  no  intelli»^ible  prineiph*. 
le  proposition  that  property  rijrhts  must  be  exereised  in 
bordination  to  the  public  wtOfrtre  is  a  eonimonplaee  unh'ss 
[»  conditions  of  such  subonlination  are  (l(»Hned.     If  tin*  eonn 

this  case  found  any  justification  for  the*  (^\(Tcis(»  of  the 
lice  i)Ower,  beside  the  public  right  of  navigation,  it  failed 

point  out  with  clearness  such  additional  ground. 
§406.  Establishment  of  harbor  lines— Effect  on  existing 
larves.— In  two  respects,  howev<M',  the  e(mrt  applies  inipor- 
it  principles  of  the  police  power.  It  re(n)gnises  in  the  first 
ice  the  fact  that  police  regulations  neiMl  not  confine  them- 
ves  to  a  restraint  of  actual  (*vil  or  mischief,  but  may  within 
isonable  limits  establish  definite  lines  which  in  a  certain 
ise  must  be  arbitrary,  so  as  to  h^ave  a  margin  of  safety  ami 
t  off  controversies  in  each  case  as  to  wb(»ther  iniisance  or 

nuisance.*^^  But  it  docs  not  yet  recognise  that  in  its  judg- 
'nt  as  to  what  is  reasonable  the  legislature  is  controllable 

the  courts. 

The  second  important  [)oint  is  the  distinction  between  the 
Mpective  and  retroactive  operation  of  the  regulation.  Only 
it  part  of  the  erecticm  was  condemned  which  was  made  sub- 
luent  to  the  restraining  act.      With    regard   to  a    wall   pre- 

Hargravc's  Law  Tracts,  p.  «.',.  i-Scr  §S  L'S,  ii<),  supra. 

'  Af«  to  tliis  phrase  set*  i>  Tlarv.-irH 
IV  Review,  p.  14-17. 
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viously  built  it  was  held  that  the  act  could  have  no  effect 
if  it  was  not  a  nuisance  in  fact.  Where  some  improvement 
has  been  constructed  below  high  water  mark  by  private  per- 
sons or  corporations  under  statutory  authority,  they  cannot  be 
deprived  of  it  for  the  benefit  of  public  navigation  without 
(compensation.^  ^  This  principle  was  recognised  in  New  York 
in  favor  of  valuable  dock  rights,  where  water  grants  had 
been  made  by  the  state  with  covenants  for  the  enjoyment  of 
wharfage.^ 2  Wh(»re  in  condemning  an  erection  made  under 
statutory  authority  compensation  has  been  refused  it  will  be 
found  that  there  existed  some  reservation,  express  or  implied, 
in  favor  of  the  public  right.*'*  Hut  some  courts  recog:nise  a 
right  to  compensation  also  in  cases  where  the  iiuprovrnieiM 
was  constructed  merely  imder  license,  and  the  United  States 
SninM'nie  Court  has  taken  the  same  [)osition  as  against  a 
municipal  ordinance  declaring  such  an  erection  to  be  a 
nuisance.*^ 

S  407.  Obstructions  under  Act  of  Sept.  19,  1890.— The  fed- 
eral act  of  September  19,  1890,  reciuires  affirmative  authority 
c»f  law  for  any  obsti'uction,  not  erected  for  business  purjxises, 
cn'ated  prior  1o  the  passage  of  the  act,  and  the  consent  of 
the  Secretary  of  War  for  any  work  obstructing  navigation 
in  a  navigable  wat(»r  of  the  Fnitecl  States  to  be  established 
aftrr  said  dateJ-'*  The  act  of  March  3,  1899,  recjuires  the 
affirmative  authority  of  C.ongn^ss  for  the  erection  of  any 
obstruction  to  the  navigabh*  capacity  of  any  of  the  navigabh» 
waters  of  the  I'liited  States.*'*  These  acts  also  authorise  the 
Secretary  of  War  to  direct  the  alteration  of  any  bridge  whicli 
\u'  has  reason  to  believe  is  an  unreasonable  obstruction  to  the 
fn'e  navigation  of  any  such  navigable  water,  without  making 
])rovision  for  compensation.  The  (pjestion  whether  this  legis- 
lation  is  constitutional   as   to   bridges   previously   constructji*d 

11  Sec  on   this  Hubjcct   §§   oTH-oTS,  Md.  25S.     People  ex  rel.  City  of  CUi- 

iufra.  ra^o  v.  West  Chicago  St.  R.  Co..  203 

i-Lanjrdon  v.  Mayor,  &c.,  of  New  III.  of)!,  68  N.  E.  7S. 
\ork,    93    N.    V.    129;    Williams    v.  i*  State  v.  Sargent,  45  Conn.  358; 

Mayor,   &c.,    of   New   York,    105    N.  l.ewis  v.   Portland,   25   Ore.    133,   35 

y.  419,  11    \.  H.  S_>9.  Viu:    L'56:    Yates    v.    MilwaiikcH',    10 

>  ••  N('W])ort.     &r.,     Hridgi'     ('(..,     v.  Wall.  497. 
I'liitfd  Stiifcs,  10."")  r.  S.  470;   Hiiitrd  i-- riiited     States     v.      Fiellinghain 

States    V.    Mnliiir.    ^i:    n-.l.    Ifrp.   .-)!»L':  |>.:iy    }J.M.:n    Co.,    1 7(i   V.  S.   211. 
<Ma.sseii  V.  Chesapeake  (Jiiaiio  Co.,  Si  I'Ml    Siippl.   Kev.  Stat.   p.   996. 
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by  authority  of  law  has  so  far  been  left  undecided  by  the 
Supreme  Court,^*^  but  should,  it  seems,  be  decided  in  favor 
of  the  right  to  compensation.^** 

It  has  also  been  held  that  water  grants  by  the  state  ar(» 
impliedly  subject  to  the  right  of  the  legislature  to  direct  fish- 
ways  to  be  built  to  allow  the  passage  of  fish  from  one  part 
of  the  stream  to  another.*" 

§  408.  The  easements  of  the  riparian  owner. ~ The  relation 
of  the  riparian  easements  ov  advantages  with  respect  to 
navigable  waters,  to  the  rights  of  the  public  in  the  same,  pre- 
sents questions  upon  which  there  is  some  dift'erence  of  opinion. 

If  we  regard  the  position  of  the  riparian  owner  as  analogous 
to  that  of  an  owner  of  property  abutting  upon  a  public  high- 
way,-" there  is  luidoubtedly  a  strong  ecjuity  in  favor  of  an 
easement  whieh  would  at  l(»ast  preserve  to  him  the  natural 
advantages  of  his  location;  that  is  to  say,  the  right  of  access 
to  the  river  and  the  right  to  have  the  river  continue  to  flow 
by  his  land.  It  was  held  in  an  earlier  case  in  Xew  York-*  that 
an  owner  of  lands  on  the  Hudson  River  who  had  no  property 
on  the  shore  b(4w(M'n  high  and  h)w  water  mark  was  not  en- 
titled to  compensation  from  a  railroad  company  whieli  in  pur- 
suance of  a  grant  from  the  legislature  constructed  a  railroad 
along  the  shore  below  high  water  mark  so  as  to  cut  off'  all 
conununications  betwe<'n  the  land  and  the  river  otherwise  than 
across  the  railroad.     A  doctrine  similarly  adverse  to  riparian 


i7Kider  v.  United  StJites,  ITS  U. 
S.  251,  1900. 

i«Tlie  Act  of  March  3,  1899, 
MH'ms  to  leave  tlie  (|iiesti<>n  of  com- 
pensation deliberately  in  abeyance 
for  settlement  by  tlie  Suj^reme 
Court,  for  the  removal  of  obstnic- 
tions  from  sunken  raft  is  directed 
expressly  without  liability  for  dam- 
ages. Compare  §  IS  and  §  19  of 
Act. 

JO  CommiBsionerH  on  Inland  Fish- 
eries V.  Holyoke  Water  Power  Co., 
104  Mass.  44(5;  Holyoke  Water 
Pnwer  C(K  V.  lAinaii,  L")  Wall  nOO; 
I'arker  v.  People,  111  111.  .'si;  Stale 
%.  Beanlsley.  PK  la.  .T.Hl.  71)  X.  W. 
]:\S;  Sfate  <'x  rcl.  Hcmli'v  v.  Merk. 
112    la.   3HS,   .11    1..    K.    A.   414.      In 


Pennsylvania,  however,  this  is  re- 
jrarded  as  an  exercise  of  the  power 
of  eminent  domain.  Commonwealth 
V.  Pennsylvania  Canal  Co.,  60  Pa. 
41,  5  Am.  Rep.  329;  and  in  Massji- 
chusetts  it  is  held  that  where  in 
compliance  with  a  charter  a  flshway 
is  maintained,  diflFerent  fisliways  can- 
not be  recpiired.  Commonwealth  v. 
Kssex  Co.,  13  Gray  239. 

-<•  The  easements  of  the  owner  of 
land  abutting  on  a  highway,  how- 
ever, rest  very  commonly  upon 
qualifications  of  the  original  act  of 
de<lication  or  condemnation,  which 
Mc  in»t  apf)li<a}»Ie  to  llie  natural 
ln;^liu;ty   nf   a    river. 

■-■'  (muiM  \r  IFiidsoii  Kiver  1».  (\)., 
(J   N.    V.   .-522, 
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rights  has  been  put  forward  iu  New  Jersey .-^  After  the  de- 
cisions in  the  elevated  railroad  cases  had  recognised  abutters' 
easements  as  constitutional  rights  in  New  York,  the  Gould  case 
was  overruled  as  inconsistent  with  the  doctrine  established  in 
those  cases.^"'  An  owner  has  therefore  been  held  to  be  entitled 
to  compensation  where  an  embankment  or  driveway  is  con- 
structed along  the  bank  of  a  river  in  front  of  his  land  depriv- 
ing him  of  access  and  riparian  advantages.^^  The  same  doc- 
trine has  been  recognised  in  England.^^ 

But  it  is  hehl  in  New  York  that  easements  of  access  and 
other  water  rights  are  subordinate  to  the  public  right  of 
navigation,  and  to  everything  incidental  to  it,  and  that  then»- 
fore  a  riparian  owner  is  not  entitled  to  compensation  whrre 
his  right  of  access  is  cut  off  by  a  public  improvement  under- 
taken for  the  benefit  of  imvigation>*^  The  same  principle  is 
recognised  by  the  Supreme  Court  of  the  United  States.  Therc*- 
fore  where  the  Tnited  States  built  a  dike  on  the  Ohio  River 
for  the  improvement  of  its  navigation,  a  riparian  owner  who 
thereby  lost  valuable  binding  facilities  was  not  entitled  to 
compensation.^'  This  principle  w»s  reaffirmed  in  Scranton  v. 
Wheeler.2«  **If  the  riparian  owner  cannot  enjoy  access  to 
navigHl)ility  because  of  the  improvement  of  navigation  by  the 
construction  away  from  the  shore  line  of  works  in  a  public 
navigable  river  or  water,  and  if  such  right  of  access  ceases 
alone  for  that  reason  to  be  of  value,  there  is  not,  within  the 
ni(»aning  of  the  Constitution,  a  taking  of  private  property  for 
jmblic  use,  but  only  a  consequential  injury  to  a  right  which 
must  be  enjoyed  as  was  said  in  the  Yates  eas(\  'in  due  subjec- 
tion to  th(»  rights  of  the  public'— an  injury  resulting  inci- 
d<»ntally  from  the  exercise  of  governmental  power  for  thi» 
benefit  of  the  general  ])ub]ie,  and  from  which  no  duty  arises 
to  make  or  secure  compensation  to  the  riparian  owner.     The 

-^  Str\ ens   v.    Patcrson   &    Xowark  -'•  Suj/o    v.    Mayor   of    Now    York, 

T{.  Co.,  34  N.  J.  L.  niVJ.  1.14  \.  Y.  (51,  47  N.   K.   1096.  3S  L. 

-:»  Kunisey  v.    New   York   &    N.    K.  R.  A.  ()0G.     So  as  to  ilestriiotion  of 

K.  Co.,  133  N.  Y.  79,  30  X.   K.  (i.")4.  wator    powor,    (\iiial    Api)raisor8    v. 

So,  also,  Delaplaino  v.  Cliicaj^o  &  N.  People,    17    Weml.    571;     People    v. 

W.  R.  Co.,  4*J  Wis.  214.  Canal  Appraisers,  33  N.  Y.  461. 

'^*  In    re   City   of   New    York,    KJS  -'7  C.ihsoii    v.    United    States,    166 

X.  Y.  131,  ()1    N.   Vs.  ir,s.  V.  S.  269. 

•^5  Puke  of  l^iucleurh  v.   Metropol-  -•**179  U.  S.   141,  164. 
'  l^oanl  of  Works,  1..  K.  5  II.  L. 
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riparian  owiior  aequinHl  the  right  of  access  to  navigability 
subject  to  the  contingeiK'v  that  such  right  might  become 
valueless  in  cons<M|uen('e  of  the  erection,  under  competent  au- 
thority, of  structures  on  the  submerged  lands  in  front  of  his 
property  for  the  purpose  of  improving  navigation/' 

Where  the  public  right  of  navigation  is  surrendered  by 
legislative  authority  either  in  favor  of  the  use  of  the  water 
for  another  purpose,  or  in  favor  of  another  work  of  public 
improvement  (especially  in  favor  of  a  bridge),  there  is  author- 
ity for  holding  that  the  loss  to  lipariau  owners,  though  mon^ 
sensible  to  them  tlian  to  the  i)ublic  at  large,  does  not  constitute 
a  special  legal  injury;  but  the  (|uestion  does  not  appear  to 
have  ])een  fully  considered  in  its  analog^'  to  abutters'  rights 
in  case  of  vacation  of  a  street,  nor  in  connection  with  th** 
provision  of  many  constitutions  that  private  property  shall 
not  be  damaged  for  i)ul)lic  use.^o  Whore  waters  are  held  in 
private  ownership  subject  to  the  i)ul)lic  easement  of  navigation, 
th<»y  cannot  be  div(»rted  for  other  i)ul>lic  ])nrposes,  e.  g.  for 
municipal  water  works,  without  comi)ensation.'^'*  But  such 
diversion  has  been  held  legitimate  where  th(»  water  is  owned 
by  the  state  in  trust  for  publie  us<»s,  so  that  mill  owners  whose 
water  sui)ply  is  impaired,  are  h*ft  without  remedy.'**  There 
would,  however,  be  great  reason  for  holding  that  public,  as 
well  as  private,  ownership  is  subject  to  the  right  of  the  lower 
riparian  propri<»tor  to  a  practically  unimpaired  flow  of  water 
by  his  land. 

Statements  may  be  found  in  some  cases  to  the  effect  that  the 
riparian  owner  as  such  (i.  e.  without  title  to  land  under  water) 
has  a  right  to  ereet  wharv(»s  provided  he  does  not  interfere 
with  navigation, •'-  but  the  more  correct  doctrine  is  that  the 
riparian  owner  has  UK^rely  a  i)assive  or  imj)lied  license  re- 
vocable before  execution,  which  can  ripen  into  a  right  only 

-» 8c«»  Blackwcll  v.  ()M  <'()lony  ]^  of   Wjiter   ConiinisHioners,    5(5    Minn, 

Co.,    12*J    Mass.    1;    Frost    v.    Wash-  Asrt;   Watuj)pa  KoMcrvoir  Co.  v.  Fall 

ir.gton     (\k     R.     Co.,     iH)     Mo.     7();  Kivcr,   147  Mn»».  548;   see,  however, 

liUnsiiig  V.  Smith,  S  (,'o\v.   140;   Bi*Il  siiuic  case  154  Maa».  305. 
V.  QuelKX-,  L.  R.  5  App.  C.  S4.  i-*  Diitton  v.  Strong,  1  Black.  23; 

ao  Smith   v.    Rochester,    92    N.    Y.  Mather  v.  Chapman,  40  Conn.  382; 

463.     They  cannot  ho  divertcfl  at  all  City  of  Madison  v.  Mayers,  97  Wis. 

for     privatr     spociilativr     purposes.  o99 ;  (Jranf  v.  Davenport,  IS  la.  179, 

Prit'wc*"  V.    \Vis<'oiisin    State    Land    &  19:1;    assumed    without   disi-ussion    in 

Impl.  Co..  93  Wis.  534,  33  1..   K.  A.  Illinois  C   R.  Co.  v.   Illinois,  146  U. 

615.  S.  3>s7,  464. 

31  Minneapolis    Mill   Co.    v.   Board 
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by  statutory  recognition.^s  Nor  has  the  riparian  owner  a  right 
to  place  booms  in  iront  of  his  land  for  the  purpose  of  floating 
logs.  Such  right  may  be  given  to  a  quasi-public  corporation 
acting  for  the  benefit  of  all  who  may  have  occasion  to  use  the 
stream  for  that  purpose,  although  the  owner  may  be  thereby 
exclu(ied  from  direct  access  to  the  water,  such  improvement 
being  in  aid  of  the  navigation  of  the  stream.^^ 

S  409.  Riparian  land.— It  has  been  held  in  some  cases  that 
where,  in  conse(iuence  of  a  river  improvement  for  the  puriH)se 
of  navigation,  the  current  of  the  stream  is  changed  and  grad- 
ually undermines  and  washes  away  the  land  of  a  riparian 
owner,  that  this  is  damnum  absque  injuria,  and  that  eom- 
])ensHti<)n  is  therefore  not  due.^*'*  Probably  tb<»  same  is  truo 
Avh(*r(»  through  the  raising  of  the  level  of  the  river  the  riparian 
owner  loses  facilities  for  drainage.'"*  But  where  wat(»r  is  east 
upon  riparian  liind,  flooding  it  and  rendering  it  useless  for 
agricultural  pur])oses,  there  is  a  taking  of  property  which  can- 
not be  constitutionally  authorised   without  compensation."" 

An  interference  with  a  riparian  upland  may  also  be  re<iuir<»d 
for  protection  from  Hood  and  inundation.  Is  such  upland 
sul)j(M*t  to  WW  eas(*nient  in  that  behalf  so  that  the  owner  must 
yield  to  tli(»  ]niblic  recjuirements  without  compensation?  The 
Supreme  Court  of  Massachusetts  in  Commonwealth  V.  Tewks- 
|,i,j.y;{s  \\(^\i\  thnt  the  legislature  to  protect  the  harbor  of  Boston 
might  proliil)it  the  owners  of  any  beach  in  the  town  of  Chelsea, 
from  removing  stones,  gravel  and  sand  from  such  beach,  and 
the  same  (*()urt,  commenting  upon  that  case  in  the  later  ease  of 
Commonwealth  v.  Alg(T'»'^  said:     *'That  when  land  is  so  sit- 

-- Stevens    v.    I'atersoii    iiimI    New-  78S,    \'l   L.   R.   A.   H73,  .and   see   (lis- 

jirk  H.  Co.,  34  N.  J.  Law  ')\V1;  Cohn  sentinjr  opinion  in    United  States   v. 

V.   Wausaw   Room   Co.,  47   Wis.   314;  l.ynali,    l.SH   U.   S.   445. 

J^Nrll  V.   Peojjle,    177    111.   4liS.     See  ••"  Ciraud     Rapids     Boom     Co.     v. 

jr«te  40  L.  H.  A.  ()3.j.  Jarvis,    30    Mieh.    308;    White    Deer 

:»4  Cohn   V.  Wausaw  Boom   Co.,  47  Creek  Improvement  Co.  v.  Sassaman. 

Wis.  314;  Osborn  v.  Boom  Corpora-  07    Pa.   St.   415;    Ariraoud   v.   Green 

tion,    3*J    Minn.    412;    (Irand    Rapids  Bay,  &e.,  Co.,  31  Wi.s.  316;  Pumpelly 

Boom  Co.  V.  .Jarvis,  30  Mich.  308.  v.  Green  Bay,  etc.,  Co.,  13  Wall.  166*; 

•'••'•  Tlollister  v.  Union  Co.,  9  Conn.  United   States   v.   Lynah,    188   IT.  S. 

430.    1S33;    (Jioen    v.   Swiff,   47   Cal.  44,1;     New     York    Navigation    La^, 

WM\\     Brooks    \.    Codnr    I^rooks     I  in  §    7l!. 

piovcmenl     Co.,     s2     Maine     17,     P.)  •:-  11    Mete.    .")."),    1S46.    followed   iu 

Atl.  S7.  llo.ljrps  \.   Perine.  'J 4   Ilun.  516. 

-'i  Mills   v.   rnilr.l   States,    U\   ImmI.  :'•' 7   Ciisl.in^  ."J3. 
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iiated  that  it  forms  a  natural  barrier  to  rivers  or  tidal  watt^i* 
<H>urse8,  the  owner  cannot  justifiably  remove  it  to  such  an 
<^xtent  as  to  permit  the  waters  to  desert  their  natural  channels 
and  overflow  and  perhaps  inundate  fields  and  villaj^es."  But 
if  in  accordance  with  this  doctrine  the  riparian  owner  may  be 
prohibited  from  weakening  natural  embankments,  it  does  not 
follow  necessarily,  that,  as  the  Massachusetts  court  intimates, 
he  may  be  compelled  to  construct  or  even  repair  embankments 
for  the  public  bcneiit  at  his  private  expense.^"  Such  a  duty 
seems  to  have  been  imposed  upon  riparian  ()wn<*rs  under  early 
Louisiana  statutes,^*  but  is  unknown  in  other  states.^- 

In  Louisiana  it  is  certainly  settled  that  embankments  may 
be  built  at  public  exi)ense  without  paying  to  the  riparian  pro- 
prietor compensation  for  his  land  which  is  a[)[)ropriated  for 
that  purpose.  The  Supreme  Court  of  Louisiana  has  justificMl 
this  as  an  <'xercise  of  tlu*  police  poAver,*-'  but  the  rnited  States 
Su])reme  ('ourt  has  upheld  such  a[)proj)riation  as  an  exercise 
of  the  public  easement  for  making  and  rei)airing  levees,  roads 
and  other  common  or  i)ublic  works  to  which  by  th<»  civil  code 
of  that  state*^  ri[)arian  lands  are  subject,  so  that  the  luirden 
qualifies  the  right  of  proi)erty  ab  initioJ^*     The  peculiar  juris- 


»"**Take  the  case  of  tho  River 
Mississippi,  where  larjje  tracts  of 
country  with  cities  and  villages  de- 
pend for  their  protection  upon 
the  natural  river  bank  which  is 
private  property.  Perhapn  under 
such  circumstances  it  might  not  be 
too  much  to  say,  not  only  that  the 
owner  cannot  do  any  positive  act 
towards  removing  the  embankment, 
but  that  he  may  properly  be  lield 
responsible  for  the  permissive  waste 
of  it  by  negligence  an<l  inatten- 
tion." Commonwealth  v.  Alger,  7 
Cush.  53. 

♦1  Act  of  1829,  cited  in  Counsel's 
Brief  in  Eldridge  v.  Trezevant,  160 
V.  S.  452. 

*2An  act  of  Illinois  of  1873 
which  in  an  indefinite  way  nMM)g- 
nised  the  <lu1y  <»f  ripjiriaii  (»wiiers 
lo  maintain  dikes  in  (.nler  1«>  pre- 
vent disastrous  Moods,  \\:is  repenled 
in  18yy.     In  New  Jersev  an  act  was 


(h^j-lared  unconstitutituial  which  un- 
<lertook  to  make  it  unlawful  for  a 
railroad  company  to  make  any  open- 
ing in  its  causeway  through  which 
tidewater  from  the  meadows  beyond 
might  be  .discharged  upon  a  certain 
tract  of  land.  Koch  v.  Delaware, 
etc.,  R.  Co.,  53  N.  J.  L.  256. 

^•»  Bass  V.  The  Stale,  34  La.  Ann. 
494;  Ruch  v.  New  Orh'ans,  43  La. 
Ann.  275;  Pe^irt  v.  Meeker,  45  La. 
Ann.  421,  12  Son.  490;  Kgan  v. 
Hart,  45  La.  Ann.  1358,  14  S<m.  244. 

^4  Sec.  661. 

^5  Eldridge  v.  Trezevant,  160  U. 
S.  452.  At  common  law  the  pub- 
lic right  of  navigation  does  not 
include  any  right  to  use  the  banks 
for  purposes  in  aid  of  navigation. 
J<;ill  V.  Herbert,  3  Term  Rep.  25.T; 
I'lnsminger  v.  People,  47  III.  L'^t. 
ill  Oiegnii  an  easem<Mit  of  nrrrssity 
is  r«'(  ogniseil.  Weise  v.  Smith,  3 
Ore.  445. 
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prudence  of  Louisiana  adopted  from  the  French  civil  code 
cannot,  of  course,  conclude  the  same  question  for  other 
states.^** 

MILL  DAM   PR1VILE(^E8.     §§  410-4L3. 

§  410.  Legislation.— The  lep:islation  of  a  numher  of  states 
regardinp:  the  construction  of  mill  dams  pn»sents  a  peculiar 
and  perhaps  anomalous  (pialification  of  property  riprhts.  A 
list  of  these  acts  and  a  full  discussion  of  their  nature  will  b«» 
found  in  th<»  case  of  Head  v.  Amoskeajir  Manufacturing  Co.^^ 
The  legislation  of  Massachusetts  inaujrurated  one  type  of  this 
lejrislation,  that  of  Virginia  another.^**  The  statute  of  Massa- 
chusetts^'-* authorises  any  person  to  erect  and  maintain  a 
water  mill,  and  a  dam  to  raise  water  for  working  it,  upon 
and  across  any  stream  not  navijrable,  provided  he  does  not 
thereby  interfere  with  another  mill  already  lawfully  existing 
on  the  sam(»  stn^am.  If  the  dam  cause  the  water  to  flow  back 
and  overflow  the  lauds  of  other  owners  on  the  stream,  the 
statute  ^nves  to  such  owners  a  rif^ht  of  action  for  dama^efii. 
at  their  option  either  in  ^ross  or  by  annual  compensation. 
The  states  following  Virginia  provide  for  proceedinjrs  prior 
to  the  erection  of  the  dam  to  adjust  conflictinj^  int<»rests,  and 
also  for  the  protection  of  residences,  ^^ardens,  etc.^'*  Under 
both  systems  alike  the  law  expressly  sanctions  the  use  of 
property  which  involves  the  invasion  of  other  property,  com- 
pelling the  owner  of  the  latter  property  to  accept  compensa- 
tion in  lieu  of  other  remedies  which  might  protect  or  restore 
his  original  rights.  Since  the  owner  of  the  flooded  land  does 
not  share  directly  in  the  beneflt  of  the  mill,  the  case  lacks 
that  community  of  interest  wiiich  is  characteristic  of  com- 
])uls<)ry  (lrainage."»^  It  is  also  clear  that  the  damage  done  th<» 
flooded  land  cannot  be  regarded  as  eonsecjuential  merely,  i.  <\ 
as  a  loss  of  IxMiefits  incident  to  conditions  to  the  maintenanci* 
()!•  eontiiHiaiKM*  of  which  the  owner  had  no  right;  for  the  throw- 

^'' The     FrtMicli    l:i\v     rci-o^niscs    :i  *"  \]',\  V,  S.  9. 

iiiiinlHT  of  servitiitlcM  qualifviuj;  the  •»**  Mass.    Prov.    Laws    1713-14,   irli. 

ownership     (»f     land     whieh     result  15;    Virjjinia   Aet   of   1785,    12    Hen- 

from    its    location,    so    in    favor    of  in^'s  Statutes,  p.    187. 

hijjhwavs,         railroa<ls,        ccineterii's,  ^•*  Kev.    Laws,  eh.    100. 

inin<>ral  s|»riny;s,  an<l   piiblir  improve-  •'•"  (louhl     Waters    §    007,    (509-617, 

Mients.      l'"'r<Mu-h     Civil     ('(nie     §     ii'iO,  liiM,   <>*_*!'. 

I>ner<H(|       Droit       a'lininistratif.       §  •'■'  5J§  441,  44l\  infra. 

iJ9o-i:n(;. 
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iug  of  water  upon  land  by  artificial  arrangenientfi  is  properly 
held  to  be  an  invasion  or  taking  of  property,  and  a  statute 
authorising  it  without  compensation  is  unconstitutional.* 

§  411.  Theory  of  Massachusetts  courts.— The  courts  of  Mas- 
sachusetts— and  their  doctrine  has  been  adopted  by  the  United 
States  Supreme  Court— regard  the  mill  owner's  privilege  as 
due  simply  to  the  recognition  by  law  of  the  fact  that  through 
the  laws  of  nature  the  full  enjoyment  of  his  water  rights  re- 
(juires  the  modifications  of  the  rights  of  others,  it  being  the 
object  of  the  statute  **to  provide  for  the  most  usefiU  and 
beneficial  occupation  and  enjoyment  of  natural  streams  and 
watercourses,  where  the  absolute  right  of  each  proprietor  to 
use  his  own  land  and  water  privileges,  at  his  own  pleasure, 
cannot  be  fully  enjoyed,  and  one  must  of  necessity,  in  some 
degree,  yield  to  the  other, ''2  and  the  United  States  Supreme 
Court  speaks  of  a  **just  and  reasonable  exercise  of  the  power 
of  the  legislature  having  n^gard  to  the  public  good  in  a  more 
general  sense,  as  well  as  to  the  rights  of  the  riparian  ])roprie- 
loi-s,  to  regulate  the  use  of  tin*  water  power  of  miming  streams 
which  without  some  such  regulation  could  not  be  beneficially 
used/'-* 

How  is  this  legislative  authorisation  to  one  owner  to  invade 
the  property  of  anothi^r  to  be  reconciled  with  the  constitutional 
security  of  property  rights  /  That  some  diflficulty  exists  is  not 
disputed.  Chief  Justi<*(»  Shaw  in  1851*  said  **  Whether,  if  this 
were  an  original  question  this  legislation  would  be  considered 
as  trenching  too  closely  upon  the  great  principle  which  gives 
security  to  private  rights,  it  seems  now  too  late  to  inquire,  such 
legislation  having  been  in  full  operation  in  this  state  a  century 
and  a  half/*  And  similar  doubts  have  been  expressed  in  other 
states.^ 

§  412.  Taking  for  public  use.— The  grant  of  the  right  to 
flood  the  lands  of  others  is  most  satisfactorily  accounted  for 
as  a  taking  for  public  use,  if  the  erection  of  the  dam  can  be 

1  Piimpelly  v.  Orocn  Bay  Co.,  13  "^  Head  v.  AmoRkcag  Manufactur- 
Wall     166;     Carlson     v.     8t.     Louis      ing  Co.,  113  U.  S.  9. 

River  Dan;^,  etc.,  Co.,  73  Minn.  12S,  ^  Murdook    v.    Stickney,    8    Ciiah. 

41    L.    R.    A.    371;    Tronton    Water  113.                          ' 

Power  Co.  v.  Raff,  36  N.  J.  L.  335.  -.  Jordan    v.    Woodward,    40    Mo. 

2  PHske  V.  Framington  Mannfac-  317;  Fisher  v,  Horicon  Co.,  10  Wis. 
tiiring  Co.,  12  Pick.  6S.  351. 
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sniii  to  constitute  a  public  use.  lu  a  few  states  this  has  been 
denied,  and  the  legislation  in  consequence  been  declared  un- 
constitutional," while  in  others  the  public  use  has  been  con- 
ceded only  for  grist  mills,  which  must  grind  for  everybody,  at 
legal  tolls,  but  not  for  manufacturing  mills."  Upon  a  more 
liberal  view,  however,  the  encouragement  of  manufactures  and 
the  development  of  the  natural  resources  of  the  state  is  held  to 
be  of  suflficient  public  interest  to  justify  the  taking  of  private 
])roperty.^  Some  statutes  by  confining  their  provisions  t«>  pub- 
lic mills  (111.  Rev.  Stat.  Ch.  92  §  1)  seem  to  leave  the  question 
of  public  use  in  every  case  to  judicial  determination.  The 
decision  of  the  Supreme  Court  in  Head  v.  Amoskeag  Co.  does 
not  make  it  quite  clear  whether  the  court  would  sustain  the 
exercise  of  the  power  for  the  exclusive  private  advantage  of 
the  land  of  the  mill  owner,  but  if  such  a  case  should  arise  many 
courts  Avould  undoubtedly  hold  it  to  be  an  unjustifiable  taking 
for  private*  use.  The  difficulty  presented  by  the  laws  of  the 
Massachusetts  type  is  that  there  is  no  provision  for  securing 
the  a[)plieati<)n  of  the  water  jmAver  to  a  use  even  renu)tely 
public.  The  Supreme  Court  of  Massachusetts  r<»cogni.ses  tliis 
and  seeks  to  avoid  the  objection  arising  on  this  ground  by 
<*()nt<*ndiiig  that  the  flowage  does  not  constitute  tlu*  taking  of 
private  j)r(»j)crty  or  right,  but  is  merely  a  mode  of  regulating 
(Mniiiiion  rights-*  — a  view  to  which  it  is  difficult  to  assent.  For 
the  law  of  joint  ownership  i)n'sents  no  analogous  case  of  grant- 
ing to  one  of  the  parties  exclusive*  advantages  to  the  prejudice 
of  the  others,  remitting  the  latter  to  a  cause  of  action  for 
damages.  Assuming  that  then*  is  a  taking  of  private  prof)erty 
for  ])rivale  us(\  it  can  be  justified,  if  at  all,  (mly  upon  the  the- 
ory, that  wh(*re  two  pieces  of  j)ro])erty  are  so  situated  with  ref- 
erence to  each  other  that  one  cannot  be  enjoyed  to  the  fullest 
advantage*  without  a  com])aratively  slight  impairment  of  the 

•"'Tyler    v.    Boucher,    44    Vt.    048,  The  Virjrinm  Art  of  ITS.')  appliea  to 

1S71,  grist   mill   owners  in   Vermont  jurist  mills  only. 

not  beinjjj  eompelh^<l  to  receive  jjrain  «  Boston  &e.  Mill  (]'orp*n  v.  Xew- 
for  jrrintlinp;  Loughbridjje  v.  liar-  man,  12  Pick.  467;  Olmstead  v. 
ris,  4'J  Oa.  500,  1S71 ;  Ryerson  v.  Camp,  ;J3  Conn.  o32;  Miller  v. 
Brown,  3')  Mich.  .333,  1877:  Gaylord  Troost,  14  ^linn.  365;  Xewcomb  v. 
V.  Sanitary  District  of  Chicajro.  'J<M  Smith,  2  Pinn.  (Wis.)  131;  Burn- 
Ill.  576,  68  N.   E.  522.  ham  v.  Thompson,  ,35   la.  421. 

'  llanlinjj    v.     (ioodlett,     3     Yerjj.  •'  Lowell     v.     Boston,     111      Mass. 

41  ;  ]^>ttnms  V.  Brewer.  54  Ala.  2^^.  15-1.  46r). 
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rights  of  the  other,  a  burden  may  be  imposed  upon  the  othei- 
upon  payment  of  compensation.  This  theory  underlies  the  es- 
tablishment of  private  roads  and  private  drains,  discussed  in 
another  connection. 

There  is  sufficient  truth  in  the  view  of  the  mill  acts  as  a 
method  of  regulating  rights,  which  should  perhaps  be  de- 
scribed as  interdependent  rather  than  as  common,  to  difTVren- 
tiate  the  lejjislative  power  exercised  in  them  from  the  power 
of  eminent  domain. 

It  seems  to  be  assumed  that  the  flooding  of  other  lands  may 
be  a  necessary  incident  to  the  maintenance  of  a  mill  dam.  It  is 
somewhat  inconsistent  with  this  view,  that  the  owner  of  the 
land  to  be  flooded  has,  as  it  seems,  the  right  to  protect  it  by 
embankments.^**  But  the  great  cost  of  dikes  or  other  protect- 
ing works  as  compared  with  the  slight  damage  caused  by  flood- 
ing may  render  the  right  to  overflow  a  practical  necessity. 

Both  in  France  and  Germany  the  flooding  of  other  lands  is 
forbidden,  and  an  administrative  license  is  recpiireil  for  every 
<lam.^* 

§  413.    Other  legislation  authorising  the  flooding  of  land.— 

To  what  extent  the  anah)gy  of  the  mill  actsjiiay  be  carried 
can  only  be  determined  by  further  adjudication.  The  courts 
will  probably  recjuire  in  all  cases  eith(»r  som(»thing  like  a  natu- 
ral servitude,  or  some  degree  of  public  interest  in  the  adequate 
utilisation  of  natural  resources,  or  both.  Thus  lands  may  b(» 
flooded  through  the  operation  of  booms  or  similar  w^orks  for 
floating  lumber,  on  payment  of  compensation.*  ^  In  Massachu- 
setts the  flooding  of  lands  is  permitted  in  the  interest  of  cran- 
berry culture:***  the  Su])re!ne  Court  of  Wisconsin  has  left  the 
<|uestion  of  the  constitutionality  of  similar  legislation  unde- 
termined.** An  extreuK'  ease  was  presented  in  Turner  v. 
Xye*'*  where  an  act  allowed  \\\r  owner  of  land  to  erect  dams 
to  raise  a  pond  for  the  cultivation  of  useful  flshes,  and  to  flood 
other  lands  for  that  pur])ose,  the  owner  of  the  latter  land  to 

I"  Williams    v.    Nelson,    23    Pick.  i-Xow    York    Navigation    Law,    § 

141  ;    Miirdock   v.   Stioknoy.   8   Cnah.  72,   and   canes  (Mte<l   note   37,   §   409, 

113.  supra. 

»«  Block,  Dietionnai re,  Cours  d'ean  '»  Kev.  Laws,  cli.   190,   §   39. 

non-navijrables    16;     German     Trade  ^^Kainsdale     v.     Foote,     H;!     Wis, 

rode  §   16;   Prussian   T.aw  Febr.   2S,  r^r^T. 

1843,  §  13.  ifi  154  Mass.  579. 
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\w  allowod  (lama{?(^s  unless  ho  choso  to  onibank  his  laml  and 
stop  the  flowago.  The  act  was  uphehl  on  the  ground  that 
though  the  object  of  the  pt»rson  (^recting  the  dam  was  his  own 
pleasure  and  profit^  the  public  would  be  benefited  by  the  in- 
troduction of  a  new  and  profitable  industry. 

In  New  York  a  statute  authorised  any  person  desirous  of 
floating  logs,  etc.,  down  a  river  recognised  as  a  public  high- 
way, to  construct  a  chute  in  anv  dam  across  it,  and  to  con- 
struct  such  piers  or  booms  as  might  be  necessary  for  the  pass- 
age of  logs,  paying  to  the  owner  of  lands  floated  thereby  the 
damages  that  h(»  might  sustain.  The  act  was  held  uueonsti- 
tutional  partly  because  the  provision  for  compensation  was 
not  sufficiently  certain  or  seciu*e,  but  partly  also  on  the  ground 
that  it  could  not  be  deemed  to  be  an  appropriation  for  public 
use,  if  each  person  was  allowed  to  invade  private  property  of 
another  for  his  own  purposes,  indemnifying  for  each  particular 
use,  instead  of  making  an  appropriation  for  the  public  benefit 
once  for  all,  the  result  being  in  reality  a  taking  for  private 
use.  The  court  likens  this  to  a  statute  which  instead  of  con- 
demning ground  for  a  jmblic  common  should  allow  any  person 
to  go  on  it  for  recreation,  paying  compensation  for  his  par- 
ticular use  to  the  owner.^"  The  difficulty  is  substantially  the 
same  as  in  the  mill  dam  eases,  and  the  New  York  court  has 
adopted  the  striot«*r  view.  The  court  recognises  that  the  power 
of  eminent  domain  inny  hi*  (»x(M*eis(Ml  for  the  permanent  con- 
v(»rsion  of  a  brook  into  a  ])ublie  highway  and  that  the  use  for 
floating  logs  makes  it  a  public  highway. i" 

XATURAL  WATKR  AS  QUAl.IFIKI)   PKOPKRTY.     §§  414-417. 

S  414.  Common  law  easements.— Tn  connection  with  the  sub- 
ject of  (pialifled  propt»rty  rrferrncc  should  be  made  to  the  d«- 
V(*lopinent  of  the  law  of  watrr  and  watercourses  in  the  arid 
states  of  the  West. 

At  common  bnv  the  right  of  the  riparian  proprietor  to  the 
water  of  the  stream  running  by  or  through  his  land  is  qualified 
by  easements  in  favor  of  other  ri])arian  proi)rietors.  **By  the 
ecmimon  law,  the  ri])arian  ownrr  on  a  stream  not  navigable. 
takes  the  land  to  the  ciMiter  of  the  stream,  and  such  owner  has 
the  right  to  the  use  of  the  water  flowing  over  the  land  as  an 

i«  Brewster  v.  .T.  &  J.  Rogers  Co..  it  i^^  Bums,   l').*)  X.  Y.  23,  49  N. 

169  N.  Y.  7H,  6'J  X.  E.  1(U.  E.   L*4(5. 
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incident  to  his  estate.  And  as  all  such  owners  on  the  stream 
have  an  equality  of  right  to  the  use  of  the  water,  as  it  naturally 
flows,  in  quality,  and  without  diminution  in  quantity,  except 
so  far  as  such  diminution  may  be  created  by  the  reasonable 
use  of  the  water  for  certain  domestic,  ajrrieultural  or  manu- 
facturing: puri)oses,  there  could  not  be,  accordinji:  to  that  law, 
any  such  diversion  or  use  of  the  water  by  one  owner  as  would 
work  material  detriment  to  any  other  owner  below  him.  Nor 
could  the  water  by  one  owner  be  so  retarded  in  its  flow  as  to 
be  thrown  back  to  the  injury  of  another  owner  above  him.''^** 

§  415.    Doctrine  of  prior  appropriation.— In  consequence  of 
^he  scarcity  of  water  in  the  I^acific  states,  and  the  demand  for 
it  in  mining  operations,  a  custom  sprang  up  materially  altering 
^he  common  law,  which  is  known  as  the  doctrine  of  prior  ap- 
]i)ropriation.     To  quote  again  from  the  case  last  cited:    **This 
«.Hinality  of  right  among  all  the  proprietors  on  the  same  stream 
^vould  have  been  incompatible  with  any  extended  diversion  of 
^he  water  by  one  proprietor,  and  its  conveyance  for  mining 
"f>nrposes  to  points  from  which  it  could  not  be  restored  to  the* 
astream.    But  the  government  being  the  sole  proprietor  of  all 
^he  public  lands,  whether  bordering  on  streams  or  otherwise, 
"there  was  no  occasion  for  the  application  of  the  common  law 
doctrine  of  riparian  proprietorship  with  respect  to  the  waters 
of  those  streams.    Th(»  government,  by  its  silent  acquiescence, 
assented  to  the  general  occupation  of  the  public  lands  for  min- 
ing, and  to  encourage  their  free  and  unlimited  use  for  that 
purpose,  reserved  such  lands  as  Avere  mineral  from  sale  and 
the  acquisition  of  title  by  settlement.     And  he  who  first  con- 
nects his  own  labor  with  property  thus  situated  and  open  to 
general  exploration  does,  in  natural  justice,  acquire  a  better 
right  to  its  use  and  enjoyment  than  others  who  have  not  given 
such  labor.''    The  court  then  (juotes  from  an  early  California 
case'**  as  follows:     **If  there  are,  as  must  be  admitted,  many 
things  connected  with  this  system,  which  are  crude  and  imdi- 
gested,  and  subject  to  liuctuation  and  dispute,  there  are  still 
some,  which  a  universal  sense  of  necessity  and  propriety  have 
so  firmly  fixed  as  that  they  have  come  to  be  looked  upon  as 
having  the  force  and  effect  of  res  judicata.    Among  these  the 
most  important  are  the  rights  of  miners  to  be  protected  in 

i«  Atchison   v.  Peterson,   20  Wall.  u>  Irwin    v.    Phillips,    5    Cal.    140, 

507.  1855. 
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their  seloctod  localities,  and  the  rights  of  those  who,  by  prior 
appropriation,  have  taken  the  waters  from  their  natural  beds, 
and  by  costly  artificial  works  have  conducted  them  for  miles 
over  mountains  and  ravinej^  to  supply  the  necessities  of  gold 
digr^ers  and  without  which  the  most  important  interests  of  the 
mineral  rejrion  would  remain  without  development.  So  fully 
reco^nis(Ml  have  become  these  rights,  that  without  any  specific 
lesrisiation  conferrinjr  or  coiifirminji:  them,  they  are  alluded  to 
and  spoken  of  in  various  Acts  of  the  Tjejrislature  in  the  same 
manner  as  if  they  wer<»  ri^rhts  which  had  been  vested  by  the 
most  distinct  expression  of  the  will  of  the  law  makers." 

In  18GG  the  doctrine  was  recoj^nised  by  lej^islation  of  Con- 
gress, now  Ji  2339  and  2340  of  the  Revised  Statutes:  ** When- 
ever, by  priority  of  possession,  rights  to  the  use  of  water  for 
milling,  agricultural,  manufacturing  or  other  purposes,  have 
vested  and  accrued,  and  the  sam(»  an*  recognised  and  acknowl- 
(Mlgod  by  the  local  customs,  laws,  and  the  decisions  of  the 
courts,  th<»  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  th<»  same.  ♦  ♦  •  All  pat- 
ents granted,  or  pre-emption  or  homesteads  allowed,  shall  be 
subject  to  any  vested  and  accrued  water  rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with  such  water 
rights,  as  may  have  been  accpiired  under  or  recognised  by  the 
preceding  section/' 

S  416.     Subordination  of  right  to  beneficial  purpose.— The 

right  of  prior*  approi)riation,  jipplicd  first  to  mining,  has  as- 
sumed iuercased  impoi'taiUM*  with  th<^  growth  of  agricultural 
iutcresls.  Wlu'rc  the  successful  cultivatitm  of  the  land  de- 
j)cnds  upon  irrigation,  the  control  of  water  means  the  <t<mtrol 
(►f  Inud,  and  the  whole  surrounding  country  c(mld  be  made 
tiibutary  to  and  absolutely  depeiubMit  upon  a  few  riparian 
owners,  if  the  doctrim*  of  prior  ap]>roj)riation  were  abused  or 
misapplied.  To  nvoid  this,  the  doetrine  had  to  })e  developed 
so  as  to  become  an  instruiinMit  to  serve  rath<^r  tlum  to  control 
tli(!  public  int(M'est.  This  was  done*  by  interpreting  the  right 
,Ms  limited  in  its  existence  by  its  b(*neticial  exercise.  **The  ap- 
pro])riation  must  be  for  sonn*  useful  or  beneficial  purpose,  and 
when  the  appropriator  and  his  successors  in  interest  cease  to 
us<'  it   for  sueli  n   purpose,  the  right  ceas(»s. ''^'*     The  appro- 

*-•<»  Civil  C()<lo  of  CaliforniM,  §  1411. 
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priator  cannot  claim  more  than  the  amount  which  he  actually 
diverts,  and  which  he  can  use  beneficially  for  the  purpose  for 
"which  he  has  diverted  it.  **The  rights  acquired  by  the  appro- 
priator  must  be  exercised  with  reference  to  the  general  condi- 
tion of  the  country'  and  the  necessities  of  the  community  and 
measured  in  their  extent  by  the  actual  needs  of  the  particular 
purpose  for  which  the  appropriation  is  made  and  not  for  th(^ 
purpose  of  obtaining  a  monopoly  of  the  water  so  as  to  prevent 
its  use  for  a  beneficial  purpose  by  other  ])ersons;  the  div(*rsion 
of  the  water  ripens  into  a  valid  appropriation  only  where  it  is 
utilised  by  the  appro|)riator  for  a  beneficial  use.'"-^  It  follows 
from  this  that  he  cannot  hold  his  right  for  speculative  ])ur- 
poses.  This  view  becomes  of  special  importance  in  its  applica- 
tion to  irrigation  companies.  **  Undoubtedly,  those  who,  by 
labor  or  by  the  payment  of  money,  actually  construct  an 
irrigating  ditch,  may  thereby  acquire  a  junior  right  to  the  water 
which  may  be  diverted  therein,  provideil  they  apply  tlh'  sanu» 
to  a  beneficial  use  within  a  reasonable  time  aft,<*r  such  diviT- 
sion.  •  •  «  Those  who  construct  ditches  and  divert  watt'r 
for  general  j>urpos(»s  of  irrigation  must,  within  a  ri^asonablc* 
time,  apply  the  water  to  a  beneficial  use,  or  else,  upon  proper 
application  and  for  proper  consideration,  they  nuist  dispos<» 
of  the  same  to  those  who  are  ready  to  make  a  beneficial  us(» 
of  it.  If  ditch  companies  are  unwilling  to  b<'  charged  with 
such  duties  and  responsibilities,  they  must  leavi*  the  water  in 
the  natural  stream/'*--  Such  a  company  *'must  be  r(»gard(Ml 
merely  as  an  intermediate  agency,  existing  for  the  ]>iu'pose 
of  aiding  consumers  in  the  exercis(»  of  their  eonstitutional 
rights,  as  well  as  a  ))rivat(»  entcM'prise  prosecuted  for  the  bene- 
fit of  its  owners/"--' 

§  417.  Constitutional  recognition  of  doctrine.— This  view 
has  been  embodied  in  the  organic  laws  of  most  of  the  arid 
states.  80  in  California,  Constitution  Art.  XTV. :  "The  use  of 
all  water  now  appro])riated,  or  tliat  may  hereafter  be  appro- 
priat(»d,  for  sale,  rental,  or  rlistribution,  is  hereby  declared  a 
public  use,  and  subje(*t  to  the  regulation  and  control  of  the 
State,  in  the  manner  to  Ix*   prescrib(»(l   by   law/'     Colorado, 

•ii  Hewitt    V.   Story,   CA   Fo<l.    Rep.  -';•  Wheeler  v.  Northern  (.'olo.  Irrig. 

.010,  30  L.  R.  A.  265.  Co.,  10  Tolo.  r,H2,  17  Pne.  487. 

-2  Combs   V.   Agric.    Ditch   Co.,    17 
Colo.  146. 
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Art.  XVI.  §  5:  **Tlic  wator  of  ovory  natural  stream,  not  here- 
tofore appropriated  within  the  state  of  Colorado,  is  hereby 
declared  th(»  property  of  the  public,  and  the  same  is  dedicated 
to  the  use  of  the  i>eople  of  the  state,  subject  to  appropria- 
tion as  hereinafter  provided.''  Wyoming,  Art.  I.  §31: 
**  Water  bein<?  essential  to  industrial  prosperity,  of  limited 
amount,  and  easy  of  diversion  from  its  natural  channels,  its 
control  nnist  be  in  the  state,  which,  in  providing  for  its  use, 
shall  ecjually  guard  all  the  various  interests  involved."  Art. 
VIIT.  §  1 :  *'The  waters  of  all  natural  streams,  springs,  lakes  or 
other  collections  of  still  water,  within  the  boundaries  of  the 
state,  are  hereby  declared  to  be  the  proj)erty  of  the  state."  §  2. 
'* There  shall  be  constituted  a  board  of  control  *  •  *  which 
shall  *  *  *  have  the  supervision  of  the  waters  of  the 
state  and  of  tiieir  appropriation,  distribution  and  diversion, 
and  of  the  various  offices  connected  therewith.  Its  decisions 
to  ])c  subject  to  review  by  the  courts  of  the  state."  §  3.  "Pri- 
ority of  ap])ropriation  for  beneficial  uses  shall  give  the  better 
right.  No  a}>])roi)riation  shall  be  denied  except  when  such 
denial  is  demanded  by  the  public  interests."  Under  the  pro- 
visions of  its  constitution,  Wyoming  has  enacted  comprehen- 
sive legislation,  by  which  all  water  rights  have  been  placed 
under  effective  state  control. 2-*  Water  has  thus  practically 
})(»come  property  held  in  trust  for  the  benefit  of  the  com- 
munity, the  owner  being  allowed  a  fair  profit  and  compensa- 
tion for  his  expenditure  and  labor.  Like  the  owner  of  a  rail- 
road, he  nmst  submit  to  have  his  charges  regulated  by  law, 
and  is  under  obligation  to  render  his  services  to  consumers 
on  equal  terms.-"*  And  this  on  the  ground,  not  that  he  has 
devoted  his  property  to  a  public  use,  but  that  it  is  a  virtual 
niono])()ly,  and  that  In*  is  therefore  allowed  to  acquire  only  a 
qualified  property  in  it.  This  is  ])erhaps  the  most  important 
application  to  which  the  doctrine  of  property  affected  with  a 
public  interest  has  yet  been'  carried.  It  would  seem  to  be 
immaterial  to  th(»  validity  of  state  legislation  enforcing  equal 
service  on  reasonable  terms  wheth<»r  the  first  appropriation 
of  the  water  i'i*rht  affected  took  place  on  government  or  on 
I)rivat<'  land,  or  before  or  after  the  enactment  of  constitu- 
tional provisions  declaring  tin*  public  use.    Such  declaration  is 

-'»  Farm     Investment    Co.    v.    Car-  -•"•  Slosser     v.     Salt     River     Valley 

juMilor,  <)  Wyo.  110.  r,0  L.  ]{.  A.  747.      Canal  Co.  (Ariz.).  6.')  Pao.  332. 
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expressive  of  what  is  believed  to  be  the  law,  aud  does  uot 
intend  to  make  new  law.  So,  in  Illinois,  warehouses  were 
declared  to  be  affected  by  a  public  interest  only  by  the  con- 
stitution of  1870,  but  the  validity  of  the  new  restrictive  legis- 
lation was  upheld  in  Munn  v.  Illinois,  as  to  warehouses  estab- 
lished before  the  enactment  of  the  constitution.-** 

GAME  AND  FISH.     §§  418-421. 

§418.  Common  law  and  legislation.-^— 'I'he  Roman  law  re- 
garded animals  ferae  nalnrae  as  res  nullius,  which  became  the 
l)roperty  of  the  first  occupant.'-^  By  the  c.oinmon  law  of  Kiij^^- 
land  there  is  no  private  right  of  property  in  wild  animals 
'^vhile  alive;  but  there  are  exclusive  rights  to  appropriate  them 
Yyy  reduction  to  possession  either  nitione  soli  (when  such  right 
l>elongs  to  the  owner,  of  the  land  where  the  animals  happen 


-«  The  constitutional  status  of  uat- 
'S.iral     waters     has     been     made .  the 
c-tubjoct     of    judicial     discuHsion     in 
"^'ifR-onsin   (KoHMinillor  v.  State,   114 
"\ViH.    169,   89   N.   W.   839,   58   L.   K. 
^A.   93).      A   statute   im{>osed   a    tax 
^)f    ten   cents   per   ton    upon    all   u-v 
^K.tit    from    any    meandered    lake    of 
the    state   and   shippe<l    out    of    the 
«(tute.      The    court    holds    that    ice 
:formed    on    public    waters,    as    the 
'water  itself    (W^illow   River  Club  v. 
"Wade,  100  Wis.  86),  is  held  by  the 
state  as  trustee  for  the  public  aiul 
not  in  a  proprietary   capacity,   aud 
-that  the  legislature  cannot  treat  it 
an    the    beneficial    property    of    the 
state.     There  is  thuH  an  indestructi- 
ble  common    right    to   take   ice   and 
since  it  may  be  taken  for  the  pur- 
pose of  selling,  as  well   as   for  do- 
mestic  and   personal    use,    the   state 
cafinot     claim     eonipeusation     from 
those  who  desire  to  sell  it.     The  tax 
is    therefore   unconstitutional.      The 
court  admits  that  the  enjoyment  of 
the  common  right   is  subject   to  po- 
lice regulation. — It  is  difficult  to  see 
why  the  common  and  natural  right 


of  occupancy  sliouhl  be  above  the 
power  of  the  law.  If  the  natural 
waters,  and  ice,— and  the  same  is 
true  of  ganu>  and  fish— are  the 
coniinon  heritage  of  all  the  people, 
why  shonlcl  tlu\v  not  be  made  a 
source  of  revenue  for  the  people? 
if  only  a  limited  number  have  ac- 
cess to  this  heritage,  they  enjoy  an 
advantage  from  which  others  are 
excluded,  and  a  payment  to  the 
state  for  what  is  appropriated  is  a 
method  of  equalising  benefits,  if  the 
difference  between  the  payment  an<l 
the  value  is  suflicient  to  compen-Jate 
for  the  labor  expended  in  redr.-ing 
the  commodity  into  possessioi'  In 
holding  an  export  tax  to  be  jncon- 
stitutioual,  the  court,  however,  gives 
effect  to  what  seems  in  theory  a 
sound  principle,  namely,  that  when 
a  commodity  is  recognised  as  an 
article  of  commerce,  it  should  be 
such  for  purposes  of  interstate  as 
well  as  of  domestic  commerce.  See, 
however,    Oeer    v.    PonnectiiMit,    161 

r.  s.  .-,1!). 

-"  Sec,   MJsd.   5j   (}'.]'>,  (\?i(\,   71 12. 
•->*  Inst.  Bk.  II,  Title  1. 
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to  bo),  or  raiionc  privikgii,  by  royal  prerogative  or  graiit  or 
by  prescription,  iu  forests,  chases,  parks,  warreiLs  and 
manors.^''  The  ri^^hts  ratione  privilegii  have  never  had  any 
existence  in  America,  and  early  legislation^*^  and  perhaps  cus- 
tom^ ^  has  in  some  cases  extended  the  common  right  of  hunt- 
ing to  all  wild  and  iininclosed  lands.  As  a  general  rule  the 
right  to  hunt  exists  in  this  coiuitry  ratione  soli,  or  by  express 
or  implied  license  from  the  owner  of  the  soil.  The  right  to  fish, 
in  England,  is  in  tidal  or  navigable  waters  a  common  public 
right,^-  while  in  non-tidal  or  non-navigable  waters  it  belongs 
presumptively  to  the  owner  of  the  adjacent  soil.^-'*  With  re- 
gard to  tidal  waters  and  non-navigable  waters  the  rule  in 
America  is  the  same  as  in  Phigland  r^  where  non-tidal  navigabb* 
waters  are  held  to  be  in  public  ownership,  the  right  to  fish  i% 
likewise  common,-^''  while  there  is  some  differem-e  of  opinion 
and  perhaps  uncertainty  with  regard  to.  non-tidal  navigabh- 
waters  in  states  where  they  an?  held  to  be  i)rivately  owned. 
Massachusetts  and  New  Jersey  hold  that  the  right  to  fish  in 
these  waters  belongs  to  the  adjoining  owner,  and  that  others 
can  hsh  tlu're  by  license  only,-'"  whih»  in  Wisconsin  a  public 
right  to  fish  is  r(H!Ognis<'d  either  on  the  theory  that  the  riglit 
of  Jiavigation  carries  with  it  the  right  of  fishing,  or  on  tin* 
theory  that  the  riparian  title  to  the  navigable  stream  is  .sul>- 
ject  to  all  public  rights  including  the  right  to  fish,  the  stall* 
being  unable  to  surnnider  these  public  rights  to  individuals.'-* 
From  an  early  period  legislation  has  been  enacted  in  tin* 
public  interest,  limiting  the  right  to  take  game  and  fish.  Thr 
earliest  statute  of  this  character  seems  to  have  been  one  for 
the  preservaticm  of  salmon,  passed  in  1285.^^  The  statutes 
for  the  preservation  of  fish  are  especially  numerous,  and  occ;ir 
in  almost  every  reign.     From  the  time  of  Henry  VIII  there 

-•>  Em-ycloptMiin    of    Laws  of   Edj,'-  ••»  Cniturv  Di^cht,  Title  Fish,  §  3. 

laud,    Title   (lame   T^aws;    Blades   v.  -•'''Carson  v.  Blazer,  2  Biuii.   (Pa.) 

lliggs,  11  H.  L.  C.  621.  475. 

3"  See  §  51 S,   infra.  •»"  Commonwealth     v.      Chapin,     ;! 

lii  McConico   v.   Singleton,  2   Mills  Pick.  190;  Albright  v.  Cortright,  64 

(S.   C.)    -244;    Broiighton   v.    Single-  N.  J.  L.  330,  48  L.  R.  A.  616.     Set» 

ton,  2  Nott  &  McCord   (S.  C.)   338.  also  Washington  Ice  Co.  v.  Shortall, 

•52  Hale  i\v  ,]uro  Maris,  eh.  -J.  KU    HI.  46. 

■•:::  Hale     dr    dure     Maris,     di.     1;  :•  WiJlon      KMv.-r     rhd>    v.     Wade, 

Bloimt    V.   Layard,   IMH,   2   C^h.   (>S|.  1(»M  Wis.  M>,   12  f..  \i.  A.  :^'».^. 

note.  '*  lo  Kd.  1,  c.  47. 
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occurs  also  legislation  for  tin*  preservation  of  game,  forbid- 
ding its  taking  at  certain  seasons  or  in  certain  ways. 

Similar  legislation  has  existed  in  America  since  the  colonial 
times.  An  act  of  Massachusetts  of  1698  establishes  a  clos  ' 
time  for  deer,  and  makes  the  possession  of  the  skin  sufficient 
evidence  for  conviction.  A  similar  statute  was  passed  for 
Xew  York  in  1705.  At  present  elaborate  laws  exist  every- 
where, establishing  close  seasons  during  which  the  huntin«r, 
killing,  carrying,  selling,  and  even  the  possession  of  killed 
^ame  and  iish  is  made  unlawful,  prohibiting  certain  modes  of 
liunting  and  fishing  altogetber,  and  forbidding  the  pollution 
of  waters  by  which  fish  are  apt  to  be  destroyed,^^  or  the 
«>bstruction  of  waters  by  which  thcMr  free  passage  is  pre- 
A'onted.^*' 

§  419.  Constitutionality.— The  constitutionality  of  game  a'nd 
iish  laws  may  be  supported  upon  several  distinct  and  partly 
^•oncurrent  th<»ories. 

The  one  most  commonly  relied  upon  is  that  game  and  Hsh 
aire  owned  by  the  sovereign  state  in  trust  for  the  people;  and 
-while  a  right  of  occupancy  is  r(»eojrnised  with  re^rard  to  them, 
this  is  in  the  nature  of  a  license  or  privilege,  which  the  state 
nmy  circumscribe  as  it  sees  fit,  or  at  all  events,  in  a  very 
jnueh  more  incisive*  manner  than  other  property  rights  which 
under  the  constitution  are  purely  private.-*^  The  pow(*r  of 
the  state  may  be  ex(*rcised  by  depriving  dead  game  of  the 
character  of  an  article  of  commerce,  so  by  forbidding  its 
consignment  through  a  conmion  carrier  to  a  commission  mer- 
chant or  sale  market.^ 2  q^j^^^  power  of  the  state  extends  to  the 
protection  of  fish  and  game  on  private  property,  over  which 
they  may  pass  or  in  which  they  may  transiently  dwell,  since 
such  temporary  and  accidental  control  does  not  give  absolute 

30  People    V.    Elk    Kivor    Co.,    107  K.  A.  414. 
i'aL  214.  ^iMagner  v.  People,  97   III.  320; 

*oCottrill  V.   Myriek,   12   Mo.  222,  Stjite    v.    Rodman,    ns     Minn.    31):{, 

1835.       See    us    to    rc(iuirenient    to  51)    X.    W.    1098;    Ex    parte    Maier. 

build   fishways    for    the   passage    of  103  Cal.  476,  37  Pac.  402. 
fish,      qualifying      previous      water         ^-'  State  v.  Chapel,  64  Minn.  130, 

grants,     Commissioners     on     Inland  66  N.   W.  205;   American   Exp.  Co. 

Fisheries  v.   Holyoke   Water   Power  v.    People,    133   111.    649,    24    X.    E. 

Co.,  104  Mass.  446;   Tlolynke  Wntcr  758.  23  Am.  St.  T^rp.   641.   9    L.    I»\ 

Co.  V.  Lyman,  15  Wall.  5(M):    linker  A.    13S;    People  v.    Vnn   i'elt,  90   \. 

V.  People,  111    111.  5si;  Sf.-.f.-  rx   1.1.  \V.    124. 
Rcmlev  v.  Movk.   112  la.  :'.:'^.  "'I    I.. 
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property,  and  it  isTsufficieiit  that  waters  in  private  ownership 
are  connected  Avith  other  waters  at  certain  periods  at  which 
fish  may  pass  into  theni.-*'^ 

•  Where  fish  are  bred  or  raised  by  the  owner,  the  state  can 
claim  no  proprietary  interest;  if  then  the  state  may  forbi<l 
the  killing:  of  such  fish  during  certain  seasons,^^  we  must  fall 
back  on  one  of  two  grounds:  that  the  state  has  the  right  to 
enforce  measures  for  the  preservation  of  a  valuable  foo<l 
supply— a  ground  strongly  relied  upon  in  support  of  fish 
or  game  laws  in  general,**^— or  that  an  owner  may  be  required 
to  conform  to  a  regulation  of  his  right  of  property  which  is 
necessary  to  prevent  or  make  more  difficult  evasions  of  th** 
law  by  others ;  and  this  latter  theory  may  also  be  used  in  su[»- 
])ort  of  the  prohibition  of  the  sale  of  game  imported  from 
other  states,  which  will  be  referred  to  presently. 

The  protection  of  song  or  other  wild  birds  from  slaughter** 
may  be  placed  upon  the  ground— likewise  available  for  game 
and  fish— that  living  creatures  may  be  saved  hy  the  jwwer 
of  the  state  from  reckless  or  wasteful  sacrifice.  Probably,  how- 
ever, an  owner  cannot  be  forbidden  to  destroy  a  noxious  ani- 
mal when  necessary  for  the  protection  of  his  property.*^ 

The  question  whether  game  and  fish  laws  proceed  upon  the 
theory  of  sovereign  ownership  or  of  restraint  of  private  prop- 
erty for  the  public  welfare,  would  become  important,  if  states 
like  Massachusetts  or  New  Jersey  should  undertake  to  throw 
the  right  to  fish  iu  non-tidal  navigable  waters  open  to  the 
public,  the  prevailing  doctrine  in  tlu^se  states  conceding  this 
right  to  the  riparian  owner.^*^  If  the  right  of  several  fishery 
is  a  vested  right  of  property ,^'^  it  is  still  subject  to  the  police 
power  which  may  forbid  the  taking  at  certain  seasons  and  pre- 

^y  People    V.     HIk    Kiver    Co..    107  4' Ahlrieh    v.    Wright,    53    X.    11, 

Cal.     :l\4;     People     v.     Collison,     So  n9S. 

Mich.   lOo,  48   X.  W.  lM»L»  ;   People  v.  4R  Com.    v.    Chapiii,    .^    Pick.    199; 

Bridges,    Ul'    III.   ,30.   'M    X.   K.    115,  Albright    v.    Cortright,    64    X.   J.    L. 

16  T..   H.   A.  6S4;    Commoinvealth   v.  'XM),  48  L.  R.  A.  616. 

Look.    108    Mass.   45l».  •»•.»  There  is  authority  to  the  effect 

44  Comniou wealth  v.  Gilbert,  160  that  the  owner  of  a  private  fish- 
Mass.  157.  cry  was  regarded  at  commou  law  as 

45  Phelps  V.  Racey,  60  X.  Y.  10;  having  property  in  the  fish.  See  15 
People  V.   Bridges,   142  111.  30.  Juridical   Review,   p.   151. 

4'!  Xow     York     Forest,     Fish     and 
r.ajne    f.aw,   §    3.'^. 
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scribe  strict  regulations  in  the  interest  of  the  preservation 
of  a  valuable  food  supply;  ])ut  the  right  cannot  be  transferred 
from  the  individual  to  the  public  at  larji:e  except  under  the 
right  of  eminent  domain  and  therefore  upon  payment  of  com- 
pensation.^** If,  however,  the  fish  belong  to  the  state  and 
the  private  owner  has  merely  a  license  to  take  it,  then  this 
license,^  not  being  a  vested  right,  is  revocable,  and  may  be 
transferred  to  the  public  at  large.  Since  the  latter  is  the  ])re- 
vailing  theory,  the  change,  it  seems,  can  be  effected  without 
compensation. 

§  420.     Game  and  fish  laws  and  freedom  of  commerce/'^  — 
Th<»  question  has  also  arisen,  how  far  the  game  laws  can  be  up- 
held as  against  tin*  freedom  of  interstate  commerce.    A  statujte 
of  Connecticut  i)rovided  :     "No  i)erson  shall  at  any  time  kill 
«iiy   woodcock     *     *     *     for  the   purpose   of  conveying   the 
«ame  beyond  the  limits  of  the  state;  or  shall  transport,  or 
liave  in  possession,  with  intention  to  procure  the  transporta- 
tion beyond  said  limits,  of  any  such  birds  Avithin  this  state." 
The  Supreme  Court  of  the  I'nited  States  upheld  th(*  constitu- 
tionality of  this  statute*   in  a  eas(\  wh(»re  the  bird  had  been 
lawfully  killed,  and  only  its  unlawful  i>()ssession  for  th(»  pur- 
l>o.se  of  transportation  out  of  the  state  was  charged.*     It  was 
thus  recognised  that  a  state  has  power  to  regulate  th(»  killing 
of  game  within  her  borders  so  as  to  confine  its  use  to  the  limits 
of  the  state  and  forbid  its  transportation  outside  of  the  state. 
The  state  may  follow  propc^rty  in  game  into  whatever  hands 
it  may  come  to  with  the  conditions  and  restrictions  deemed 
necessary  for  the  pu])lie  inter(\st.     From  this  decision  it  must 
of  course  follow  that  transportation  out  of  the  state  may  be 
made  unlawful,  if  the  prohibition  is  simply  i)art  of  the  general 
prohibiticm  against  killing  or  possessiim  within  the  state.    But 
the  latter  proi)osition,  without  which  game  laws  would  be  in- 
effectual, does  not  neeessarily  refpiire  assent  to  the  doctrine 
laid   down   in   (ieer  v.   Connecticut.     Upon  principle,   it  must 
be  extremely  doubtful    wliether  a   state   may   allow   game  to 
become  property  for  coninierce  within  the  state,  but  not  for 
commerce  among  the  states,  whether,  in  other  words,  a  state, 

50  See  §  511,  512,  infra.  519.     Under  the  sanction  of  this  de- 

"  As     to     discrimination     against  cisicni    nearly  aU  states  have  placed 

non-residents  sec  §    7\.i,   infm.  restrictions  npon  the  exportation  of 

I  Oeer    v.    Connecticut,    Hil    V.    S.  game. 
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when  recof^nising  property  for  everj'  other  purpose,  may  an- 
nex a  condition  the  sole  purpose  of  which  is  to  exclude  a  fed- 
eral right. 2  Two  justices  dissented  from  the  decision  of  the 
court,  while  two  others  took  no  part  in  it.^  * 

Another  question  is  whether  the  prohibition  against  sale  or 
possession  applies  to  game  or  fish  imported  from  outside  of 
the  state.  The  statute  was  so  applied  in  Illinois,**  and  Cal- 
ifornia,^ while  the  Court  of  Appeals  of  New  York  has  declared 
such  application  to  be  unconstitutional,  as  impairing  the  free- 
dom of  commerce.^  This  case  differs  from  the  Connecticut 
case,  in  that  the  law  here  acts  not  merely  upon  commerce, 
but  upon  things  over  which  the  state  can  claim  no  special 
proprietary  rights,  and  the  preservation  of  which  serves  no 
interc^st  of  the  state's.  It  may,  however,  be  urged  that  such 
u  prohibition  may  b(»  an  effective  means  of  preventing  evasions 
of  the  law  prohibiting  the  killing  of  game  or  fish  within  the 
state.  It  lias  also  been  held  that  the  power  of  the  state  over 
fish  is  not  aftVeted  by  the  fact  that  the  waters  over  which  the 
state  has  territorial  jurisdiction  are  also  navigable  waters  of 
the  United  States." 

§  421.  Property  in  dogs.— The  property  in  dogs  is  regarded 
as  not  entitled  to  the  same  protecticm  as  property  in  other 
(loiiiestie  animals.  At  common  law,  while  an  action  would  lie 
for  their  coiiversiou  or  injury,**  they  were  not  the  subject  of 
larceny.  ''They  have  no  intrinsic  value,  by  which  we  under- 
stand a  value  common  to  all  dogs  as  such,  and  independent  of 

-  The  Supreme  Court  says  in  sup-  will  not  justify  restrictions  upon  ex- 
port of  its  position  that  the  common  port,  so  long  as  domestic  commerce 
ownership  imports  the  right  to  keep  is  allowed,  has  been  held  in  Indiana 
the  property,  if  the  sovereign  so  ^nth  regard  to  natural  gas.  State 
chooses,  always  within  its  jurisdic-  v.  Indiana  &  Ohio  Oil  Gas  Co.,  120 
tion  for  every  purpose.  '*The  Ind.  f)?.'),  6  L.  R.  A.  i)79. 
qualification  whicli  forbids  its  re-  •*  Merritt  v.  People,  16i)  111.  21 S, 
moval  from  the  state  ne<^tessarily  en-  48  N.  E.  32o. 

tered     into     and     formed     part     of         ^'^  Ex    parte    Maier,    103    Cal.    476. 

every    transaction    on     the    subject,  37  Pac.  402,  42  Am.  St.  Rep.  129. 
and  deprived  the  mere  sale  and'  ex-         <^  People  v.  Buffalo  Fish  Co.,  164 

change    of    these    articles    of    that  X.  Y.  93,  58  N.  E.  34. 
element  of  freedom  of  contract  and         7  Manchester      v.      Massachusetts, 

i.i    full    ownership    whirh    is    an    es-  l.'^O  V.  S.  240. 
sontinl  ;ittiilint('  cf  cotinncn-o.  "  "^Chambers  v.   Warkhouse,  3  Salk. 

•■Th.Mf   llir  iiil.'ivst   whicli  the  stjitc  140. 
li:»>  ill   pic'^civinj^  Miluablc   resources 
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the  particular  breed  or  individual.  *  *  *  As  it  is  prac- 
"tically  impossible  by  statute  to  distinj^uish  between  the  differ- 
€?nt  breeds,  or  between  the  valuable  and  the  worthless,  such 
legislation  as  has  been  enacted  upon  the  subject,  thoug:h  nom- 
inally including/:  the  whole  canine  race,  is  really  directed 
M^aiust  the  latter  class,  and  is  based  upon  the  theory  that 
the  owner  of  a  really  valuable  dog:  will  feel  jiulhcient  interest 
in  him  to  comply  with  any  reasonable  regulations  designated 
to  distinguish  him  from  the  conmion  herd.  Actnig  upon  the 
l>rinciple  that  there  is  but  a  qualified  property  in  them,  and 
that,  while  private  interests  rerpiire  tluit  the  valuable  ones 
shall  be  protected,  public  interests  demaiul  thnt  the  worthless 
shall  be  exterminated,  they  have,  from  time  imnieiuorial,  been 
ooiisidered  as  holding  their  lives  at  the  will  of  the  legislature, 
jind  properly  falling  within  tht^  police  powers  of  th(*  sc^veral 
states/'^  Upon  this  gronud  it  is  held  that  the  keeping  of 
do^s  may  be  conditioned  upon  a  license,  and  upon  compliance 
Avith  other  strict  regulations  intended  to  ju'event  them  from 
becoming  a  nuisance* ;  and  non-compliance  with  such  regula- 
tions may  be  followed  by  the  entire  withdrawal  of  the  h^gal 
protection  of  the  property,  so  that  they  may  be  killed  without 
further  legal  process,  and  without  giving  to  the  owner  a  right 
of  action  for  damages.*'' 

WASTE  OF  NATURAT.   WEALTH.     §§  42J-4'J3. 

§  422.  Game  and  fish— Natural  gas.— While  the  constitu- 
tionality of  the  game  and  fish  laws  is  maintained  on  the  ground 
that  the  state  is  the  real  and  ultimate  proprietor  of  animals 
ferae  naturae,  it  is  also  recognised  that  in  their  enactment  the 
.state  exercises  a  police  power  for  the  public  welfare  in  pre- 
serving a  species  of  natural  wealth  which  without  spcunal 
|»rotection  would  be  liable  to  extermination.  '*The  own<»rship 
t»f  wild  animals,  so  far  as  they  an*  capable  of  ownershif),  is 
in  the  state,  not  as  proprietor   (beneficial  owner),  but  in   its 

»Sentell   v.   New  OrleauH,  &c.,   R.  tyne,  8  Utah,   245,  30  Pac.   760,   16 

K.  Co.,  166  IT.  S.  698.  L.    R.    A.    689.      Contra:     Lynn    v. 

i'>Haller    v.    Sheridan,      27      Ind.  State,  33  Tex.  Cr.  153,  25  S.  \V.  779, 

•494;  Hagerstown  v.  Witmer,  86  Md.  but   there  the  ordinance  provided  a 

293,  .'10  li.   R.   A.  640;   Loacli  v.   EI-  iriothod  of  killing    Cslmotiiifr  niunuz- 

woo<l.  .".   III.  A[>p.  453;   Statr  v.  To-  /lo«l  <lojrs  in  the  slrcois).  wli'nli  \v;is 

pfka,  36   Kans.  76,    12    Pm«-.   31n.   .".0  coiitrnrv   to   the  gcncrjd   law   of   tlio 

Am.    Kq).    520;    Jenkins    v.    nnllaii-  state. 
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sovereign  capacity  as  tljo  representative  and  for  the  benefit 
of  all  its  people  in  common.  The  preservation  of  such  animals 
as  are  adapted  to  consumption  as  food  or  to  any  other  useful 
purpose  is  a  matter  of  public  interest;  and  it  is  within  the 
police  power  of  the  state  as  the  representative  of  the  people 
•  *  *  to  enact  such  laws  as  will  best  preserve  such  game 
and  secure  its  beneficial  use  in  the  future  to  the  citizens."'^ 
Where  game  and  fish  is  imported,  or  bred  through  the  expendi- 
ture of  private  capital,  restrictive  laws  can  be  justified  only 
upon  this  ground  of  the  police  power.^*- 

The  question  to  what  extent  property  which  is  liable  to  ex- 
termination may  be  protected  by  restraints  upon  the  owner's 
power  of  disposition,  has  otherwise  called  for  little  discussion. 
Two  Indiana  cases  have  maintained  the  constitutionality  of 
legislation,  by  which  the  owner  of  land  on  which  there 
are  natural  gas  wells,  is  forbidden  to  use  them  in  a  wast<*- 
ful  manner,  by  Imrning  *' flambeau"  lights  or  by  permit- 
ting a  How  of  gas  to  escape  into  the  open  air.^-^  The  court 
speaks  of  natural  gas  as  a  mineral  ferae  naturae ^^  and  the 
first  d(»cision  relies  largely  upon  the  analogy  of  game  and 
fish  laws;  the  theory  b(Mng  that  the  title  to  natural  gas  does 
not  vest  in  any  private  owner  until  it  is  reduced  to  actual 
possession.  Hut  the  court  also  nrgues  that  after  the  gas 
has  b(»en  drawn  into  wells  or  tanks,  its  waste  may  be  treat<^(l 
as  a  nuisance.  **The  object  and  policy  of  that  inhibition  is 
to  prevent,  if  possible,  the  exhaustion  of  the  storehouse  of 
nature,  wherein  is  deposited  an  element  of  nature  that  min- 
isters *  *  *  to  the  comfort,  happiness  and  well-being  of 
society.  *  *  *  It  |the  company]  may  use  its  wells  to  pro- 
duce gas  for  a  legitimate  use,  and  nuist  so  use  them  as  not 
to  injure  othei's  or  the  community  at  large.  •  •  •  tij^^ 
injury— the  exhaustion  of  natural  gas— is  not  only  an  irrep- 
arable one,  but  it  will  be  a  great  public  calamity."  The 
Supreme  Court  of  the*  United  States,  in  af!irming  the  decision 
in  the  ease  of  tli(»  Ohio  Oil  Company  as  not  violating  the  Four- 
teenth Amendment,  adopts  a  somewhat  different  reasoning 
from  that  follow<Mi  by  the  Indiana  court.     (Jas  and  oil  are  re- 

11  State  V.  Kodman,  r>8  Minn.  .S93.  Co.,   150   Iiid.   21,  49   N.   K.   809,  47 

i-'Com.  V.  Ciilbort,  KiO  Mass.   157.  L.  "R.  A.  G27. 

i-"' Townscnd     v.     Stato,     117     ind.  '»  Soo  West ruorclaud  &<•.  (Jas  Coni- 

624,  47  N.   K.   19;  State  v.  Ohio  Oil  panv  v.  Do  Witt,   130  Pa.  St.  235. 
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irded  as  substances,  individual  ownership  in  which  is  per- 
cted  only  by  appropriation  and  reduction '  to  possession, 
itil  such  appropriation,  and  w^hilo  occupying  their  natural 
servoirs  beneath  the  surface  of  the  earth,  gas  and  oil  belong 

common  to  all  the  surface  owners,  passing  as  they  do  freely 
id  without  control  from  the  domain  of  one  to  that  of  the 
her.  There  is  thus  a  conuuon  fund  and  the  legislative 
►wer  is  exerted  '*for  the  purpose  of  protecting  all  the  col- 
?:tive  owners,  by  securing  a  just  distribution,  to  arise  from 
e  enjoyment,  by  them,  of  their  privilege  to  reduce  to  pos- 
ssion,  and  to  reach  the  like  end  by  preventing  Avaste. '''•'• 
le  <iuestion  whether  the  stat(»  may  prevent  the  waste  of  prop- 
ty,  which  has  become  eompletely  vested  in  an  individual, 

thus  left  unanswen^d.  The  view  of  the  federal  supreme 
iirt  has  since  been  adopted  in  Indiana.^** 

55  423.    Forest  preservation.— In   a  country    which    has    a 

out  abundance  of  natural  resources,  legislation  to  prevent 

rir  Avasteful  and  unscientific  exploitaticm  is  aj)t  to  be  littlr 

oded,  and  is  generally  e(mtrary  to  public  sentiment.     But 

on  in  the  older  countries,  such  legislation  seems  to  be  avoid(»d. 

the  sixteenth  century,  a  number  of  statutes  were  enactcnl 

England  for  the  preservation  of  forests,  forbidding  the  fell- 

^  of  timber  to  be  made  into  coal,  and  restraining  the  erection 

iron  mills  to  prevent  the  excessive  consumption  of  fuel.^" 

b  present  there  is  no  legislation  regarding  forestry  in  Eng- 

nd.      In   France   and   in    Prussia,   the   policy   of  preserving 

rests  as  an  element  of  national  wealth   by  controlling  the 

anagement  of  i>rivate  property  has  been  abandoned;  as  the 

vnership  of  forests  is  largely  V(»sted  in  the  state  and  the 

•mniunes,  the  same  object  can  b(^  accomplished  by  the  exer- 

'se  of  proprietary  powers  on  the  part  of  the  state.     In  this 

untry  it  would  probably  be  a  strong  consideration  against 

Lrislation  prescribing  the  observance  of  principles  of  forestry 

the  management  of  private  forests,  that  there  is  no  analogy 

precedent  for  it,  unless  it  could  be  shown  that  the  supply 

forest  land  was  limited  and  in  danger  of  exhaustion,  and 

i-'Ohio  Oil  Co.  V.  Indiana.  177  V.     v.   Indiana  Gas  &  Oil  Co.,   1.55  Tnd. 

190.  4(51,  ru  N.  E.  OIL'.     See  §  425,  infra, 

I'- >famifaeturers'   Gas   &    Oil    (\k  ^' '^r)    FT.    VII,    c.    17;    1    Eliz.,    c. 

l.'>;  L'3  Eliz.,  (1.  5;  27  Eliz.,  c.  19. 
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that  the  reguhition  was  not  destructive  of  the  value  of  the 
land  to  the  owner. 

Restrictive  legislation  for  the  preservation  of  forests,  where 
the  denudation  of  the  soil  endangfcrs  nei*;hboring  land  or  the 
country  at  lar^e,  exists  both  in  France  and  in  Germany.  The 
state  requires  tlie  maintenance  of  forests,  where  they  are 
n<'C(\ssary  for  the  proti^ctioii  of  nioiuitain  sides  or  dunes,  or 
for  the  existence  of  sj)rin<^s  and  streams,  or  for  the  prevention 
of  (*rosion  or  floods,  or  for  the  public  health.  The  Prussian 
law  adds  that  the  restraint  upon  the  owner  must  not  be  dis- 
proportionate to  the  public  dan*r<'r  to  be  averted.'*  Similar 
l('«i:islation  in  this  country  would,  it  seems,  br  justified  upon  the 
principle  laid  down  in  Commonwealth  v.  Tewksbury,'®  where 
the  owners  of  shorelands  constitutin*;  a  natural  barrier  against 
th(*  inroads  of  the  sea  were  prohibited  from  removing  gravel 
and  stone.  The  two  cases  would  j^ccmu  to  be  precisely  analogons. 
lM)r(»sts  which  are  essential  to  the  physical  protection  of  thr 
country  may  be  regarded  as  subjeet  to  a  natural  easement  for 
'  that  i)urp()se,  and  the  jM'rson  who  acquires  th<'m  takes  them 
rUHi  oncir. 

]m:stkictioxs  upon  property  ix  thp:  interest  of  other 

OWNKRS.     §§  4-J4-427. 

S  424.  Easement  of  support.- Tlie  nature  of  real  estate  a;* 
a  subject  of  p!M)perty  makes  it  impossible*  that  the  ownership 
of  it  should  be  as  absolule  as  that  of  many  kinds  of  jht- 
sonal  property.  Tlie  en.j(>ynient  of  land  is  in  jnany  respects (!«'• 
pendent  npon  the  condition  of  other  and  espeeially  uei^'li- 
boi'inji-  estates.  ^Plie  common  law  r(H'os^nis(»s  in  c(»nsc(|U('n<'"' 
of  this  depcndi'nce  certain  natural  ri»^hts  which  land  owm'r> 
liave  a*rainst  each  other,  relatinjr  to  the  purity  of  the  air,  to 
lateral  and  subja(*ent  support,  and  to  the*  benelit  of  natural 
waters.  The  interests  which  justify  the  existeiUH»  of  tlies'' 
common  law  rights  must  also  justify  their  modilieatiou  by 
the  l(»^islatui-e.  if  necessary  for  tin*  purpose  of  accomplishing.' 
more  ])erfect  justice.  These  interests  are  indeed  more  privato 
than  i>ul)lic,  and  it  may  therefon*  be  (pu^stioned  whether  moll- 
ify inn  statut(*s  fall  under  the  police  power,  and  should  not 
rather  be  ascrib(»(l  to  the  power  of  civil  lejrislation.     But  th«' 

i«Ljiw  of  .Inly  (),  ls7r>.  i^»  11    Mote.  55;  g  401»^  .supra. 
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slassification  of  such  statutes  is  of  minor  consequence  as  lonjr 
AS  their  validity  is  recognised. 

There  is  comparatively  little  legislation  upon  this  subject. 
While  the  common  law  confines  the  duty  of  mutual  support  to 
?oil  in  its  natural  state,  and  recognises  with  regard  to  build- 
ings merely  a  duty  of  care  in  excavating  the  adjacent  soiP'^ 
)r  p>erhaps  a  duty  to  give  notice  to  the  owner  of  the  building,^! 
I  statute  applying  to  the  City  of  New  York  provides  that 
^here  a  wall  is  endangered  by  excavations  upon  the  neighbor- 
ing lot  going  to  a  depth  of  more  than  ten  feet  below  the  curb, 
:he  person  causing  the  excavation  to  be  made,  if  afforded 
:he  necessary  license  to  enter  the  adjoining  land  shall  at  his 
)wn  expense  preserve  such  wall  from  injury,-2_a  reasonable 
'egolation  the  validity  of  which  has  not  been  questioned. 

§  426.  Natural  waters.— The  correlative  rights  and  duties 
>f  riparian  proprietors  have  to  some  extent  been  affected  by 
he  mill  acts  which  have  been  considered  before,^''  ])ut  on  th<^ 
ivhole  the  common  law  principle,  that  the  right  to  impair 
)r  affect  the  quantity  or  quality  of  water  or  the  strength  ot* 
;he  current  must  be  determined  by  what  is  under  all  the  cir- 
•umstances  a  reasonable  use,  has  been  left  to  judicial  applica- 
ion  and  enforcement,-^  and  has  not  been  made,  as  well  it 
night  be,  the  subject  of  statutory  and  administrative  regu- 
ation.  The  determination  of  priorities  and  amounts  of 
ippropriation  of  natural  waters  under  the  water  act  of  Wyo- 
ning^-'^  seems,  however,  practically  to  amount  to  such  regula- 
ion,  and  has  in  principle  been  upheld  by  the  supreme  court 
)f  that  state,  with  respect  to  rights  acquired  prior  as  well 
IS  subsequent  to  the  act  and  the  constitution  of  the  state.-** 

In  this  connection  a  decision  of  the  Supreme  Court  of  Wis- 

20  Walters  V.   Pfeil,   Moo.  &   Mai.  -     -'*  Pitts    v.    Lancaster    Mills,     13 

«2;   Moody   v.   M<'ClelIand,   39   Ala.  Mote.    156;    Thurber    v.    Martin,    2 

U'j,    H4    Am.    Dec.    770;    (^harless    v.  Gray,  394;  Snow  v.  Parsons,  28  Vt. 

iankin,   22   Mo.   HBCi;    m   Am.   Dec.  459. 

H2;    Shrieve   v.   Stokes,   8    H.   Mon.  -i'*  Laws    1890-91,    Chapter    8,    es- 

:47   Ky.)    453.   48   Am.    Dee.   401.  ])eeially  See.  20,  24,  25,  26;  Revised 

aiSchultz  V.  Byers,  53  N.  .T.  Law,  Statutes    1899,    See.    867,    871,    872, 

W2,  26  Am.  St.  Rep.  435.  873. 

22  N.  Y.  Laws  1882,  Chapter  410,  -«  Farm  Investment  Company  v. 
•ec.  474;  and  see  also  Jones,  Ease-  ('ari)enter,  9  Wyo.  110,  61  Pae.  258. 
nents,  See.  587.  50  L.  R.  A.  747. 

23  §S  410-413. 
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<*onsin  should  be  notirod.  A  law  of  that  stato^^  provided  that 
**any  person  who  shall  needlessly  allow  or  permit  any  artesian 
well  owned  or  operated  by  him  to  diseharjre  jrreater  quantities 
of  water  than  is  reasonably  necessary  for  the  use  of  siicli 
person,  so  as  to  materially  diminish  the  How  of  water  in  any 
other  artesian  well  in  the  same  vieinity,  shall  be  liable  for  all 
damapres  whieh  the  owner  of  any  sueh  other  well  may  sus- 
tain/' This  act  was  declared  unconstitutional  on  the  pwiind 
that  percolating  waters  are  the  absolute  property  of  the  owner 
of  the  soil,  and  that  the  limitation  attempted  to  be  imposed 
upon  the  owner  by  the  act  not  ho'uv^  dictated  by  any  public 
interest  does  not  fall  within  the  police  power.-^  This,  it 
is  submitted,  is  an  unduly  narrow  view  of  the  powers  of 
the  state.  True,  it  has  been  held  that  under«rround  waters 
flowing  in  no  definite  channel  may  be  dealt  with  by  the  owner 
of  the  soil  without  regard  to  the  interests  of  other  owners 
whose  water  supply  he  may  intercept  ;*-"  but  this  right  does  not 
go  to  the  extent  of  draining  water  from  definite  watercourses.*' 
and  there  is  authority  for  the  doctrine  that  the  interception 
of  underground  waters  is  justified  only  by  the  reasonable  use 
•  of  the  land.^*  If  so,  the  right  ought  to  be  subject  to  a  legisla- 
tive determination  of  the  consequences  of  an  unreasonable 
use,  and  the  legislation  of  Wisconsin  does  not  appear  to  have 
exceeded  this  scope.  It  ought  therefore  to  have  been  sus- 
tained as  legitimate  (^xercise  of  legislative  power.  It  is  not 
easy  to  understand  why  the  (l(M*isions  in  the  gas  and  oil  cases,^' 
which  seem  to  be  ('losely  analogous,  should  have  been  rejected 
by  the  court  as  inapplicable  to  percolating  waters. 

§  426.    Malicious  erections  and  private  nuisances.— Statutes 

prohibiting  malicious  ert^ctions  may  be  referred  to  this  branch 
of  legislative  power.  Tnless  the*  power  to  abuse  property 
rights  is  includcMl  in  the  constitutional  protection  of  property, 
a   restraint  upon  the  malicious  exercise  of  a   right  should  be 

-'Laws   HMll,  Chapter  354.  '"(iraiul  Juiu-tion  (.'anal  Company 

-"<Hubcr  V.   Merkel   (Wis.),  94  N.  v    Shugar,   L.   R.   6   Ch.   App.  483; 

W.  354.  I  Proprietors    of     Mills     v.    UraintP*^ 

-•••Acton  V.  BliuKlell,   1:2   M.  &   W.  Water   Supply   Company.   149  Mass- 

:;i'4;    Chasemore    v.    Richards,    7    II.  47S;   Smith   v.  Brooklvn,   16»)  N.  Y. 

L.    C.    349:    Chatfichl    v.    Wilson,    2S  357,  54  X.   K.  7S7. 

Yi.  49.  "'^  Swctt  V.  Cutts,  50  X.  H.  439. 

••-Seriion   4-2,  supra. 
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ro^ardod  as  a  regrulation  and  not  as  an  impairment.  Upon 
this  principle  statutes  have  been  sustained  which  forbid  the 
t^roetion  of  fences  exceedin^^  a  certain  height,  if  the  purpose^  is 
to  annoy  the  neiorhbor.*^'^ 

Upon  the  question  whether  the  law  may  require  positive 
measures  to  prevent  private  nuisances,  there  is  little  authority. 
Upon  principle  this  question  should  be  answered  in  the  aflfirma- 
tive.     The   case   of   Chicago   &   E.   R.   Co.   v.   Keith^"*    is   an 
authority  to  the  contrary.     A  statute  was  declared  unconsti- 
tutional which  requirtnl  railroad  companies  to  maintain  ditches 
or  drains  to  conduct  to  some  proper  outlet  Avater  accumulating: 
along  the  sides  of  the  roadbi^l  from  the  construction  or  opera- 
tion of  such  road.    The  statute  authorised,  in  case  the  railroad 
neirleeted  to  construct  such  ditch,  its  construction  by  public 
authority,  and  the  assessment  of  the  cost  upon  the  railroad 
company.    It  was  held  that  no  proper  provision  for  notice  was 
made    in    connection    with    such    assessment,    an    objection, 
^"hich,  if  well  founded,  was  sufficient  to  invalidate  the  act. 
The  court  also  held  that  thi*  power  of  assessment  can  be  en- 
forced only  in  the  interest  of  the  public,  and  not  to  redress  a 
private  Avrong.     But  if  an  oblijration  may  be  validly  imposed 
upon  the  owner  of  property  to  make  some  improvement,  the 
making  of  sueh  improvement  upon  his  default  by  public  au- 
thority at  Jiis  expense  is  not  an  exercise  of  the  power  of  taxa- 
tion.    The   (piestion  must,   therefore,   be:   was  the   oblitration 
validly  imposed?    And  it  scmmus  to  be  an  unduly  narrow  view 
of  the  lejrislative  power  to  hold  that  private  nuisances  can  be 
dealt   wnth   only   according   to   the   established   principles   of 
common  law  and  equity,  and  not  by  the  legislative  require- 
ment of  positive  measures  of  r(»lief. 

§  427.  Private  roads.— Whc^-e  the  legislature  authorises  the 
laying  out  of  a  f>rivate  road  for  the*  convenience  of  one  owner 
of  land  over  the  land  of  another,  without  the  consent  of  the 
latter,  who  is  forced  to  yield  an  easement  in  return  for  a 
compensation,  it  may  be  said  that  private  property  is  taken 

^••»  Riileont     v.    Knox.      14S     Mass.  Knickerbockor,  103  Cal.   Ill;    Kara- 

3««;  Hunt  v.  Cogjrin,  66  N.  TT.  140;  s(  k  v.   IVior.  '2'2  Wash.  419,  50  T..  R. 

I^ml    V.    l^ngdon,    91    Me.    221.    39  A.   345;    Horan   v.   Byrnes    (N.   H.), 

Atl.    r)ry2;    Oalla^rhcr    v.    Dodirp,    4<^  54   Atl.   045. 

Conn.   387;    Western   Oranito   Co.   v.  .«»  67  Oh.  279,  65  N.  E.  1020. 
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for  private  use,  and  the  question  arises  whether  this  is  con- 
stitutional. 

The  courts  have  given  different  answers  to  this  question. 
In  Massachusetts  and  California  the  power  has  been  sustained 
on  the  ground  that  the  road  although  called  private  is  sub- 
ject to  public  use.^^*  Pennsylvania,  and  Michigan  hold  that 
clear  practical  necessity  justifies  the  exercise  of  the  power.''' 
In  Alabama,  Illinois,  Missouri,  New  York,  Oregon,  Tennessee, 
and  Wisconsin  the  power  has  been  denied  on  the  ground  that 
express  authority  for  taking  for  public  use  by  implication 
excludes  taking  for  private  use  ;^'^  but  in  most  of  these  and 
some  other  states  (Alabama,  Colorado,  Illinois,  New  Tort 
Michigan,  Mississippi,  Missouri,  New  York,  South  Carolina, 
Washington,  Wyoming)  it*  has  been  sanctioned  by  express 
constitutional  provision. 

The  constitution  of  Illinois  also  provides  for  the  construc- 
tion of  drains,  ditches  and  levees  for  agricultural,  sanitary, 
and  mining  purposes,  across  the  lands  of  others,^  and  a 
similar  clause  was  placed  in  the  New  York  constitution  of 
1894.  It  was  intimated  in  a  decision  of  the  Court  of  Appeals 
of  New  York  (but  all  other  justices  concurred  in  the  de- 
cision only  upon  another  ground),  that  this  constitutional  pro- 

«'»'>  Denham    v.    Bristol,    108    Mass.  but  it  is  also  to  the  prejudice  of  the 

202 ;  Sherman  v.  Buick,  32  Cal.  241 ;  public    need    that    land    should  lie 

Monterey    Co.    v.    Gushing,    83    Cal.  fresh  and  unoccupied." 
r)()7.      A    similar    view    is    taken    of         3«  Poeopson  Road,  16  Pa.  St.  15; 

switch    tracks,   or   spurs,   to   private  Ayres  v.  Richards,  38  Mich.  214,  but 

factories;    ^IcGann    v.    People,    194  method    of    procedure    in    this  caee 

111.  526,  62  N.  E.  941,  also  Chicago  held  unconstitutional,  see  Schehr  ▼. 

&     X.     W.     R.     Co.     V.     Morehouse,  Detroit,  45  Mich.  626. 
112    Wis.    1.      The    duty   of   a    rail-  37  Sadler    v.    Langham,    34    Ala. 

road   company  to   maintain  a  cross-  311;   Nesbit  v.  Trumbo,  39  IlL  110; 

ing  in  order   to  give  access  to  pri-  Dickey    v.    Tennison,    27    Mo.   373; 

vate  property  from  which  the  owner  Taylor  v.  Porter,  4  Hill  140;  With- 

has  been  cut  off  by  the  road  (Mass.  am  v.  Osborn,  4  Or.  318;  Clack  v. 

Rev.    L.   ch.    Ill,    §    144)    has   been  White,    2    Swan    (Tenn.),   540;  O 

Itcld    to   be   a    regulation    of   a   pre-  bom  v.  Hart,  24  Wis.  89. 
viously   existing   right   of  necessity;  "^^  Constitution,  Art.  IV,  §  31.   A 

New    York    and    N.    E.    R.    Co.    v.  j)ro vision     for    private    drains    wa« 

Board  of  R.  R.  Com'ers,  162  Mass.  he\<\    unconstitutional    in    Iowa,  the 

81,    3S    N.    E.    27.      See    Packer    v.  law  prescribing  no  conditiong  or  jn- 

Welstod,     2     Sid.     39,     111,     1658  «licial  inquirj'  for  the  exercise  of  the 

(Gray's   Cases,   III,   467):      ^^t   is  rigUt.     Fleming  v.  Hull,  73  la.  59S. 
not    only    a    private    inconvenience. 
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vision  violated  the  fedc^nil  euiistitutiou,  since  tlie  taking  of 
property  for  private  use  was  taking  without  due  process  of 
law,*®  but  this  certainly  cannot  be  true.  The  contention  that 
property  can  under  no  circumstances  be  condemned  for  pri- 
vate use  rests  chiefly  upon  the  fact  that  the  constitutions  pro- 
vide expressly  only  for  the  taking  for  public  use;  the  expres- 
sion of  one  is  supposed  to  be  the  negation  of  the  other.  Tin* 
objection  on  this  ground  disappears  where  the  constitution 
makes  positive  provision  for  the  taking  for  private  use.  It 
ought  to  be  within  the  power  of  the  legislature  to  provide 
for  the  adequate  enjoyment  of  land,  where  it  can  be  secured 
by  compelling  another  owner  to  make  slight  concessions  which 
can  be  easily  offset  by  the  payment  of  pecuniary  compensa- 
tion. In  the  case  of  the  mill  acts,  such  power  has  been  recog- 
nised without  express  constitutional  provision. 

»»Be  Tuthill.   163  N.   Y.   133,  57  N.  E.  303. 


CHAPTER    XX. 
COMPULSORY  BENEFITS. 

§  428.  Protection  and  bounties.— The  encouragement  of 
trade  and  industry  is  everywhere  regrarded  as  a  legitimate 
function  of  jrovernnient.  Most  modern  states  protect  their 
citizens  to  a  jrreater  or  less  degree  from  foreign  competition, 
and  while  this  function  is  not  within  the  province  of  the  com- 
monwealth governments  of  the  United  States,  it  is  exercised 
very  fre<»ly  by  the  national  government,  and  the  constitu- 
tionality of  the  tariff  laws  established  for  that  purpose  w 
generally  acquiesced  in.  Protection  against  domestic  com- 
petition has  a  very  different  aspect,  for  it  can  aid  one  class 
only  at  the  expense  of  another,  and  the  national  wealth  is 
diminished  instead  of  being  increased  by  interfering  with  the 
iiatui*al  play  of  economic  forces.  p]ven  the  exemption  of  some 
industry  from  taxation  is  justly  regarded  as  an  objectionabh' 
form  of  governmental  protection,  since  it  increases  the  bnr- 
<l(*ns  of  oilier  tax  ])ayers,  and  is  therefore  forbidden  bj'  many 
s1at(»  constitutions.^  The  same  objection  applies  still  more 
forcibly  ajrainst  a  system  of  bounties.  Bounties  to  sugar  pro- 
(lucci-s  were  provided  for  by  the  tariff  act  of  1890,-  but  re- 
j)eale(l  l)y  the  act  of  l894.->  The  Supn^me  Court  of  the  United 
States  has  not  |)ass(Ml  directly  upon  the  validity  of  this  legris- 
latioii,^  but  a  similar  bounty  law  of  Michigan  has  been  de- 
clared  unconstitutional."'* 

S  429.  Scope  of  police  power.— While  the  government  may 
in  other  ways  aid  and  encourage  industry,  especially 
through  information  and  education,"  very  little,  if  anything, 
can  be  accomplished  by  measun^s  of  compulsion  in  the  way  of 
stiinulating  the  production  of  wealth,  and  legislation  of  this 
character  has  f)ractically  been  abandoned,  in  so  far  as  the 
control  of  purely  individual  activity  is  concerned.     The  pos- 

>  Stimson  Am.  Statute  Law,  §  332.  r-  Michijfan  Sufjar  Co.  v.  Dix,  124 

-  S(M'.  'J35-236.  Mich.  674,  56  U  R.  A.  ,329. 

•So<-.  L\  Xo.  1S6.  <'IIan8fom    v.    Lowell.    165    Ma» 

«  Tiiited  States  v.  Realty  Co.,  163  419,  43  N.  E.  196. 
U.  S.  427,  1896. 
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sible  range  of  such  legislation  would  cover  on  the  one  hand 
measures  designed  to  check  individual  improvidence,  on  the 
other,  measures  the  object  of  which  would  be  to  direct  in- 
dividual economic  activity  into  such  channels  as  are  believed 
to  confer  the  greatest  benefit  upon  the  community  as  a  whole. 
In  both  cases  we  may  speak  of  compulsory  benefits;  we  may 
designate  the  two  classes  respectively  as  compulsory  measures 
against  improvidence,  and  compulsory  industry  and  improve- 
ment. 

COMPUI^ORY  MEASURES  AGAINST   IMPROVIDKiXCi:.      §§4:;()-437. 

§430.  Smnptuary  laws.— In  former  times  tlie  state  at- 
tempted to  check  improvidenee  and  extravajjfaiUM*  throujrh  so- 
called  sumptuary  laws,  of  which  we  find  a  considerable  num- 
ber in  the  English  statute  books.  They  prescribe  thci  apparel 
and  diet  proper  for  the  difterent  classes  of  the  people,  and 
were  doubtless  also  intended  to  nmintain  elass  distinctions, 
which  to  the  mediaeval  mind  appeared  as  part  of  the  ord(M- 
of  nature.  Statute  13  Ric.  II  c.  13  forbids  men  of  low 
degree  or  station  in  life  to  keep  doj^s  to  hunt,  and  33  II. 
VIII  c.  5  i)reseribes  how  many  trottinjr  hors(»s  (»aeh  man  may 
keep  for  his  dejrree;  14  and  15  II.  VHl  e.  7  allows  men  ol* 
."tlOO  annual  incom<»  to  use  eross-bows.  Laborers  were  forbid- 
den to  indulge  in  such  gaiiK^s  as  tennis,  ])owlinii:,  ball  and  dice. 
Sir  Edward  Coke^  informs  us  that  the  common  law  prave  no 
way  to  matters  of  pleasure  (wherein  most  men  do  exceed),  for 
that  they  brought  no  profit  to  the  commonwealth. 

The  Revised  Laws  of  Massachusetts  of  1649  likewise  con- 
tained provisions  on  apparel. 

It  is  needless  to  say  that  there  is  no  such  legislation  at  pres- 
ent. All  sumptuary  lejrislation  of  the  old  type  is  ])lainly  con- 
trary to  the  principle  of  equality.  Apart  from  this  objection, 
statutes  of  this  kind  are  notoriously  futile,  and  an  attempt 
to  enforce  them  would  involve  inquisitorial  methods  and  a 
control  of  private  conduct  intolerable  to  a  free  people.  There- 
fore the  old  sumptuary  laws  have  everywhere  been  abrogated 
or  have  fallen  into  disuse.**     They  are  also  repugnant  to  the 

7  2  Inst.  199.  ill  Gorniaiiy  oven  now  restraints  are 

8  The  last  sumptuary  law  in  placed  upon  weddings  in  which 
Great  Britain  is  said  to  have  been  every  on(»  who  contributes  some  j^ift 
that  for  Scotland  of  1H*J1  ;   in  Prus-  has  ac<'ess. 

sia  funerals  were  rejrulated  in  1777; 
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spirit  of  a  free  government,  and  it  may  be  eontended  that  th«* 
right  to  the  pursuit  of  happiness  which  our  constitutions  guar- 
antee means  the  right  of  each  person  to  obtain  what  is  bene- 
ficial to  him  in  his  own  manner,  and  to  take  risks  affecting  him 
alone  according  to  his  choice.  Upon  such  a  view  the  conclu- 
sion may  be  reached  that  all  legislation  to  check  improvidence 
or  extravagance  is  unconstitutional.  Still,  it  can  be  shown 
that  this  conclusion  goes  too  far,  and  that  the  limit  of  the 
police  power  should  be  found,  not  in  the  object  to  be  at- 
tained, but  in  the  measures  of  control  attempted. 

The  opposition  to  extravagance  and  improvidence  is  cer- 
tainly not  foreign  to  our  governmental  policy.  While  our 
law  leaves  the  private  conduct  of  the  individual  free,  it  for- 
bids public  practices  which  are  calculated  to  tempt  him. 
Legislation  against  gambling  is  generally  placed  under  the 
head  of  public  morals,  but  the  immorality  of  gambling  lies 
in  its  improvidence  and  the  tendency  it  has  to  destroy  in- 
dustry and  thrift.  So  we  find  in  the  Revised  Statutes  of  New 
York  of  1828,"  a  prohibition  of  all  idle  shows  and  exhibition.s: 
**No  person  shall  exhibit  or  perform  for  gain  or  profit  any 
puppet  show,  any  wire  or  rope  dance,  or  any  other  idle  shows. 
acts  or  feats  which  common  showmen,  mountebanks  or  jufr- 
glers  usually  practice  or  perform. ^^  A  law  prohibiting  at- 
tendance at  such  shows  would  be  only  a  step  further  in  the 
same  policy,  and  would  be  a  sumptuary  law.  It  would  be  as 
valid  as  the  law  forbidding  the  show,  and  would  only  be  more 
difficult  to  enforce. 

§  431.  Spendthrifts.— Moreover,  individual  extravagance  is 
held  to  justify  restraint  where  there  is  danger  that  it  may 
result  in  making  the  person  a  burden  to  others  or  to  the  piih- 
lie.  So  in  some  states,  in  conformity  to  the  practice  of  th«' 
civil  law,  habitual  sf)endthrifts  may  be  de])riveil  of  the  care 
and  managenuMit  of  their  estates,  but  only  where  the  spend- 
thrift wastes  or  lessens  his  estate  so  ''as  to  expose  himself 
or  his  family  to  want  or  suffering,  or  any  county,  town  or 
incorporated  city  or  village  to  any  charge  or  expense  for  the 
support  of  himself  or  his  family.''***  The  spendthrift  appears 
to  be  treated  as  a  person  not  in  full  possession  of  his  mental 
powers.      Ft    is    true    that   the   eonmion    law   did    not    restrain 

•'1   Ke\.  Stat.  |..  (ie*),  §   1.  "•  Illinois     Revised     Statutes,    eh. 

N6,  See.   1. 
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ce  in  this  manner,  and   Blackstone    regards    the 

questionable:*^     **It  was  doubtless  an  excellent 

benefiting  the  individual  and  of  preserving  estat(»s 

but  it  hardly  seems  calculated  for  the  genius  oLa 

who  claim  and  exercise  the  liberty  of  using  their 

rty  as  they  please.     *Sic  utere  iuo  ut  alienum  non 

le  only  restriction  our  laws  have  given  with  regard 

cal  prudence,  and    the    frequent    circulation    and 

lands,  and  other  property,  which  cannot  be  effected 

;ravagance  somewhere,  are  perhaps  not  a  little  con- 

^ards  keeping   oar   mixed   constitution   in   its   due 

vigor."    If  this  was  the  policy  of  the  common  law, 

)f  Parliament  did  not  always  accord  with  it  J  ^ 

'ompulsory  insurance.— The  most  important  form  of 

bal   provision  against  improvidence  is  compulsory 

In  Germany  the  law  requires  insurance  against 

the  case  of  WHg<^  earners,  against  accident,  disease. 

nd  old  age;  compulsory  fire  insurance  is  matter  of 

nd  of  older  <hit<';^'^  workmen's  insurance  rests  upon 

atutes  passed  in  tli<^  years  from  1884  to  1891. 

le  workmen's  iiisunniec  laws  the  right  to  relief  is 

d  to  persons  who  have  no  other  means  of  support, 

maintenance  would  otherwise  fall  on  the  public; 

cannot  therefore  l)e  said  to  be  simply  a  form  of 

but  is  designed  to  advance  the  economic  and  social 

f  a  large  class  of  the  population  by  compelling  its 

)  make  certain  savings. 

r,   contributions   are   made   by   the   state   and   ar^ 

the   iudividual.     A   statutory   prohi- 

■e   circiiinHtaiicos    under  bition  may  then  be  welcomed  as  an 

iiary    laws    might    even  excuse   for   non-oompliance.      If   the 

valua])le   purpose.      In  slate  does  not  interfere  it  is  prob- 

i  dei-rees  a  ruinous  v\-  ably  because  it  feels  its  impotence; 

n     the    celebration     of  but  legislation  for  such  a  purpose  is 

J  funerals,  which  is  a  within    the    legitimate    functions   of 

on  the  poorer  classes,  government,  if  it  can  be  carried  into 

ley      are    incapable    of  effect. 

It    is    a    well    known  i'*  The    justijScation    of    the    com- 

:'ustom   may   be   univcr-  j»ulsioii    was    found    in    the    interest 

ied   as    michicvous,    and  nliicli  the  state  had  in  the  coiitiinied 

rong   for  voluntary    re-  ('rsynH-iit    of   tlic    land    lax.    ('Hos<dicr 

n»  people  are  ignorant.  Xationalockonomic.    Sec.    237   c). 
"  beyond  the   power  of 
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levied  on  employers  even  in  cases  in  whicli  the  latter  can  in 
no  wise  be  held  responsible  for  the  condition  provided  against, 
as  e.  p:.  old  a^e.    To  this  extent  there  is  not  so  much  insurance 
(for  the  contributing  employer  cannot  in  any  event  be  a  bene- 
ficiary)  as  taxation. 

§  433.  Its  constitutional  aspect.— What  would  be  the  coeb.- 
stitutional  aspect  of  compulsory  insurance  or  indemnity  fun(l.s 
in  this  country  ? 

The  levying  of  an  assessment  upon  employers  to  insure  e«m- 
[)l()yoes  ji gainst  sickness  or  old  age  being  in   reality  a  forxwi 
of  taxation,  would  have  to  be  judged  by  the  constitutions* I 
provisions  of  each  state  regarding  taxation.     In  most  stal*-*** 
it  would  probably  violate  the  rules  regarding  uniformity   ^^^ 
taxation.    There  would  probably  be  also  a  strong  feeling  th«^ 
the  purpose  is  not  a  public  one;  but  conceding  that  the  pw^- 
])()se  is  novel,  it  is  impossible  to  assert  that  public  sentimoi^t 
will  never  come  to  regard  the  securing  of  a  reasonable  cc>e«- 
l)et(»nce  to  the  economically  weak  and  dependent  classes  as    * 
proper  function  of  the  state.     It  would  be  a  form  of  paterri^^ 
government,  but  if  all  functions  which  may  properly  be  desig- 
nated  Hs  ])aternal  were  necessarily  unccmstitutional,  a  la  i^i?^ 
amount  of  well   established   legislation  could  not  stand. 

Should  the  law  undertake  to  create  an  indemnity  fund  fr*<>^" 
compulsory  contributions  of  all  those  whose  business  or  pr'^^^P' 
erty  occasions  the  loss  to  be  provided  against,  there  would  ^^** 
something  analogous  to  an  employers'  liability  insurance.  ^BT^^^ 
objection  to  such  a  system  would  be  that  an  individual  wo  "W-^*^^" 
be  forced  to  share  in  making  good  a  loss  with  which  ir  "^  ^ 
particular  case  he  had  no  coiinection.  and  although  he  took  ^^^^^ 
utmost  precaution  to  avoid  such  loss  so  far  as  the  mana-  ^^' 
ment  of  his  own  property  was  concerned.  But  the  object  ^^^ 
is  not  conclusive.  The  controlling  consideration  is  the  ex  ^ 
(Mice  of  a  risk  or  danger,  which  the  ])olice  power  may  st--^^^ 
to   minimise:   and   it   is  reasonal)l«»   that   those  who   create  ^ 

maintain  the  risk  or  danger  for  th(Mr  own  benefit  should  c*^  '^^^^ 
sent  to  th(»  most  effectual  means  of  obviating  its  harmful  C(^  ^^^^ 
se(pienc(»s;  and  collective*  responsibility  is  a  wise  and  cc^^  ^^^ 
servative  method  of  meeting  the  risk,  and  its  imposition  shor  .^'"'^ 
be  allowed  as  a  valid  condition  of  the  right  of  keeping  '"^^  ^^ 
dangerous  instrument. 

§434.    American    legislation    providing    insurance.— Up*- -^'^ 


i 
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these  principles  indemnity  is  provided  under  the  laws  of  sev- 
eral states'^  for  the  loss  of  sheep  killed  by  dogs.  A  tax  is 
levied  for  th(»  keepinjr  of  every  dog:  upon  its  owner,  and  the 
amount  thus  collected  is  constituted  a  fund  for  the  payment 
of  damages  resultin^r  from  such  loss.^''^  If  the  purpose  for 
which  the  tax  is  collected  were  necessarily  unconstitutional, 
it  could  not  be  excused  on  the  pfround  that  the  keeping  of 
dogs  is  under  the  absolute  control  of  the  legislature,  and  that 
the  right  may  be  conditioned  upon  tlie  payment  of  a  license*, 
— an  argument  deemed  sufficient  in  Wisconsin.^ *^  In  ^lichigan 
and  Ohio  the  legislation  has  be<»n  upheld  as  an  exercise  of  the 
police  power  as  distinguished  from  the  taxing  power.  Th(» 
protection  of  an  important  industry  (the  raising  of  sheep  and 
production  of  wool)  is  held  to  be  a  legitimate  object  of  legis- 
lative action,  and  th(»  legislature  judges  what  means  are  best 
calculated  to  accomplish  th(»  object.^"  The  creation  of  a  col- 
lective liability  fund  is  thus  by  implication  sanctioned. 

Where  the  law  levies  contributions  from  one  class  to  make 
lip  an  indemnity  fund  in  favor  of  another,  without  any  connec- 
tion between  the  business  of  those  assess(»d  and  the  loss  to  be 
])rovided  against,  the  compulsion  is  without  justification.  If 
the  assessment  might  in  itself  be  justified  upon  j)rinci[)les  of 
taxation  or  of  the  police  power,  yri  the  purpose  to  which  it  is 
applied  nmst  render  its  validity  doubtful.  So  where  half 
pilotage  is  collected  from  ships  refusing  the  services  of  a 
pilot,  and  the  amount  goes  to  a  fund  for  the  relief  of  distressed 
or  decayed  pilots,  their  widows  and  children.^® 

Cases  of  insurance  pn^per,  in  which  a  risk  of  loss  is  met 
by  distributing  the  loss  among  all  those  similarly  exposed 
to  the  risk,  may  be  finuid  in  the  legislation  regarding  dam- 
age done  by  dogs  to  sheep,  in  so  far  as  the  owners  of  dogs 
are  also  owners  of  sh<»ep,  and  in  the  law  under  which  the 
government  of  the*  Tnited  States  formerly  collected  from 
every  sailor  a  inonthly  tax  of  40  cents  for  the  support  of  the 

1*  New   York   1   Rov.  Stat.  p.   703,  The  town  is  supposed  to  pay  out  of 

Illinois   Art    of    1S79,    Oliio    Laws    §  the     fund     collected     from     dog     li- 

li861,   4215;    also   laws   of    Miclii^an  <  ensos. 
and  Indiana.  i'»  Tenney  v.  Lenz,  16  Wis.  566. 

liln     Connecticut     the     damajrcs  >"  Van    Horn    v.    People.   4<)    Mich, 

can     V>e    collected     from     the     town,  ls:i;   Hoist  v.  Roe,  'M)  Oh.  St.  IVU). 
which    has    its    rc<M>urs«'   aj^ainst    tlie  if^Cooley    v.    Hoard    of    Wardens, 

owner  of  the  iln^r.     Town  ..f  Wilton  TJ   Flow.  200.  p.  313. 
V.   Town   of  AVeston,   4S   Conn.   325. 
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Marine  Hospital/^  which  tax  was  abolished  l)y  act  of  June 
26,  1884.2<^  The  plan  was  constitutionally  objectionable  in 
that  it  did  not  give  to  all  contributing  sailors  a  delBnite  legal 
right  to  relief. 

§  435.    Insurance  in  connection  with  registration  of  titles.— 

Compulsory  insurance  is  also  found  in  connection  with  the 
registration  of  land  titles.  The  law  of  Ohio,  following  the 
precedent  of  the  Australian  Torrens  Act,  directed  the  collec- 
tion, upon  registration  of  every  title,  of  a  fee,  to  go  towards 
the  making  up  of  an  insurance  fund  out  of  which  to  indemnify 
persons  who  should  be  deprived  of  their  titles  through  the 
operation  of  the  provisions  making  registration  conclusive 
upon  the  (juestion  of  title.  This  provision  was  held  uncon- 
stitutional. The  Supreme  Court  said:  ** These  lands  by  the 
terms  of  the  act  are  subjected  to  a  charge  or  contribution 
payable  through  the  recorder  to  the  treasurer  of  the  county. 
That  is,  to  the  extent  of  such  assessments  this  property  is  to 
be  taken  by  public  authority  and  without  the  consent  of  the 
owner.  For  wiiat  public  purpose  /  Primarily  the  purpose  is 
to  indemnify  private  pcTsous  whose  lands  have  been  wrong- 
fully taken  from  them  under  the  i)rovisions  of  the  act.  If 
the  act  were  otherwise  constitutional,  the  ultimate  benefit 
would  accrue  to  those  who  as  the  result  of  registration  (which 
•rives  conclusive  cfVeet  to  mistake,  fraud  or  forgery)  have 
cUMpiircd  huids  which  belong  to  others.  That  this  is  in  no 
sense  a  public  purj)()sc,  seems  clear.  Considering  the  purpose 
for  which  governmc^nt  is  instituted,  and  the  high  conception  of 
individual  ri«rht  which  ])revailed  at  the  time  of  the  adoption 
of  the  constitution,  it  would  be  strange  if  authority  had  been 
conferred  upon  the  state  to  carry  on  the  business  of  an  in- 
sur*<'r  of  private  titl(»s."2i 

It  is  true  that  compulsory  nisurance  is  not  an  individualistic 
institution,  but  the  whole  development  of  the  ]>olice  power 
has  been  a  modification  of  the  extreme  liberty  of  the  individual 
which  was  characteristic  of  the  state  government  of  fifty  or 

i»  Revised  Statutes,  4585,  4803.  and  suit   of  a  greiit  number  of  the 

-'"  I    Supp).   443.      A    very   similar  principal    mariners    and    seamen    of 

Micasurc  was   intr<»du*i'<l   in    FiUjijlantl  tlie   Kinjfiioni. " 

by  Koya)   I'rnclaniatiun   in    1(53S;   s<«(»  -'State    v.    duilhert,    .')(>    Oli.    St. 

Kym«M-'s    Foldera.    vol.    I'O,    p.    i!7S,  575,  47  X.  E.  551,  38  L.  R.  A.  519. 

'*ac<-ordinj;    t(»    the    voluntary    offer 


36  PENSION    FUNDS.  403 

enty-five  years  ago.  The  purpose  of  the  Ohio  law  was  no 
}  public  than  that  of  the  law  indemnifying  owners  of  sheep ; 
the  contrary,  it  was  a  great  deal  more  public  since  the  risk 
loss  sprang  from  the  exorcise  of  a  public  function.  If  it  is 
apetent  for  the  state  to  ulake  titles  conclusive,  the  indemnifi- 
ion  for  losses  the  risk  of  which  inevitably  results  from 
!  system,  becomes  part  of  the  requirements  for  the  suc- 
sful  operation  of  that  system,  and  ceases  to  be  a  purely 
vate  benefit.  The  system  being  responsible  for  the  loss, 
y  should  it  not  be  constitutional  to  distribute  the  loss  among 
!  beneficiaries  of  the  system?  The  provision  for  the  in- 
nnity  fund  is  found  in  similar  laws  of  other  states^^  and 
I  not  been  judicially  questioned. 

i436.  Teachers'  pension  fund.— The  Supreme  Court  of 
io  has  adhered  to  its  condemnation  of  compulsory  insurance 
the  case  concerning  the  legality  of  a  teachers*  pension  fund, 
de  up  of  deductions  from  salaries.*-*"  It  was  held  that  the 
leme  did  not  merely  involve*  a  reduction  of  future  salaries 
►  that  the  tax  pay<»rs  would  he  the  n^al  contributors  to  th(* 
id),  but  a  deduction  from  salaries  already  (earned,  or  con- 
cted  for,  and  hence  was  the  tnking  of  private  [)roperty  from 
i  citizen  for  the*  benefit  of  another.     **A  teacher's  salary  is 

property,  lie  has  a  right  under  the  constitution,  to  use* 
it  salary  for  his  own  ])enefit  or  for  the  benefit  of  others, 
he  may  see  fit.     If  he  thinks  it  best  to  provide  for  old  age, 

may  do  so;  but,  if  he  prc^fers  to  spend  his  money  as 
earns  it,  it  is  his  right,  under  the  constitution,  to  do  that.'' 
e  act  was  also  held  to  be  void  because  not  operating  uni- 
mly  throughout  the  state.  The  objections  held  fatal  to 
i  law  would  have  had  no  force,  if  it  had  been  general,  and 
i  directed  the  p(Mision  fund  to  be  made  up  of  deductions 
m  salaries,  the  right  to  which  had  not  become  vested. 

;  437.  Compulsory  insurance  of  workmen.— In  the  com- 
Isory  insurance  of  workmen  the  public  interest  is  more 
QOte  than  in  the  insurance  of  land  titles  in  connection  with 
ystem  of  registration.     In  a  large  sense,  the  community  is 

-Illinois  Act,  Sec.  i>9,  100;  Mass.  invalid  deloj^ation  of  power  to  tlio 

.   Ljiws,  <-li.    rjs,   S«'r.   i):\   i(.    IOl'.  Ilnanl    of    Kdinatioii,    Stat<'    «\    •<  '. 

'  Flibbard    v.    State,    ()">    Oli.    St.  .Foimison    v.   Rogers,   J<7   Minn.    li»n, 

.  «i  N.   K.  KM),  .",s  L.  \l.  A.  (Ml.  ub  \u  H,  A.  663. 
in   Minnesota   on   the  ground   of 
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certainly  interested  in  averting  sudden  and  unexpected  losses 
as  well  as  the  destitution  following  from  sickness  and  disease, 
and  the  distribution  of  these  losses  over  large  numbers  thronph 
insurance  is  a  legitimate  end  of  governmental  policy.  Then* 
is  no  warrant  for  denying  the  state  the  power  to  adopt  com- 
pulsory mea.sures  for  the  purpose;  whether  such  measures 
should  be  adopted  where  public  sentiment  is  averse  to  such 
policy,  and  the  same  obj(»ets  are  adequately  attained  by  volun- 
tary co-operation,  is  a  (juestion  of  policy  and  not  of  law.  It 
may,  however,  be  safely  asserted  that  comi)ulsory  insurance 
n^fjuires  that  either  the  state  itself  becomes  the  insurer,  »r 
that  it  exercise  an  efficient  control  over  private  or  semi-public 
associations  which  the  individual  is  compelled  to  join;  for 
this  alone  eliminates  from  the  problem  the  difficulty  that  the 
.state  would  force  the  individual  to  enter  into  contract  rela- 
tions with  other  private  parties  without  substantially  guaran- 
teeing i)erf()rmance  to  the  individual  who  is  required  to  part 
with  his  money. 

COMPULSORY  INDUSTRY  AND   IMPROVEMENT.     §§438-439. 

S  438.    Former  English  and   colonial  legislation.— English 

legislation  of  the  sixteenth  century  furnishes  a  numl)<*r  of 
illustrati<ms  of  governmental  efforts  to  control  individual  eco- 
nomic activity  with  a  view  to  directing  it  into  channels  be- 
lieved to  be  most  productive  and  most  beneficial  to  the  com- 
monwealth. The  conversion  of  tillage  land  into  pastun* 
especially  seemed  to  tlie  legislature  detrimental  to  th<»  national 
interests,  and  a  number  of  statutes  were  i)assed  to  forbid  such 
conversion  and  to  check  the  decaying  of  hous(?s  of  hus- 
bandry.^ A  similar  policy  appears  in  acts  forbidding  any  man 
to  keep  more  than  two  thousand  sheep,-  or  recjuiring  the  kee|v- 
ing  of  ono  cow  for  (*very  sixty  sheep.'*  In  order  to  maintain 
and  improve  the  breed  of  horses,  the  owner  of  every  park 
was  to  keep  two  mares,-*  and  horses  below  a  certain  size  wete 
not  to  be  allowed  to  pasture  on  any  commons.^  To  encouraP*' 
iKanj)  growing,  it  was  recpiired  that  one  rood  out  of  every  si^^>' 
acres  of  tillage  should  be  set  apart  for  that  purpose ;®  to  prot*?^^ 

1  ()  H.   VIII,  c.  f);   L>7  II.  VIIl,  <!.  •■i»  and  3  V.  &  M.  c.  3. 

•JL';   .")  nui\  i\   K<1.   VI,  c.  5 ;  li  and  3  «  L'7  11.   VIIl,  v.  (5. 

P.  &  M.  1';  IM)  Kliz.  c.  5.  ••  32  H.  AHII,  c.  13, 

-•♦J5  11.   VIII,  f.   13.  "L»4  H.   VIII,  c.  4. 
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the  interest  of  the  colonies,  the  growing  of  tobacco  in  England 
was  forbidden."  In  order  to  prevent  the  diversion  of  peoph* 
from  agriculture  to  manufactures,  it  was  made  unlawful  to  ap- 
prentice children  of  persons  having  less  than  20  sh.  annual 
rent  to  a  trade  ;**  to  encourage  English  manufactures,  the  peo- 
ple were  required  to  wear  English  made  caps.^  Statutes  re- 
straining importation  and  certain  exports  to  protect  domestic 
industries,  are  mentioned  in  Blackstone  IV  154,  160.  A  colonial 
act  of  Massachusetts  which  is  found  in  the  Revised  Laws  of 
1649  requiring  every  family  to  spin  an  amount  to  be  assessed 
from  year  to  year,  belongs  to  the  same  category. 

§  439.  Constitutional  aspect  of  such  legislation.— Restrictive 
or  compulsory  legislation  of  this  character  is  not  at  present  to 
be  found  on  our  statute  books.  It  has,  moreover,  been  aban- 
doned by  nearly  all  civilised  states.  One  of  the  last  con- 
spicuous applications  of  the  policy  was  found  in  the  com- 
pulsory culture  system  pursucnl  by  the  Netherlands  in  th(Mr 
East  Indian  colonies;  but  the  policy  has  been  given  up  as  un- 
just and  oppressive.  It  should  be  UKMitioned  that  Germany 
still  attempts  to  iiiaintnin  the  (juality  of  the  breed  of  animals 
by  regulating  the*  standard  oT  males  to  be  admitted  to  the  serv- 
ice of  females,^**— legislation  similar  in  principle  to  the  English 
statutes  before  mentioned. 

It  cannot  be  denied  that  the  state  has  a  very  great  interest 
in  the  improvpuKMit  of  [)rivate  land,  in  the  breeds  of  live  stock, 
and  in  the  distribution  and  quality  of  industries  and  manu- 
factures. The  non-exercis(»  of  the  police  power  on  behalf  of 
that  interest  must  therefore  be  due  to  countervailing  consid- 
erations. The  consensus  of  opinion  is  that  on  the  one  hand 
the  self-interest  of  individuals  may  be  relied  upon  to 'seek  the 
most  productive  chaiuiels  of  private  enterprise,  and  that  in- 
evitable mistakes  would  not  be  diminished  but  multiplied  by 
governmental  interference;  and  that  on  the  other  hand  com- 
pulsion would  not  only  be  burdensome,  but  so  difficult  of  en- 
forcement as  to  result  almost  riM'tainly  in  gross  inequality  of 
operation.  The  latt(*r  consideration  is  probably  of  controlling 
effect.  The  exercise  of  individual  discretion  may  be  mani- 
festly contrary  to  the  public  interest:  thus  where  large  tracts 

Verwaltungerecht,    Sec. 


7  12  Car.  II,  c.  34. 

If' Meyer, 

«7  H.  IV,  c.  17. 

112. 

0  13  Eliz.  c.  19. 
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of  land  are  kept  waste  and  unimproved  either  for  sport  or  ^^» 
speculation ;  and  the  taxing  power  may  in  the  absence  of  cc^^' 
stitutional  restrictions  be  exercised  with  a  view  to  makiv^^ 
this  form  of  holding  of  property  burdensome  to  the  owner ;^^ 
but  to  compel  him  to  improve  would  throw  upon  the  state  tSie 
function  of  determining  the  kind  of  improvements  to  be  made, 
or  would  result  in  undesirable  improvements.    There  has  been 
little  occasion  for  judicial  discussion  of  the  constitutional  as- 
I)eets  of  such  legislation ;  but  at  least  one  court  has  expressed 
itself  strongly  to  the  effect  that  land  cannot  be  forfeited  for 
failure  to  make  improvements.     *'l  am  imwilling  to  concede 
that  the  legislature  can,  under  pretext  of  promoting  the  in- 
terest of  the  state,  control  and  direct  the  citizen  in  the  use 
he  shall  make  of  his  private  property.     I  subscribe   to  the 
maxim,  ^stc  utere  tuo  ut  alienum  non  UicdaSf'  and  I  admit  the 
power  to   punish   for  an   injury   done   to   individuals   or   thi* 
public.     But  I  deny  that  the  legislature  can  constitutionally 
prescribe,  under  color  of  preventing  public  or  private  mischief, 
the  (juantity  of  labor  the  citizen  shall  perform  on  his  farm, 
the  kind  of  improvements  he  shall  make  and  the  time  within 
which  they  must  be  constructed.    The  toleration  of  such  power 
on  the  part  of  the  government  would  be  conceding  to  it  the 
right  of  controlling  every  man,  and  directing  the  road  he  shall 
travel   in   th(*   *  pursuit  of  happiness.'     Thus  the  freedom   of 
the  eitiz(»n  would  be  lost  in  the  despotic  will  of  the  government. 
a7i(l  under  the  soinblanee  of  liberty  we  should   have   the   es- 
sence of  tyranny. ""^2 

It  is  true  that  a  oor{)oration  may  have   the  duty   imposed 

11  In  Rome  imperial  constitiitioiis  have  been  shown  that  the  water 
j>r(>vi(le<l  that  any  one  bringinjj  de-  weakened  the  roadbed  and  thus  en- 
serted  lands  under  cultivation  dangered  tlie  safety  of  the  travel- 
should  obtain  title,  unless  the  own-  ling  public. — After  the  great  fire  in 
or  re<dainied  them  v.ithin  two  years;  London  owners  of  houses  burned  or 
(Codox  XI,  ns,  8).  pulled    down    wero    required    to    re- 

>-(iaines   v.   Buford,   'M    Ky.   481,  build  witliin  three  years;  in  case  of 

is:33. — That     a     railroa<l     company  nej^^leet   to   do   so   the   value   of   the 

cannot  be  compelled  to  provide  out-  j^roun<l  was  to  be  assessed,  and  the 

lets  for  water  accumulating  by  the  mayor     was     directed     to     sell     the 

side  of  its  right  of  way,  if  no  pub-  ground   at  the  estimated   value,  the 

lie  nuisance   is   thereby   create<l,   sec  j>roceeds   to   be   paid    to   the   owner. 

Chicago   &   E.    R.   R.    Vo.    v.    Keitb.  Stat.     19     Car.     II,     e.     3,     §     15 

()7    Ohio    L^79,    65    \.    E.    1020.      It  (1067). 
jnight  h'-'\v  l:ccn  different  if  it  could 
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upon  it  by  statute*  (if  it  is  not  implied  from  the  objeet  of  its 
charter'-^),  to  exercise  its  corporate  powers  for  the  purpose 
for  which  it  was  created,'**  but  a  corporate  franchise  is  not 
a  common  right,  and  must  be  taken  subject  to  such  conditions 
as  the  legislature  may  choose  to  annex  to  it.  To  impose  an 
analogous  duty  upon  the  individual  owner  of  property,  would 
])e  to  treat  such  property  as  affected  with  a  public  interest. 
It  is  not  impossible  that  with  regard  to  some  forms  of  property 
and  especially  with  regard  to  land,  the  courts  may  come  to 
recognise  such  an  exercise  of  the  police  power,  if  practical 
methods  can  be  devised  of  enforcing  such  a  duty ;  but  no  such 
power  is  at  present  claimed  by  any  state.' •'^ 

COMPULSORY    JOINT    IMPROVEMENTS.     §§440444. 

§  440.    Difference  from  cases  before  considered.— While  in 

general  a  person  will  not  be  compelled  to  improve  his  land  in 
a  particular  manner,  the  principle  suffers  some  modification 
where  the  improvement  (without  being  strictly  or  directly 
public,  though  perhaps  remotely  and  indirectly  so)  is  com- 
mon to  several  adjoining  estates.  In  one  aspect  the  com- 
pulsion is  exercised  in  favor  of  other  [)ersons,  and  thus  re- 
sembles the  legislation  allowing  the  construction  of  private 
ways,  drains,  and  ditches  across  the  lands  of  others,  which  in 
some  states  is  expressly  authorised  by  constitutional  provi- 
sion.^® But  in  the  cases  to  be  now  considered  the  owner 
whose  land  is  affected  by  the  exercise  of  the  power  shares  in 
the  benefit  of  the  improvement  to  which  he  is  made  to  con- 
tribute, and  because  he  does  so  share  he  may  be  compelled 
to  bear  a  part  of  the  cost  of  the  joint  enterprise. 

§  441.  Drainage  and  irrigation.— The  drainage  and  irriga- 
tion laws  of  the  several  states  provide  that  where  a  number 
of  pieces  of  land  are  so  situated  that  either  the  improvem(»nt 
can  be  undertaken  only  jointly,  or  that  the  joint  improvement 
will  be  more  effective  or  more  economical  than  individual 
works,  a  stated  number  or  proportion,  usually  a  majority  iu 
interest  or  area,  of  owners  may  petition  the  proper  authorities 
for  the  creation  of  a  drainage  or  irrigation  district,  which  may 

»3  Morawetz  Private  C'orporations,  ^^  The  same  would  be  true  of  pat- 
id  Ed.,  8ec.  1018,   101  J),   1025.  ent  rights;   see  infra,  Monopolies,  § 

»<8tiniaon    Amer.    Stat.    Law    11,  66.1. 
8341.  '''Soe  Sec.  4?7,  supra. 
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include  the  lauds  of  uou-couseutinjj:  owners.  After  notice  au»  ^^^'^ 
hearing  which  is  constitutiou'ally  indispensable,''  if  a  prope-^  — *'' 
case  is  made  out,  the  district  is  made  a  quasi-public  corpora^iE^" 
tion,  commissioners  are  elected  or  appointed  for  the  manage— 5^" 
ment  of  the  work,  and  the  expense  is  assessed  upon  the  own-r-  — 
ers  according  to  the  benefit  received  by  each. 

Laws  of  this  character  exist  in  many  states  without  expres^s^ 
constitutional  provision;  in  other  states,  e.  g.  Illinois,'^  they^ 
are   expressly   authorised   by   the   constitution.     It   has    beeo 
shown  that  in  New  Jersey  they  go  back  to  the  year  1783.**    As 
a  rule  the  statutes  refer  to  a  public  interest  subserved  by  the 
improvement  in   addition   to   that   of  the   owners  concerned. 
The  legislation  of  New  Jersey— which  recognised  the  require- 
ment of  the  public  interest— was  siLstained    by    the    United 
States  Supreme  Court  against  the  contention  that  it  violated 
the   Fourteenth    Amendment.^'*      The    legislation     of     Massa- 
chusetts has  been  sustained   although  it  speaks  only  of  the 
general  advantage  of  the  proprietors.^* 

iS  442.  Constitutional  justification.— In  a  number  of  states 
it  has  been  held,  that  the  mere  economic  advantage  of  the 
owners  concerned  will  not  justify  the  exercise  of  the  power, 
])ut  that  some  distinct  jmblic  benefit  must  be  shown.  Hence 
such  acts  have  been  sustaininl  solely  as  sanitary  measures,-- 
and  have  been  declared  unconstitutional  when  they  proceeded 
upon  economic  grounds  or  whrre  no  provision  was  made  for 
determining  whether  the  public  health  would  be  benefited. 2-» 

It  would  be  difficult  to  show  an  (^xercise  of  sanitary  power 
in  the  case  of  compulsory  irrigation,  and  the  predominance 
of  the  private  interest  in  the  case  of  drainage  generally  ap- 
pears in  the  provision  that  the  improvement  is  undertaken  only 
upon  a  petiti(m  of  a  majority  of  ownt^rs.  Were  the  sanitary 
purpose  controlling,  private  owners  would  not  be  given  power 

^7  Fallbrook   Irrigation   District  v.  Sec.  3;  Coomea  v.  Burt,  22  Pick.  422. 

Bradley,  164  U.  S.  112.  See,   also.   State   v.   Board    of   Coni- 

18  Constitutional     Amendment      of  missioners  of  Polk  Co.,  S7  Minn.  325, 

1878.  92  N.   W.  21(). 

i»114  IJ.  S.  610.  --'Ke  Kyers,  72  N.  Y.  1;  Donnelly 

'•i^>  Wurts   V.    lloajgrland,    114   U.   S.  v.    Decker,   08   Wis.   461;    Kinnie  v. 

606,   1885;    see,   also.   State  v.    New-  Bare,  6S  Micb.  62;"). 
ark,    3    Dutdi.    (X.    .1.)     185;    Tide  -"»  Re   Tuthill,    163   N.   Y.   133,  57 

Water  Co.   v.  Costar,  3  C.   E.  Green  N.    K.    303;    (lifTord    Drainage   Dis- 

(N.  J.)  54.  trict   V.  Sliroer,  145   Ind.  572,  44  N. 

-i  Massachusetts    Kov.    Laws    10.").  ]•:.  636. 
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to  resist  measures  required  by  it.  The  public  interest  (barring 
the  general  interest  in  the  profitable  employment  of  all  prop- 
erty) is  therefore  in  many  cases  rather  a  specious  plea  than  a 
reality.2^ 

Placing  the  power  on  purely  economic  grounds  there  is  still 
a  preponderance  of  argument  in  its  favor.  It  is  true  that 
ordinarily  an  owner  will  not  be  forced  to  improve  his  land 
merely  to  increase  the  general  prosperity  of  the  country;-''' 
nor  will  one  party  be  forced  into  a  partnership  with  another, 
because  the  interests  of  both  can  be  better  served  by  joint  than 
by  individual  action.  But  lands  may  be  so  situated  toward 
each  other  as  to  create  a  mutual  dependence  and  a  natural 
community.  The  exercise  of  the  police  power  then  consists 
in  applying  to  this  community  the  same  principle  of  majority 
rule  which  is  recognised,  as  a  matter  of  course,  for  local  pur- 
poses in  larger  neighborhoods  constituting  political  subdi- 
visions. Taking  this  view,  compulsory  drainage  and  irrigation 
is  more  easily  justified  than  the  mill-dam  legislation,  which 
lacks  the  element  of  joint  benefit.  The  public  interest  is,  in 
both  classes  of  legislation,  about  the  same,  except  that  the 
drainage  of  wet  lands  may  in  some  cases  substantially  improve 
the  sanitary  condition  of  some  district.^'* 

The  fact  that  express  constitutional  provision  has  been 
made  in  some  states  for  compulsory  drainage  or  irrigation,  is 
an  additional  argument  in  favor  of  the  inherent  power  of  the 

24  In  Ohio  the  legislation  was  de-  ('o.,  45  N.  J.  L.  91,  an  act  was  held 

dared  unconstitutional,  the  joint  in-  unconstitutional,   by  which  a   corpo- 

tereat   of   the  owners   not    being   re-  ration  was  authorised  to  reclaim  the 

ganled  as  satisfying  the  rp<iuirement  marshlands     of     a     certain     district 

of   benefit    to   public    health,    conve-  witlunit   the  consent  of  the  owners, 

nience  or  welfare   (Reeves  v.  Tfeas-  The  expense  was  directed  to  be  fixed 

urer   of   Wood   Co.,    8   Oh.   St.    333,  bv  contract  with  officially  appointed 

1S58);  later  on  the  provision  in  the  commissioners,    and    to    be    assessed 

statute  and  the  finding  by  the  local  by   them   upon    the  lands   reclaimed, 

authorities     that     in     their     opinion  The  court   treated   the  scheme  as  a 

the   improvement   was  demanded   by  private   venture    for   private    emolu- 

t.r  would  be  condiicivo  to  the  public  ment.      (See  §   397,  note  42.)      Had 

health,  convenience  or  w(»lfare,  were  the    improvement    been    regarded   as 

hold     to     satisfy     the     i-onstitution.  called  for  by  the  public  health,  the 

(Sessions  v.   Criinkilton,   '20   Oh.   St.  net  would  still  have  been  objection- 

349,  1870.)  able  because  it  left  the  selection  of 

26  As  to  sjinitary  improvements  see  the    lands    to    be    re4*laimed    to    the 

§  617,  infra.  discretion  of  the  company. 

2«In    Kean    v.    Driggs    Drainage 
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legislature;  for  the  implied  limitations  of  the  constitution 
should  embody  permanent  and  unalterable  principles  of  jus- 
tice; and  the  fact  that  a  power  is  expressly  bestowed  by  the 
legislature  tends  to  show  that  in  denying  it  the  courts  had 
misunderstood  or  unduly  strained  the  inherent  limitations  of 
the  legislative  power.  Compulsory  drainage  is  fully  recog- 
nised by  European  continental  legislation.^^  Compulsory  as- 
sociation of  land  owners  has  also  been  resorted  to  to  facilitate 
measures  of  common  safetj%  especially  the  erection  of  dikes 
and  levees  as  a  protection  from  inundation. 2^ 

§  443.  Party-walls. — The  principle  of  joint  improvements 
is  applied  in  some  states  to  party-walls.^^  The  statiite  author- 
ises an  owner  when  erecting  a  building  to  place  one  half  of  the 
wall  upon  his  neighbor's  land,  and  requires  the  adjoining 
owner  upon  using  the  wall  in  building  on  his  own  land,  to 
pay  his  share  of  the  cost.  A  provision  of  this  kind  was  made 
by  the  provincial  laws  of  ^Massachusetts  as  early  as  1692.  The 
party-wall  statute  of  Iowa  has  been  upheld  as  a  reasonable 
regulation  of  rights  of  property,  and  on  account  of  long-con- 
tinued ac(iuiescence.'*^  It  is  said  that  such  a  law  is  a  valid 
.  <»xercise  of  the  police  power  because  it  prevents  disputes  and 
unseemly  c(mtentious  between  neighbors;  but  it  does  not  ap- 
j)ear  how  the  law  tends  towards  that  end.  In  Massachusetts 
the  colonial  law  has  been  held  to  be  abrogated  by  the  con- 
stitution of  the  state,  because  repugnant  to  the  latter.^^  Where 
])}irty-wall  ri<rlits  have  always  been  recognised,  they  constitute 
oi-iginal  limitations  or  servitudes  upcm  the  right  of  property, 
and  jjs  such  are  not  liable  to  constitutional  objection.  This 
seems  to  })e  the  law  of  France  under  Sections  660  and  661  of 
the  Civil  Code,  which  has  become  also  tin*  law  of  Louisiana/*^- 
Under  such  a  law  the  presumption  is,  that  in  all  recent  trans- 
fers the  property  hns  been  acquired  cum  onere.  Yet  a  French 
jurist  calls  this  lejrislation  *'one  of  the  most  formidable  im- 
pairments of  the  principle  of  the  inviolability  of  ])roperty  rights 

^7  Prussian    Law    April    IH,    1S79,  ""Swift     v.     Calnan,     102     Iowa, 

French  Law  .Tunc  '_M,  LSO.I.  20(5,  37  L.  R.  A.  462. 

■-i«  See    Act    of    Illinois    June    27,  ti  Wilkins    v.    Jewett,    L39    Mass. 

ISSo,   Sec.   75;    Act   June   30,    1885,  29,  29  X.  E.  214. 
Sec.  2.  3-  Larclio  v.  Jackson,  9   Mart.  0. 

-•i»  Iowa.    South    (\'irolina.     Missis-  S.  724.   1821. 
sippi,  Louisia::;! ;  Stiinson,  Art.  217. 
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which  can  be  imagined.    The  age  of  the  institution  does  not 
alleviate  its  exorbitant  character."^* 

§  444.  Division  fencesP.— The  obligation  to  contribute  to  the 
expense  of  partition  or  division  fences  is  very  much  more 
common  than  the  obligation  to  join  in  the  erection  of  a  party 
wall.3^  As  the  fence  is  a  common  measure  of  protection  to 
both  the  neighboring  owners  from  the  trespass  of  each  other's 
cattle,  the  obligation  of  common  contribution  to  its  expense 
may  be  regarded  as  a  legitimate  police  regulation.  An  owner 
moreover  inevitably  gets  the  benefit  of  his  neighbor's  fence, 
while  the  wall  of  his  neighbor's  house  affords  him  no  advantage 
unless  he  uses  it  for  building  his  own  house.  The  justice  of 
the  contribution  is  therefore  evident,  especially  since  the  law 
does  not  require  it  where  an  owner  chooses  to  let  his  land  lie 
open.^^  There  is  a  strong  equity  that  he  who  has  let  his 
land  lie  open  until  the  adjoining  owner  has  constructed  the 
entire  division  fence  should  be  compelled,  when  he  encloses 
his  lot  and  receives  the  benefit  of  the  fence  erected  by  his 
neighboi%  to  make  satisfaction  for  the  just  proportion  which  he 
ought  to  have  built.-^®  The  obligation  seems,  however,  to  rest 
in  part  also  upon  the  consideration  of  mutual  economy,  for 
the  owner  cannot  evade  his  obligation  by  building  a  few  feet 
from  the  line,  unless  he  desires  to  dedicate  the  strip  left  un- 
enclosed as  a  road.3^  In  the  case  last  cited,  the  court  said 
that  it  would  assume  the  validity  of  the  legislation,  and  the 
question  of  constitutionality  does  not  appear  to  have  been 
seriously  raised  in  any  case.^^ 

33Diicrocq     Droit     Administratif,  as  gee  McCormick  v.  Tate,  20  HI. 

Sec.  1347.  334;  Ru8t  v.  Low,  6  Mass.  90;  Hol- 

"Stimson  Am.  Stat.  Law,  2182.  laday  v.  Marsh.  3  Wend.  142;  Shri- 

35  Jones  V.  Perry,  50  N.  H.   134.  ver  v.  Stephens,  20  Pa.  St.  138  (leg- 

**It  is  not  the  policy  of  the  law  to  islation  goin^  back  to  1700).    As  to 

compel  a  party  to  maintain  a  fence  legislation    providing    for    common 

for  which  in  consequence  of  laying  fences    enclosing    the    lands    of    a 

his  land  or  j)art  of  it  in  commbn  in  number   of   proprietors    for   protec- 

good  faith  he  has  not  any  longer  the  tion  against  stock,  in   the  place  of 

slightest  occasion. '* — Castner  v.  Rie-  many    fences    for   particular    tracts, 

gel,    54    N.    .1.    L.    498;    Smith    v.  the    cost    being    assessed    upon    the 

Johnson,  76  Pa.  St.  191.  <»wners  benefited,  see  BuKhee  v.  Com- 

^•J  Hewitt     V.     Watkins,    11    Barb,  niissiouers  Wake   County,   93   N.  C. 

409.  143,  1885. 

«T  Talbot  V.  Blacklege,  22  la.  572. 


THIRD  PART. 

FUNDAMENTAL  RIGHTS  UNDER  THE 
POLICE  POWER. 


PIBST:     LIBERTY. 

CHAPTER 

XXT.     PERSONAL  LIBERTY. 

XXIT.     CIVIL  LIBERTY:    RELIGIOUS  AND  POLITICAL.. 

XXIIL     CIVIL  LIBERTY:     KCJONOMIC. 

SECOND:     PROPERTY.     VESTED   RIGHTS    UNDER    THE   POLU ' 

POWER. 

XXIV.  APPROI^KJATION,    IN.IT'KY.    AND    DESTRUCTION. 

XXV.  CONFISCATORY  LEGISLATION. 

XXVL  PUBLIC  GRANTS  AND  LICF^NSES. 

XXVIT.  SOCIAL  AND  ECONOMIC  REFORMS. 
^         THIRD:      KQUALITY. 

XXVIIl.  EQUALITY  AS  A  POLITICAL  PRINCIPLE. 

XXTX.  r>ARTlCTTLAR  BURDENS. 

XXX.  SPECIAL  PRIVILEGES. 

XXXI.  <'LASSIFICATION  AND  DISCRIAHNATION. 


474 


THIRD   PART. 

FUNDAMENTAL  RIGHTS  UNDER  THE 
POLICE   POWER. 

FIRS1\     LIBERTY. 


CHAPTER    XXI. 


PEBSONAL  LIBEBTY. 

§  446.  Different  aspects  of  liberty. —The  Fourteenth  Amend- 
ment has  jriven  to  liberty,  property,  and  equality  the  highest 
protection  of  whieh  rij^hts  are  capable  under  our  system  of 
government,  and  has  thus  stamped  them  as  the  fundamental 
rights  of  the  individual.^ 

Of  these  the  rifjjht  of  liberty  is  necessarily  the  vaguest  in 
content,  since  it  is  ((uite  (rlcar  that  liberty  must  be  uuderstooil 
SIS  being  subject  to  restraint,  and  the  mode  and  (piantum  of 
restraint  is  the  question  at  issue.  W<'  can  form  a  tolerably 
definite  conception  of  jx'rsonal  liberty  in  the  narrow<'st  sense, 


1  The  right  to  life.— It  is  almost 
a  matter  of  course  that  the  police 
power  does  not  extend  to  the  taking 
of  human  life.  Not  even  the  most 
imminent  -  danger  of  contagion 
would  justify  the  killing  of  a  man, 
whereas  it  justifies  the  killing  of 
animals.  An  exception  from  this 
elementary  principle  is  however  aj)- 
parently  presented  in  the  case  of 
justifiable  hcmiicide  by  an  oflicer  of 
the  peace.  The  homicide  may  occur 
either  for  the  purpose  of  preventing 
or  stopping  a  crime,  or  for  the  pur- 
pose of  preventing  an  escape.  The 
execution  of  a  sentence  of  death 
need  not  be  here  considered,  as  it 
belongs  to  criminal  justice,  nnd  not 
to  the  police  power.  Tlir  iii(»»<t  «•«.'<- 
spicuous  case  of  justifi:ililc  liomici'lc 

47; 


for  the  prevention  or  stopping  of 
crime  is  that  committed  in  the  8U}>- 
pression  of  a  riot.  The  laws  of 
^rassachusetts  and  of  Illinois  pro- 
vide that  if  in  the  efforts  made  to 
suppress  an  unlawful  assembly,  and 
to  arrest  and  secure  the  persons 
composing  it,  who  refuse  to  dis- 
perse, any  such  persons,  or  any  per- 
sons j)re«ent  as  spectators  or  other- 
wise, are  killed  or  wounde<l,  the 
magistrates  and  oflicers  and  persons 
acting  with  them  by  their  order, 
shall  be  held  guiltless  and  justified 
in  law.  (Mass.  Rev.  Laws,  ch.  211, 
§  6;  111.  Crim.  Code,  §  25.';  soe. 
also,  Calif.  Penal  Code,  §  7.T1,  New 
York  Coi\o  Crim.  Prnc.  §  114,  l^i«li- 
op's  \ew  rriniinal  L;iw  I,  §  ^49,  No. 
•':    II,  §  03.3,  No.  4.)     The  state  is 


47(3  PKRSOXAL  LIBERTY.  jS.44r, 

i.  e.  the  liberty  of  the  body,  and  exemption  from  servitude: 
and  this  will  be  the  first  form  of  liberty  that  will  be  con- 
sidered. 

The  liberty  of  private  eondiiet  is  next  in  order  of  importance 
to  the  individual,  and  may  be  regarded  as  practically  enjoy- 
ing the  sam(*  immunity  from  restrictive  legislation  as  the  lib- 
erty of  the  body.  The  freedom  of  purely  social  interconrse, 
which  leaves  the  legal  relations  of  the  parties  to  each  other  uii- 
afTeeted,  is  in  some  respects  part  of  the  liberty  of  private  con- 
duct, and  even  where  not  carried  on  strictly  in  private,  Is, 
on  principle,  a  matter  of  no  concern  to  the  state,  and  there- 
fore on  the  whole  exemi)t  fnmi  the  police  power. 

Civil  liberty  is  the  freedom  of  entering  into  legal  relations 
with  others,  and  of  appealing  in  any  manner  to  public  opinion 
or  sentiment.  This  liberty  must  be  subject  to  manifold  n?- 
straints  in  behalf  of  the  public  welfare,  and  as  a  con.stitutional 
right  has  no  specific  content.  To  say  that  the  police  i>()wpr 
must  respect  liberty  is  therefore  an  unmeaning  ))hrase.    But 

here   coufrontetl    with    a    menace    to  l^roak   away    from    it,    aud   force  « 
the  most  elementary  condition  of  its  neccBsary  to  overcome  force.  Other- 
existence,    namely,    the    prescrvatiou  wise   where   llie   offender   Heen  fn»ni 
of  common  j)eace  and  security,  and  arrest.      The   estahlisheil   rule  seenw 
does  what  is  necessary  to  avert   i:n-  to  be  that   \w  may  Ix;  killed  in  the 
mediate     destruction      of     life     and  i>ursuit,  if  the  crime  commitlcil  has 
j>roi)erty.     The  police  ])ower  is  them  Iccn   a    felony.      (Hishop  Cr.   L.  H. 
merged   in   the  higher  power  of  the  §   648;   Brown   v.   Weaver,   76  Miss, 
state    to    defend    its    own    existence.  7,   4-    L.   K.   A.   4'J'X)      The   law  w 
Where  the  crime  to  be  prevented  is  stated    }>y   courts   and    writers  u|M)n 
not     dircte«l    against     public     peace,  the    authority    of    the    older    books 
but   otherwise   a   felony,    the  justifi-  \^hich   do   not   give  any   reasons  for 
able  homicide  will  in  most  cases  be  it.      If  sound,   it  can   hardly  be  ex- 
closely  analogous  to  self-d«»fence;  if  plained    ot]»erwise    than    as    an   act 
not,    homicide,    it    seems,    should    be  of  summary  justice.      But    it   wouM 
.-justified   only  upon   the  principle  to  perliaj)s  be  nnire  reasonable  to  deny 
be  explained  in  connect  ion   with  the  the    rule    altogether,    and    to    reganl 
case    of    killing    a    fleeing    ofTonder.  as  justifiable  only  such   acts  as  are 
Bishop,  in   his  Criuiiiinl   Law,  states  luv-esisaiv  to  ]»revent  the  escape.  Tlio 
the  right    tu  kill   to   resisl    felony  as  ofln-er  may  therefore  use  his  wt»ap«>n 
accepted      doctrine,      but      intimates  in  order  to  disable  th<»  escaping  fel- 
that  the  reason  for  the  rule  <loes  not  on;    and    if   the   fugitive   is    thereby 
appear   (I  §  841),  No.  3).  killed    the    homicide    should    \ye    re- 
Killing   ff>r   the  prevention   of  an  garde«l  as  excusabh*.     But  an  officer 
escape    will    in    many    cases   be   jus-  who  deliberately  kills,  when  it  is  in 
tilled  by  self-defence,  where  the  of-  his   p(nver   to  <lisable  merely,   shouhl 
i'en<ler  resists  arrest  or  attempts  tn  not  be  held  to  be  justified. 
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certain  spheres  of  liberty  may  be  singled  out  as  withdrawn 
from  the  exercise  of  the  police  power  in  this  sense,  that  the  pur- 
suit of  certain  objects,  or  certain  forms  of  activity,  cannot, 
in  themselves,  be  rep:arded  as  elements  of  public  danger.  Such 
special  recognition  is  given  by  our  constitutions  to  the  free- 
dom of  religion,  of  speech  and  press,  and  of  assemblj',  and  by 
foreign  constitutions  and  laws  to  the  freedom  of  migration, 
of  occu])ation,  and  of  association.  These  spheres  of  liberty 
shouhl  therefore  be  specially  considered,  and  the  liberty  of 
contract,  which  is  not  uncounnonly  insisted  on  by  our  courts, 
should  likewise  be  discussed  briefly.  For  most  purposes  the 
best  definition  of  jibrrty  und(»r  the  ])o]ic<'  power  is  to  br 
f(mnd  in  an  analysis  of  the  conditions  of  public  welfare  which 
justify  restraint  by  law,  such  as  has  been  undertaken  in  the 
foregoing  part  of  this  tn^atise. 

IJI^KKTV  OF  TIIK  BODY.     §544<i-4r)'J. 

§446.  Cases  of  deprivation  of  personal  liberty.— Depriva- 
tion of  persoiud  lilxMly  is  the  extrenn'  m(»asure  of  the  police 
power.  While  coinmitmciil  and  detention  under  the  polic(» 
power  dilVer  in  eliaracter  and  conse(|uenc(»s  radically  from 
imprisonnKMit  by  way  ol'  punisliment.  yet  so  incisive  an  im- 
pairment of  personal  right  will  be  resorted  to  only  in  the 
exercise  of  abnormal  power,  or  under  the  ])ressure  of  great 
public  danger.  The  commitnnMit  of  lunatics  to  asylums,  an<l 
of  children  to  reformatories,  an*  cases  of  exercise  of  the  su- 
preme guardianship  of  the  state  ov<'r  those  who  are  dependent 
or  not  in  possession  of  normal  faculties.^  The  detention  of 
persons  affected  with  or  suspected  of  contagious  disease 
in  quarantine  presents  one  of  the  cases  where  the  police  power 
is  literally  the  law  of  self-protection  and  paramount  neces- 
sity.'* In  a  case  where  no  present  danger  of  contagion  ex- 
isted, the  mere  fact  that  a  person  was  not  vaccinated  was  not 
recognised  as  a  reason  why  he  should  be  subjected  to  quar- 
antine.^ 

$i  447.  Compulsory  vaccination.-- The  rtductance  of  the  po- 
lice power  to  interfere  with  the  liberty  of  the  body  appears 
in  a  marked  degree  in  the  matter  of  compulsory  vaccination. 

2  Sec   §§    252-255.    2(50-21).^   supra.      City   of   New  Orleans,   27   T^.   Ann. 
•*»  Harrinon  v.  Mayor  of  Fialtimorc,      521. 
1    Gill    264    (Ma.),    1S43:    State    v.  4  Kc  Smith,  HO  X.   Y.  68. 
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T\w  cascK  ui)oii  which  the  courts  have  passed  turn  generally 
upon  the  right  to  make  vaccination  a  condition  of  attendanct* 
at  public  schools.  The  power  is  then  claimed  only  over  miuoK, 
and  only  as  a  condition  annexed  to  the  exercise  of  a  right 
or  privilege.  Upon  this  ground  compulsory  vaccination  has 
been  upheld  in  several  states.^  The  exercise  of  the  power  by 
school  or  health  authorities  has  been  denied  in  the  absence  of 
clear  delegation,^  except  in  cases  of  imminent  danger.*^  The 
power  to  compel  adults  to  submit  to  vaccination  has  in  recent 
times  been  claimed  and  sustained  in  Georgia,  North  Carolina 
and  Massachusetts.^  If  the  i)rotection  of  public  health  allows 
quarantine,  it  is  diflfieult  to  see  why  it  should  not  justify  com- 
pulsory vaccination.  The  difficulty  of  enfctrcing  measures  of 
personal  compulsion  is  a  strong  and,  generally  speaking,  an 
adequate  safeguard  against  an  abuse  of  legislative  power  in 
this  direction. 

S  448.  Compidsory  service  and  labor  contracts."— The  Eng- 
lish statutes  of  hibourers  of  1349  and  1350,  occasioned  by  thp 
depopulation  of  the  country  through  the  great  plague,  re- 
quired able-bodied  persons  not  having  means  of  their  own  to 
accept  service  when  offered,  on  pain  of  imprisonment,  and  to 
take  the  custonuiry  wages,  or,  under  later  statutes,  wages  fixefi 
by  .iustic<»s  of  the  peace.  It  was  sought  to  offset  the  limitation 
of  wages  by  a  corresponding  limitation  of  the  prices  of  neces- 
saries of  life.  A  number  of  similar  restrictive  acts  concerning' 
laborers  were  enacted  in  the  succeeding  two  hundred  years. 
The  essential  features  of  these  statutes  were  re-enacted  in 
1562  by  statute  5  Eliz.  cap.  24,  which  also  required  yearly  con- 
tracts of  service,  and  punished  breach  by  either  party  without 
good  reason.  The  main  provisions  of  these  laws  gradually  fell 
into  disuse,  but  the  statutes  were  finally  repealed  only  in  1875. 
The  object  of  this  legislation  was  partly  the  suppression  of 

••  Bissell  V.  Davison,  65  Conn.  183;  "  Duflield    v.    W^illiara sport.   Sih»x>l 

Almel  V.  Clark,  84  Cal.  226;  Bhie  v.  District,   162  Pa.  St.  476;  State  ex 

Bcacli,   155   Intl.   121,  56  N.   E.   89,  rel.     Freeman     v.     Zimmerman,    ^ 

50  L.  R.  A.  64 ;   in  the  latter  case  Minn.  353,  58  L.  R.  A.  78,  90  N.  W. 

compulsion     could     be     avoided     by  783. 

staying  away  from  school.  » Morris    v.     Columbus,    102   Ga. 

''Potts    V.    Brecn,     167    111.    67;  792,  42  L.  R.  A.  175;  l!?tate  v.  Hav. 

Stfito   ex    nl.    Adams   \.   Burdjr^,   95  126  .N.  C.  999,  49  I..  R.  A.  588;  Com. 

Wis.  390,  :;:   L.   R.   a.    157.  v.   Pear   (Mass.).  66  X.   E.  719. 

I'  Bee,  also,  §  584-586. 


ss  449  LABOIJ  CONTKACTS.  479 

vajjraiicy,  but  it  was  also  generally  considered  a  proper  func- 
tion of  the  police  power  to  secure,  if  necessary,  by  compulsory 
measures,  to  agriculture  and  industry  an  adequate  and  steady 
supply  of  labor.  The  policy  of  the  English  legislation  did  not 
extend  to  domestic  service,  which  in  Germany  was  held  to  be 
subject  to  similar  measures  in  the  interest  of  property  and 
security.^"  At  the  present  day  it  is  only  necessary  to  refer  to 
this  kind  of  labor  legislation  in  order  to  point  out  its  un- 
constitutionality. The  r(»riuirement  to  serve  would  beyond  any 
doubt  be  involuntary  service  forbidden  by  the  Thirteenth 
Amendment  of  the  federal  constitution,  and  a  statutory  min- 
imum term  for  labor  contracts  is  an  indirect  form  of  com- 
pulsory service.  Comi)ulsory  public  service,  civil  or  military, 
stands  of  course  on  a  different  footing.^  ^  Tlu?  practical  ques- 
tion at  the  present  time  is  wheth(»r  the  constitutional  freedom 
of  the  laborer  should  hv  interi)reted  to  mean,  not  only  that 
he  cannot  be  compelled  to  enter  a  service  against  his  will, 
but  that  he  cannot  ev«»n  be  forced  to  continue  in  a  service* 
which  he  has  voluntarily  entered  under  a  contract  to  remain 
for  a  stated  period  of  time. 

§  449.  Unreasonable  contracts  to  serve.— A  relation  of  serv- 
ice may  rest  on  voluntary  conlract,  and  y<*t  be  ctmtrary  to 
public  policy.  This  may  he  so  for  the  reason  that  the  con- 
ditions of  tin*  contract  subject  the  s<'rvant  to  an  arbitrary  dis- 
cretion. 80  it  was  held  that  a  contract  absolutely  indefinite 
except  as  to  time,  leaving  the  master  to  determine  what  tin* 
service  should  be,  and  the  place  where,  and  the  person  to 
whom  it  should  be  rendered,  was  contrary  to  the  principle  of 
liberty  as  declared  in  the  Massachusetts  Declaration  of 
Rights.'-  Or  it  may  be  that  the  contract  is  for  an  unreason- 
able length  of  time.  In  England  there  is  authority  for  sus- 
taining contracts  to  serve  for  life/"*  but  this  is  hardly  the  law 
in  America.  In  Indiana  a  woman  who  had  bound  herself  by 
indenture  to  serve  as  a  housemaid  for  the  term  of  twenty  years 
was  set  free  on  habfas  corpus,^  ^  it  being  held  that  the  enforce- 
ment of  personal  service  under  such  a  contract  would  be  **pro- 

lOBoBcher     NationaloekoDomie,     §  is  Wallis  v.  Day,  2  M.  &  W.  273; 

76.  Broom's  Constitutional  Law,  p.  ll.'S. 

iiMeehom   Public   Orticers,   §    i'41-  i<  Mattrr      (.f      M:iry      f-lark,       1 

'J43;    Kiiocdier  v.   T.aiio.    1."i   P:i.   I'.'ls.  Hhickf.   122.   1821. 

12  Pai'Hoiis   V.   Tnisk,    7   <rr:iv   473. 


480  PERSONAL  LIBERTY.  1 450 

ductive  of  a  state  of  feeling  more  discordant  and  irritating  than 
slavery  itself/^  The  civil  codes  of  California,  Montana,  North 
Dakota  and  South  Dakota^-"'  provide  that  contracts  for  personal 
services  are  not  enforceable  against  the  employee  for  longer 
than  two  years.  The  German  Civil  Code  provides  that  if  a 
contract  of  service  is  entered  into  for  life  or  for  a  period  longer 
than  five  years,  it  may,  after  the  expiration  of  five  years,  be 
terminated  upon  six  months'  notice.^**  In  the  absence  of  a 
statutory  provision  the  courts  must  determine  what  is  an  un- 
reasonable contract  of  service.  Such  a  contract  being  voidable, 
non -performance  or  abandonment  would  not  give  rise  to  a 
cause  of  action  for  damages. 

§  450.  Contract  labor  laws.— The  breach  of  a  contract  to 
serve  which  is  reasonable  iu  its  terms,  like  the  breach  of  any 
other  contract,  gives  a  common  law  right  of  action  for  dam- 
ages. As  against  a  common  laborer,  this  remedy  is  as  a  rule 
l)ractically  of  no  value.  A  court  of  equity  will  not,  however, 
enforce  a  contract  to  serve  specifically.  '*The  rule,  we  think, 
is  without  exception,  that  equity  will  not  compel  the  actual, 
alTirmativ(»  performance  by  an  employee  of  merely  personal 
.services,  any  more  than  it  will  {•omi)el  an  emi)loyer  to  retain 
in  his  personal  service  one  who,  no  matter  for  what  cause, 
is  not  accei)table  to  him  for*  s(»rvic(^  of  that  character.  *  *  • 
Kelief  of  that  character  has  always  been  regarded  as  imprac- 
ticable.'''" 

The  (juestion  whether  the  legislature  is  competent  to  pro- 
vide the  relief  which  e(iuity  denies,  or  to  punish  criminally  the 
breach  of  a  contract  to  serve,  is  one  of  considerable  impor- 
tance. Legislation  of  this  character  has  been  known  for  a  long 
time  in  British  colonies,  and  exists,  under  elaborate  safeguards 
for  the  rights  of  the  laborer,  to  the  i)resent  day.***  Could  sim- 
ilar legislation  be  introduced  into  American  tropical  posses- 

i^Cal.   §    198U,   Mont.   §   2675,   X.  Colouiea. — For    indentured    labor    in 

D.  §  4103,  S.  D.  §  3760.  the  American   Colonies  see  the  Ser- 

'*"'§6-4.  vant  Act  of  Virgrinia  of  170.5.  Hen- 

1"  Arthur    v.   Oaki's,   63    Ted.    310;  injr's     Statutes     HI,     p.     447,     and 

Tcjledo   ^c.    K.    Co.    \.    Pennsylvania  llrme     lOetuiomic     History     of    Vir- 

Co.,  54  Fed.  730,  743.  j^inia,  chap.  10.     In  several  German 

i«See    Alleyne    Freland,    Tropical  states   under   recent   statutes  a   wil- 

Colonization,   <hnp.    V.     The   Tnden-  fill  breach   of  rural   labor  contracts 

tared  Labor  System  in  the  T»ritish  is  fuinished;  under  older  laws,  spe- 
cific enforcement  and  eriminal  pun- 
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sions  without  creating  '* involuntary  servitude?''  The  Penal 
Code  of  Hawaii^®  enforced  contracts  to  serve  for  not  exceed- 
ing a  maximum  term  of  years  fixed  by  statute,  by  crim- 
inal punishment  of  the  delinquent  laborer  and  by  his  forcible 
restoration  to  the  service  which  he  had  left.  The  Hawaiian 
constitution  contained  a  provision  similar  to  the  Thirteenth 
Amendment,  but  this  provision  was  held  not  to  be  violated  by 
the  statute,  since  a  contract  lawful  and  constitutional  in  its 
inception  cannot  become  illegal  or  unconstitutional  at  the 
option  of  one  of  the  parties.2^ 

§  461.  American  legislation.— In  South  Carolina,  Alabama, 
and  Louisiana,  the  abandonment  of  certain  contracts  for  serv- 
ice is  made  a  misdemeanor.^'  It  was  held  in  South  Carolina 
that  the  liability  to  criminal  punishment  did  not  constitute 
involuntary  servitude^  and  that  the  lejrislature  had  power  to 
make  the  violation  of  a  i)arti(Milar  species  of  civil  contracts  a 
•riminal  ofTense.  **  Every  one  who  undertakes  to  serve  another 
in  any  capacity  parts  for  a  tini(»  with  that  absolute  liberty 
(vhieh  it  is  claimed  the  constitution  secures  for  all."^:^  The 
Revised  Statutes  of  the  United  Slates  contain  provisions  under 
ivhich  a  deserting  sailor  may  be  apprehended  and  placed  by 
force  on  the  vessel  to  which  he  belongs,  and  may  be  punished 
For  refusal  to  work.^"^  The  constitutionality  of  these  provi- 
sions was  upheld  on  the  ground  that  sailors  are  a  dependent 
^lass  not  enjoying  the  full  discretion  of  free  adult  citizens,  that 
their  service  is  of  an  exceptional  character,  and  that  the  stat- 
utes in  question  are  sanctioned  by  the  old  established  legisla- 
tive practice  of  all  nations. 2^  The  court  at  the  same  time  ad- 
mitted that  the  coolie  trade  would  be  as  obnoxious  to  the  Thir- 
teenth Amendment  as  actual  slavery.  The  generally  prevail- 
ng  sentiment  against  the  compulsory  enforcement  of  labor 
•ontracts  found  expression  in  a  vigorous  dissenting  opinion 
jy  Justice  Harlan.    It  is  also  to  be  noted  that  after  the  annexa- 

Hhment  is  also  applietl  to  wilful  vi-  ISSO.      The   penalties   must   be   the 

•latioDB    of    contracts    of    domestic  same  for  breach  by  either  party, 
orvice.          '  -^  §§  4596,  4ol)S,  4599. 

i»§  1382-1385.  24  R(,l)ort8on    v.    Baldwin,    165    IT. 

•.">Hilo  Sugar  Mfg.  Co.  v.  Mioshi,  S.   275.     80c  The   .>robile,   116  Fed. 

s  Haw.  Rep.  201,   1891.  IIcp.   -'12,  and  cases  there  cited,  as 

-»  Report    Industrial    Commission  to    right    of    master    to    inflict    per- 

iMM»,  vol.  V,  p.  68,  120.  sonal  chastisement  on  sailor. 

-•-•  State  V.  Williams,  32  S.  C.  123, 

31 
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tion  of  Hawaii  to  the  United  States,  Congress,  in  giving  to  the 
Islands  a  territorial  form  of  government  subject  to  the  Ameri- 
can Constitution,  abrogated  the  provisions  of  the  Penal  Code 
above  referred  to. 

§  452.  Specific  enforcement  and  criminal  punishment.— In 
view  of  this  state  of  the  authorities  it  is  Hot  easy  to  determine 
the  status  of  contract  labor  legislation.  On  principle,  how- 
ever, it  seems  that  a  distinction  should  be  made  between  spe- 
cific enforcement  and  criminal  punishment.  Specific  enforce- 
ment would  hardly  be  practicable  without  giving  the  master 
despotic  powers  over  the  servant  which  Avould  virtually  create 
the  condition  which  the  Constitution  sought  to  make  impossi- 
ble. The  conditions  on  board  a  sliip  are  in  this  respect  widely 
different  from  those  pi»'vailing  on  land.  The  imposition  of  a 
fine  or  even  imi>risoimient  fo,r  a  wilful  breach  of  contract,  how- 
ever, while  impolitic  and  probably  impracticable,  can  hardly 
be  said  to  violate  any  well-defined  principle  of  constitutional 
law.  The  law  of  New  York,  following  an  English  statute,-"' 
punishes  the  wilful  and  malicious  breach  of  a  contract  of  serv- 
ice or  hiring  where  the  probable  consequence  will  be  to  en- 
danger human  life,  or  to  cause  grievous  bodily  harm,  or  to 
expose  valuable  property  to  destruction  or  to  serious  injury .2** 
The  law  of  Now  Jersey  punishes  the  wilful  or  negligent  disre- 
gard of  any  niJt*  of  a  railroad  company  regarding  the  running 
of  trains,  by  any  oHicer  or  cinpLnrc  of  the  company,  undoubt- 
(Hlly  for  the  protection  of  similar  interests.^'  In  several  states 
the  abandonment  of  loconiotiv«'s  is  criminally  punished.^  If 
these  acts  are  valid  — an<l  their  validity  has  not  been  ques- 
tion(Hl  — it  appears  that  a  <linH't  public*  interest  in  the  perform- 
ance of  a  labor  contract  justifies  the  punishment  of  a  breach 
of  such  (Hmtract.  Su]>pos(*  then,  that  a  corporation  is  requireil 
by  law  to  carry  on  its  o])erations,  and  in  order  to  be  able  to 
fulfil  this  ol)ligation  it  makes  binding  contracts  with  its  em- 
])loye(»s,  why  should  tin*  state  be  powerless  to  punish  the  non- 
performance of  the  obligation  on  the  part  of  the  employee, 
when  it  may  ])unish  non-performance  by  the  corporation,  and 

-■•'•  ('(Mispiracv     nml     Prnlrdion    to  <'()n?i.    A<'t    1895,   ch.    87;    Del.   Rov. 

Property  Art    is?.",,  :;s  aiul  :\\)   Vict.  Code    1893,   ch.    127,   p.    928;    N.   J. 

rh.  86.  (»on'l    Stat.    1895,    p.    2696;    Penii- 

^•'  Penal  C'ocle,  §  673.  Mylvania   Act    Mch.   22,    1877,   P.   L. 

^^Ocii.  Stat.   1895,  p.  2668.  14,  §  1. 

-"^Minn.  Gen.  Stat.    islM,  §  6638; 
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performance  by  the  corporation  depends  upon  performance  by 
the  employee  ?2»  The  cases  in  which  specific  enforcement  of 
labor  contracts  was  refused  by  courts  of  equity,  leave  this 
question  open,  for  in  those  cases  it  did  not  appear  that  the 
laborers  were  under  contract,  and  it  was  distinctly  recognised, 
that  there  might  be  liability  to  criminal  punishment,  even  if 
there  could  be  no  equitable  relief.^^  We  may  then  conclude 
that  in  a  business  afPected  with  a  public  interest  the  violation 
of  a  contract  of  service  which  is  essential  to  the  carrying  on  of 
the  business,  may,  as  a  matter  of  constitutional  power,  be 
punished. 

LIBERTY  OF  PRIVATE  CONDUCT.  §§  453-457. 

§  463.  Legislative  policy.— The  conduct  of  the  individual  in 
the  privacy  of  his  home,  not  involving  or  affecting  his  legal 
relations  to  other  persons,  is  generally  exempt  from  the  opera- 
tion of  the  police  power.  This  sphere  of  life  is  not  regarded 
as  a  legitimate  subject  of  public  regulation,  /ind  it  is  recog- 
nised that  regulation  would  in  most  cases  be  unenforceable. 
Non-interference  with  purely  private  acts  is  therefore  a  firmly 
established  principle  of  legislative  policy.  This  is  especially 
apparent  in  the  legislation  against  vice.^^  Although  gam- 
bling for  money  involves  the  transfer  of  property  and  is  there- 
fore not  strictly  private  conduct,  it  is  as  a  rule  forbidden  and 
punished  only  if  carried  on  in  public  or  quasi-public  places.^^ 

2»  See  People  v.  N.  Y.  Central  &c.  ter  to  a  non-consenting  party  may 

R.  Co.,  28  Hon  543,  holding  that  a  be  made  an  offense,  as  may  be  the 

strike    does    not    excuse    a    railroad  mailing  to  a  consenting  party  if  it 

company    from    performing    its    du-  is  a  matter  of  business.     Orimm  v. 

ties   to    the   public.      However,    this  United  States,   156  U.  S.  604;   An- 

must  be  regarded  as  an  open  ques-  drews  v.   United  States,   162  U.  S. 

tion.  420.    But  when  the  law  attempts  to 

»o  Toledo  &c.   R.   Co.   v.   Pennsyl-  punish    the   carrying   on    of   purely 

vania  Co.,  54  Fed.  Rep.  730;  Arthur  private  correspondence  though  of  an 

V.  Oakes,  63  Fed.  Rep.  310.  immoral    character    (arranging    for 

31  As  to  sexiial  vice  sec  §  235,  240,  an    assignation,    etc.),    it    probably 

»upra.     The  law  deals  with  **open  oversteps  the  proper  sphere  of  the 

lewdness,"    **open    an<l    notorious"  police  power.     See  United  States  v. 

state  of  adultery,   etc.     Conduct  in  Martin,   r>0    Fed.    Rep.   018;    United 

the    presence    of    another    non-con-  States  v.  Lanikin,  73  Fed.  Rep.  459. 

senting    party    cannot    claim    to    be  •''-  For  prohibition  of  gambling  in 

private.      Fowler    v.    State,    5    Day  private  places  see  Greenville  v.  Kem- 

(Conn.)  81.  And  so  the  sending  of  a  mis,  58  S.  C.  427,  50  L.  R.  A.  725. 
sealed  letter  of  an  obscene  charac- 
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The    policy    of   prohibitory    liquor    legislation    is    questioned  i 

chiefly  on  the  ground  that  it  interferes  in  its  effects  with  the  -fj 

freedom  of  private  eonsuniptioii.     Even  the  advocates  of  pro-  _< 

hibition  concede  that  the  state  lias  no  concern  with  the  private  *j 

use  of  liquor.     ''The  opponents  of  prohibition  misstate  the  -^^ 

case  by  saying  that  the  state  has  no  right  to  declare  what  a  m^ 

man  shall  eat  or  drink.     The  state  does  not  venture  to  make  -  m. 

any  such  declaration.    A  man  may  debauch  himself  in  privat«»  -  j* 

and  the  state  will  not  interfere,  unless  the  debauchery  ereat(»s  s^ 

a  public  nuisance  or  disturbs  the  public  peace.     •     *     •     It  jJt 

is  not  the  private  appetite  or  home  customs  of  the  citizen  that  cJt 

the  state  undertakes  to  manage,  but  the  liquor  traffic.    •    •    •  "^ 

This  is  the  ground  of  Prohibition.     •     *     *     if  ^y  abolishing  "3? 

the  saloon  the  state  makes  it  difficult  for  men  to  gratify  their  — r 
private  appetites,  there  is  no  just  reason  for  complaint.''-'*'* 

§  454.     Private    consumption    of    liquor.— It    is    therefore*       -*  * 

signilicant  that  the  policy  of  prohibition  stops  short  of  dealing  "^ 
with  the  private  act  of  consumption.  Where  the  sale  or  giving  "^ 
away  of  intoxicating  liquors  is  prohibited  either  absolutely  or  "^ 
under  stated  conditions,  the  statutes  either  expressly  except  * 

the  giving  away  at  private  houses  as  an  act  of  hospitality  or  to 
members  of  the  family  or  household,  or  such  an  exception  is 
implied  by  the  courts.'^*  In  Pennsylvania  a  statute  prohibit- 
ing the  furnishing  of  li(|uor  to  a  person  already  visibly  affected  ^  * 
by  its  use  wms  held  not  to  apply  to  a  farmer  who  treated  a 
number  of  friends  and  farmhands  in  his  barn.  The  court  said: 
**The  provisions  of  the  act  of  1S87  are  not  directed  against  the 
use  of  liquor  by  th(»  individual  citizen,  and  they  do  not  inter- 
fere with  his  right  to  supply  his  table  with  them  to  his  family 
or  his  guest/'  Hut  the  act  of  collecting  friends  already  under 
the  influence  of  liquor  was  looked  upon  as  one  affecting  not 
only  the  individual,  but  his  nei^dibors  and  the  public  as  well. 
There  was  also  proof  that  th<^  ])rice  of  the  liquors  furnished 
was  charged  up  against  the  wages  of  the  men  who  drank  it, 
which  made  the  transaction  a  sale.'^'*     It  was  said  in  a  later 

^•"t  Article   on   Personal   Liberty   in  St!in<lish,    37    Kana.   643;    Austin   v. 

Cyclopaedia      of      Temperance      and  State,   L*2    Ind.   App.    221,   r»3    X.   E. 

Prohibition;  see.  also,  §  'Jl2r>.  4S1 ;  Albredit  v.  People.  7?^  Til.  r»li). 

•54  State    V.    Jones,    39    Vt.    370;  3?^  Altenburg  v.  Com.,  126  Pa.  St. 

Powers   V.   Com.,   90   Ky.    167;    Rev-  602. 
nolds  V.   State,   73  Ala.   3;    State  v. 
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case  that  a  person  must  be  allowed  to  prove  the  circumstances 
under  which  he  dispensed  liquor,  in  order  to  show  the  private* 
nature  of  the  act.'*®  In  Maryland  an  act  making  it  a  misde- 
meanor for  any  person  to  give  away  intoxicating  liquor  on 
election  day,  was  applied  to  one  who  treated  in  his  own  house ; 
but  here  the  private  hou^e,  by  the  promiscuous  admission  of 
strangers,  was,  for  the  time  being,  converted  into  a  semi-public 
place.*"^ 

§  465.  Question  of  constitutional  right.— On  the  other  hand 
a  statute  of  Oregon  making  the  possession  of  opium  without  a 
medical  prescription  a  misdemeanor  was  upheld  on  the  ground 
that  an  inherently  dangerous  article  may  be  altogether  for- 
bidden by  law,  and  in  Washington  it  was  held  that  the  law 
may  punish  the  mere  private  act  of  smoking  or  inhaling 
opium.^**  While  the. private  act  of  consuming  liquor  is  always 
left  free,  the  Supreme  Court  of  the  United  States  has  held  that 
the  state  may  absolutely  prohibit  the  manufaeture  of  li(|uor 
for  drinking  purposes,  even  for  private  use.^^  Perhaps  the  facts 
before  the  court  did  not  call  for  this  ruling,  for  the  claim  that 
all  the  beer  manufactured  in  a  large  brewery  was  for  the 
private  use  of  the  br(>wer  was  manifestly  absurd.  But  a  statute 
undertaking  to  prohibit  tbe  grower  of  fruit  or  grapes  from 
manufacturing  brandy,  cider,  or  wine  for  his  own  use,  may  be 
regarded  as  a  measure  intended,  not  primarily  to  prevent 
private  use,  but  to  render  more  difficult  the  evasion  of  the  pro- 
hibition of  the  manufacture  for  purposes  of  sale.  Moreover  a 
statute  which  may  prohibit  selling  or  giving  away,  may  un- 
doubtedly also  prohibit  purchase  or  acceptance,  although  regu- 
larly only  the  selling  or  giving  away  is  forbidden.  Assuming 
that  the  law  were  to  forbid  purchase  or  acceptance,  it  would 
be  in  accordance  with  n^cognised  principles,  which  are  applied 
in  the  legislation  against  lotteries  and  for  the  protection  of 
game,  to  make  the  possession  of  liquor  prima  facie  evidence 
of  the  act  of  purchase^  or  acceptance.  Thus  the  act  of  private 
consumption,  without  being  directly  forbidden,  might  be  made 

38  Com.    V.     Carey,     151     Pji.     St.  of    Portland    forbidding    the    smok- 

368.  ing  of  opium,  to  be  illegal,  beeauae 

^f  Cearfoss  v.  State,   42    Md.   403.  i.ot  within  the  charter  ])ower8  of  tho 

3»»Luek    V.    Sears,    29    Ore.    421;  rity.     Ex  parte  Ah  Lit,  26  Fed.  512. 

Territory  v.  Ah  Lim,  1  Wash.   150,         30  Mugler   v.    Kansas,    123    U.    S. 

9  L.  R.  A.  395.     The  federal  court  623. 

declared  ^  ordinance  of  the  city 
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prcsiiinptive  evidence  of  either  the  illegal  act  of  purchasini;  -5: 

or  accepting,  or  of  the  illegal  act  of  manufacturing,  and  if  it  ^ 

were  not  for  the  liberty  of  importing  from  other  states,  private  ^ 

consumption,  while  not  wrongful  in  itself,  would  be  conclusive  ^ 

evidence  of  a  wrongful  act.     Under  these  circumstances  it  ^ 

seems  impossible  to  speak  of  a  constitutional  right  of  private  ^ 

consumption.     There  seems  to  be  no  direct  judicial  authority  -^^ 

for  declaring  private  acts  exempt  from  the  police  power,  and  f 

the  universal  tolerance  with  regard  to  them  should  be  ascribed  X 

to  policy.  Like  any  other  exercise  of  the  police  power,  control  Wl 
of  private  conduct  would  have  to  justify  itself  on  grounds  of 
the  public  welfare.  Aside  from  this,  the  practical  difficulties 
of  enforcement,  coupled  with  the  constitutional  prohibition  of 
unreasonable  searches,  will  in  general  be  an  adequate  protec- 
tion against  an  abuse  of  legislative  power  in  this  domain. 

§  456.    Principle  of  statutory  construction— Liqnor  in  clnbs. 

—The  exemption  of  private  conduct  from  police  regulation, 
while  not  a  matter  of  absolute  constitutional  right,  is  of  ini- 
I)ortance  as  a  principle  of  statutory  construction.  Thus,  as 
above  shown,  a  prohibition  against  the  giving  away  of  liquor  ""^ 
is  interpreted  as  not  including  the  giving  away  within  the  ^'^ 
household  or  family.  The  principle  may  in  many  cases  be  ex- 
tended so  as  to  protect  conditions  and  relations,  which,  while 
not  strictly  private  or  domestic,  are  yet  not  in  any  sense  public 
or  promiscuous.  So  where  statutes  regulating  the  use  of  oleo- 
margarine place  boarding  houses  on  the  same  footing  with  inns 
and  hotels,  this  can  hardly  apply  to  cases  where  a  family  has 
a  small  number  of  private  boarders.  A  special  difficulty  arises 
in  connection  with  clubs  where  intoxicating  liquor  is  served 
to  members  for  pay.  There  is  a  conflict  of  judicial  opinion 
upon  the  question  whether  such  furnishing  of  liquor  consti- 
tutes an  unlawful  selling  within  the  meaning  of  the  law. 
Eliminating  the  cases  in  which  the  answer  was  made  to  depend 
upon  the  character  of  the  club,  so  that  the  statutory  penalties 
were  applied  to  fraudulent  devices  to  evade  the  provisions  of 
the  law,^^  the  question  turns  either  upon  the  meaning  of  a  sale 
or  upon  the  presumable  intent  of  the  legislature.  The  courts 
of  England,  New  York,  Pennsylvania,  Massachusetts,  Virginia, 

♦oRiekart  v.  People,  79  111.  85;  People  v.  Andrews,  115  N.  Y.  427, 
Com.  V.  Smith,  102  Mass.  144;  22  X.  E.  128;  State  v.  Horacek,  41 
Com.     V.     Ewipr,     145     Mass.     119;      Kans.  87,  3  L.  E.  A.  587. 
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South  Carolina,  Missouri,  Tt'xus,  and  ^lontaiia  hold  that  a  bona 
fide  club  is  not  within  the  statute;  the  courts  of  Maryland, 
North  Carolina,  Alabania,  Louisiana,  Indiana,  Michigan,  New 
Jersey,  and  Kentucky,  hold  that  it  is."*^  While  it  is  difficult  to 
deny  that  the  furnishinor  of  liquor  for  pay,  even  without  profit, 
is  a  sale,  yet  there  is  j^reat  force  in  the  argument  that  the 
statutory  provisions  rojrarding  dramshops  or  other  places 
where  liquor  is  sold  are  often  totally  unsuited  to  social  clubs, 
making  it  practically  impossible  for  them  to  obtain  a  license. 
From  this  it  may  be  inferred  that  sales  at  a  club  are  not  within 
the  intent  of  the  statute.  The  most  satisfactory  method  of 
dealing  with  the  question  is  to  make  special  provision  for  social 
clubs.  In  ^Massachusetts  s])ecial  licenses  are  granted  to  clubs, 
which  are  deemed  proper  or<ranisations,  for  dispensing  liquor 
to  members  only,  free  from  certain  regulations  applicable  to 
other  places  where  liquor  is  sold.^^  tj^c  New  York  law  dis- 
tinctly refers  to  corporations  or  associations  trafficking  in 
liquors  solely  with  members  thereof,^'*  and  likewise  contains  a 
few  special  provisions  in  their  favor. 

§  467.  Freedom  of  social  intercourse.— The  narrowest  con- 
ception of  personal  liberty  must  include  the  right  to  enter  into 
relations  which  do  not  all'i^ct  the  legal  rights  of  the  parties, 
which  do  not  directly  endanger  public  safety,  health,  order  or 
morality,  and  which  are  not  intrinsically  wrongful  or  vicious 
according  to  generally  accepted  standards  of  morals  or  de- 
cency. Relations  of  such  a  character  are  not  legitimately  sub- 
ject to  th(f  police  power,  and  we  may  speak  of  a  right  of  social 
intercourse  as  a  part  of  constitutional  liberty.  Therefore  the 
law  cannot  forbid  free  citizens  to  speak  or  walk  or  visit  •with 
each  other.     It  has  been  held  in  Missouri  that  persons  cannot 

41  Graff  V.   Kvans,  L.  R.  8  Q.  B.  330,  11  L.  R.  A.  593;  State  v.  Easton 

Div.   373;    People   v.   Adelphi   Club,  Social  Club,  73  ^M.  97,  10  L.  R.  A. 

149  N.  Y.  5,  31  L.  R.  A.  510;  Klein  64;   State  v.   Nei8,   108   N.  C.   787; 

V.  Livingston  Club,  177  Pa.  224,  34  Martin  v.  State,  59  Ala.  34;  State  v. 

L.   R.   A.   94;    Com.    v.    Smith,    102  Boston  Club,  45  La.  Ann.  585,  20  L. 

Mass.      144;      Piedmont      Club      v.  R.  A.  185;  Marmont  v.  State,  48  Ind. 

Com.,    87    Va.    540;    State    ex    rel.  21;   People  v.  Soule,   74   Mich.  250, 

Columbia  Club  v.  McMaster,  35  S.  C.  2  L.  R.  A.  494;  State  v.  Essex  Club, 

1;  State  V.  St.  Louis  Club,  125  Mo.  53  N.  J.  L.  99;    Kentucky  Club  v. 

308,  26  L.  R.  A.  573;  State  v.  Austin  Louisville,  92  Ky.  309. 

Cluh,  89  Tex.  20,  30  L.  R.  A.  500;  ^2  Rev.  Laws,  eh.  100,  $  88. 

Barden  v.  Montana  Club,   10  Mont.  *^  Liquor  Tax  Law,  §  24, 
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ho  forbidden  knowingly  to  associate  with  other  persons  having 
the  reputation  of  thieves,****  and  in  Kentucky,  that  persons 
other  than  male  relatives  cannot  be  forbidden  to  speak  to  a 
l)rostitute  on  a  street.**^  Such  measures  would  result  in  a 
social  isolation,  which  can  only  be  inflicted  as  criminal  punish- 
ment by  due  process  of  law.  It  is  conceived  that  it  would  be 
entirely  beyond  the  power  of  the  state  to  forbid  mere  social 
intercourse  between  white  persons  and  persons  of  color. 

The  freedom  of  social  intercourse  must  also  include  the 
right  to  use  any  language  which  the  parties  may  choose.  In 
countries  in  which  the  policy  of  the  government  is  to  substi- 
tute the  Innguage  of  the  predominant  nation  of  the  state  for 
that  of  other  nationalities  inhabiting  provinces  or  districts  of 
the  state,  measures  to  that  end  do  not  extend  to  the  control 
of  purely  social  relations. 

In  distinction  from  the  liberty  of  private  conduct  at  home, 
this  right  of  social  intercourse  includes  many  acts  which  are 
])ublic  and  are  susceptible  of  proof  without  unconstitutional 
searches  or  other  intrusion  into  privacy.  The  denial  of  the 
])ow(*r  of  the  state  follows  from  the  consideration  that  there 
must  be  an  intimate  social  sphere  in  which  the  use  and  develop- 
ment of  individual  faculties  is  absolutely  inconsistent  with  the 
exorcise  of  compulsion,  and  especially  that  association  with 
other  persons  is  part  of  the  enjoyment  of  life,  and  that  the 
entire  sei)aration  of  different  classes,  in  the  absence  of  specific 
and  individual  elements  of  danger,  to  be  established  by  due 
process  of  law,  cannot  be  regarded  as  necessary  ta  the  public 
welfare,  where  the  theory  of  equality  of  rights  prevails. 

**  Kx  parte  Smith,  135  Mo.  223,  ^-^  Hechinger  v.  Maysville,  22  Ky. 
33  T..  H.  A.  606.  Law  Rep.  486,  49  L.  B.  A.  114. 
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CHAPTER  XXTT. 
CIVIL  UBEBTT:     SEUGIOUS  AND  POLITIOAI.. 

FREEDOM  OF  RELIGION.     §§  458-470. 

§  468.  The  constitutional  guaranty.— An  express  guaranty 
of  the  freedom  of  religion  is  found  in  every  American  consti- 
tution. Congress  is  forbidden  to  make  any  law  respecting  an 
establishment  of  religion,  or  prohibiting  the  free  exercise 
thereof,^  and  in  substance  the  same  limitation  of  power  re- 
strains every  state  legislature.  The  provision  of  the  constitu- 
tion of  Illinois  may  be  quoted  as  comprehensive  and  typical: 
"The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination,  shall  forever  be  guaranteed, 
and  no  person  shall  be  denied  any  civil  or  political  right,  privi- 
lege, or  capacity,  on  account  of  his  religious  opinions;  but  the 
liberty  of  conscience  hereby  secured  shall  not  be  construed  to 
dispense  with  oaths  or  affirmations,  excuse  acts  of  licentious- 
ness, or  justify  practices  inconsistent  with  the  ])eace  or  safety 
of  the  state.  No  person  shall  be  required  to  attend  or  support 
any  ministry  or  {)lace  of  worship  against  his  consent,  nor  shall 
any  preference  be  given  by  law  to  any  ri-ligious  (l(»nomination 
or  mode  of  worship. '*2  The  elTeet  of  this  constitutional  guar- 
anty will  appear  from  a  consideration  of  the  various  kinds  of 
I>ossible  legislation  regarding  religion. 

§  459.  Repressive  sectarian  legislation.— The  law  may  con- 
ceivably undertake  to  punish  or  restrain  expressions  of  sen- 
timent having  reference  to  religion,  which  are  contrary  to 
some  particular  religion,  faith  or  doctrine.  Sectarian  legisla- 
tion of  this  character,  in  addition  to  the  common  law  punish- 
ment of  heresy  under  the  writ  dc  luicretico  comburendOf  began 
in  England  in  the  fifteenth  century,-'  and  was  particularly 
active  during  the  reigns  of  tlie  Tudors  and  Stuarts.  Black- 
stone*  discusses  a  considerable  number  of  these  laws  which 
were  in  force  at  his  time;  they  have  all  since  been  repealed. 
Of  the  American  colonies,  Massachusetts  and  Virginia,  in  the 

1  U.  S.  Coustitutiou,  First  Amend-         ■"  li  II.  J  V,  cup.  15. 
ment  *  Book  4,  eh.  4. 

2  Art.  II,  §  3. 
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course  of  the  seventeenth  century,  enacted  laws  for  the  repres- 
sion of  Catholics  and  Quakers,  but  these  laws  disappeared  in 
the  course  of  the  eighteenth  century.  The  absence  of  all  repres- 
sive sectarian  laws  constitutes  the  principle  of  toleration,  first 
proclaimed  in  Rhode  Island's  charter  of  1663.  This  principle 
is  amply  secured  by  the  constitutional  guaranty  of  freedom 
of  religion. 

§  460.  Support  of  church  out  of  public  funds.— The  state 
may  conceivably,  without  restraining  dissenters,  support  one 
religion  out  of  the  public  funds.  This  is  the  principle  of  the 
established  religion  or  church.  It  involves  at  least  the  taxa- 
tion of  individuals  in  behalf  of  a  religion  which  they  do.  not 
acknowledg(^  In  Massachusetts,  the  town  was  at  the  same 
time  a  parish,  and  was  under  legal  obligation  to  maintain 
places  of  worship  and  ministers.  In  the  seventeenth  century, 
the  law  was  modified  so  that  every  Protestant  could  demand 
that  his  contribution  should  go  toward  the  support  of  his  own 
denomination,  and  in  this  form  the  principle  was  carried  into 
the  constitution  of  Massachusetts  of  1780,  and  was  retained 
until  1835,  when  it  was  superseded  by  the  eleventh  amendment 
to  the  state  constitution."  There  is  now  no  American  state  in 
which  the  power  of  taxation  is  exercised  for  the  support  of 
one  religion,  or  a  number  of  religions,  and  all  legislation  to 
that  effect  would  be  contrary  to  a  provision,  that  '*no  person 
shall  be  nHjuired  to  attend  or  support  any  ministry  or  plact* 
of  worship  against  his  consent.''  The  abandonment  of  such 
public  support  and  the  emancipation  of  the  civil  status  from 
the  requirement  of  religious  sanction  or  recognition,  are  the 
main  points  in  the  establishment  of  the  principle  of  the  separa- 
tion of  church  and  state. 

§  461.  Religious  disqualifications.— Freedom  of  religion  is 
impaired  by  the  recpiiivment  of  religious  profession  of  some 
sort  for  the  exercise  of  public  fimctions.  This  was  the  policy 
of  the  English  Corporation  and  Test  Acts.  The  first  constitu- 
tions of  New  Hampshire  and  of  North  and  South  Carolina 
excluded  non-Protestants  from  all  or  from  the  highest  oifices: 
New  Jersey  and  Vermont  provided  only  that  no  Protestants 

•'The     history     of     Icjjislation     in  ret  v.  Taylor.  0  Craiuh.  43;  also  ar- 

Virjjjiiiia     was    coni])licated     by     the  ( ouiit  of  lepislation  of   17S4  in  Rey- 

((nifiscntioii     of     irlehc     l.nids.       Sec  noMs    v.    United    States,    98    U.    S. 

Turpin  v.  Loeket,  6  Call.   113;  Ter-  145. 
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should  be  excluded ;  in  Massachusetts,  Delaware,  and  Maryland 
the  oath  required  of  all  officers,  in  Pennsylvania  and  Vermont 
the  oath  required  of  members  of  the  legislature,  was  such  that 
it  could  be  taken  by  Christians  only.  Provisions  of  this  nature, 
while  they  do  not  impair  personal  liberty  or  aflFect  rights  ot' 
property,  discriminate  on  account  of  religion.  The  constitutioii 
of  the  United  States  provides  that  no  religious  test  shall  ever 
be  required  as  a  qualification  to  any  office  or  public  trust  under 
the  United  States.^  The  disqualification  of  non-Christians  has 
disappeared  everywhere ;  and  it  is  inconsistent  with  a  provision 
that  **no  person  shall  be  denied  any  civil  or  political  right, 
privilege  or  capacity  on  account  of  his  religious  opinions."  In 
the  absence  of  such  a  provision,  it  was  held  in  Massachusetts 
and  Illinois,  that  an  atheist  may  be  disqualified  from  acting 
as  a  witness,^  but  the  insertion  of  the  provision  in  the  Illinois 
constitution  of  1870  was  held  to  abrogate  the  former  rule.^ 
In  Maryland,  North  Carolina,  Tennessee,  Mississippi,  and  Ar- 
kansas, atheists  are  excluded  from  office  by  constitutional  pro- 
visions; and  this  is  conclusive,  since  the  federal  constitution 
does  not  protect  the  right  to  hold  office  under  the  states.  If 
the  i)rovision  were?  not  constitutional,  but  statutory,  there  can 
be  no  doubt  that  a  discrimination  against  atheists  with  refer- 
<»nce  to  the  right  to  hold  office,  would  be.  under  probably  every 
state  constitution,  an  invalid  discrimination  on  account  of  re- 
ligious opinion. 

§  462.  Recognition  of  religion.— The  state  avails  itself  of 
the  existence  of  religious  sentiment  among  the  people,  or 
acknowledges  those  sentiments  in  official  utterances,  in  the 
following  matters:  the  reference  to  the  divine  power  in  the 
constitutions;  the  proclamation  of  thanksgiving  days;  the  use 
of  the  religious  sanction  for  the  oath,  leaving  a  right  of  affirm- 
ation where  the  oath  is  objected  to;  and  the  recognition  of 
the  religious  celebration  of  marriages.  In  these  cases  the  state 
neither  compels  nor  restrains,  and  its  relation  to  religion  may 
be  described  as  purely  moral;  hence  these  practices  are  not  re- 
garded as  ob.j(M»tionable  on  constitutional  grounds.  The  em- 
ployment of  chaplains  in  penitentiaries,  in  the  U.  S.  army  and 
navy,  in  state  militias,  in  Congress,  and  sometimes  in  legisla- 

«r.  8.  Constitution,  Art.  VI,  §  3.      104;      (Vntral      >[ililjn-y     Trai-t      v. 
^Thurstou    V.     VVhituey,    2    Cush.     l.'ocknn'llow,  17  111.  541. 

>^  Ihonek    V.    IVMpIo.    134    III.    130. 
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tive  assemblies  of  the  states,  is  sanctioned  by  long  acquiescence,  ^ 

although  the  abandonment  of  the  practice  in  the  majority  of  '^ 

state  legislatures  indicates  some  doubt  as  to  its  propriety;  it  J 
does  not  involve  any  question  of  the  police  power. 

§  463.    The  Bible  in  public  schools.— The  use  of  the  Bible  in       m 

the  public  schools  presents  a  constitutional  question  especially  ^ 
in  those  cases  in  which  the  child  is  required  to  attend  during  t 
the  reading  from  the  Bible.  Religious  liberty  would  seem  to  re-  - 
quire  that  pupils  at  the  request  of  their  parents,  or  otherwise 
for  good  cause,  must  be  excused  from  attendance,  and  this  is 
recognised  by  the  practice  of  many  states.^  In  Maine,  how- 
ever, a  different  view  was  taken:  where  a  Catholic  child  was 
expelled  for  refusing  to  read  the  Protestant  version  of  the 
Bible,  it  was  held  that  the  parent  had  no  cause  of  action;^**  and 
in  an  action  by  the  child  it  was  further  held  that  the  adoption 
of  the  Protestant  Bible  as  a  reading  book  in  the  public  schools 
is  an  act  of  the  school  authorities  which  the  courts  cannot 
control,  and  that  the  liberty  of  religion  and  the  equality  of 
denominations  is  not  thereby  violated.^*  .  The  reading  from  the 
Bible  where  attendance  is  not  compulsory  raises  no  question 
of  the  police  power;  it  has,  however,  been  questioned  on  the 
ground  that  the  taxpayer  is  thereby  compelled  to  support  re- 
ligious worship.  This  contention  has  been  sustained  in  Wis- 
consin,^- and  the  Supreme  Court  of  Ohio  has  at  least  intimated 
a  like  opinion.^**  In  Nebraska  it  is  said  that  '* whether  it  is 
prudent  or  politic  to  permit  Bible  reading  in  the  public  schools 
is  a  (juestion  for  the  school  authorities  to  determine,  but 
whether  the  practice  of  Bible  reading  has  taken  the  form  of 
sectarian  instruction  in  a  i)articular  case  is  a  question  for  the 
courts  to  determine  upon  evidence/ '^^  It  is  hardly  possible 
to  contend  that  reading  from  the  Bible  imless  carefully  re- 
stricted to  purely  historical  passages,  is  not  a  religious  exer- 
cise, whether  sectarian  or  not.  A  liberal  interpretation  of  the 
constitution  might  allow  such  non-sectarian  religious  instnic- 

•■' North  V.  Board  of  Trustees,  137  ii  Donahoe    v.    Richards,    38    Me. 

HI.   296;    Moore   v.    Monroe,   64    la.  379. 

367;    Spiller    v.    Woburn.    94    Mass,  i- State  ex   rel.   Weiss  v.   Distriet 

Vll,  Board,  76  Wis.  177. 

i^>  Doiiahoe    v.    Richards,    3S     Me.  i '•  Roard    of    Kducatioii    v.    Minor, 

376.  Ii3  Oil.  St.  211. 

uSinte  V.  Sdieve,  93  X.  W.  169. 
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tion  in  the  public  schools  as  is  implied  in  reading  from  the 
Bible  without  comment,  provided  no  special  funds  are  expended 
for  that  purpose ;  but  would  not  allow  the  forcing  of  such  in- 
struction upon  children  against  the  wishes  of  their  parents; 
and  this  is  the  view  taken  in  most  of  the  states.  In  the  state 
of  Washington  the  use  of  the  Bible  in  the  public  schools  is 
expressly  prohibited;  Mississippi,  on  the  other  hand,  provides 
that  the  Bible  shall  not  be  excluded  from  the  public  schools. 

§  464.  Protective  and  restrictive  legislation— a.  Special 
protection  of  religion.— Under  this  head  should  be  mentioned: 
exemption  of  the  property  of  religious  societies  from  taxation ; 
the  protection  of  religious  meetings ;  and  the  laws  against  blas- 
phemy. Of  these,  the  exemptions  from  taxation  do  not  fall 
under  the  police  power;  the  protection  of  religious  meetings 
from  disturbance  by  disorderly  conduct  or  by  the  peddling  of 
goods  is  regarded  as  a  regulation  in  the  interest  of  peace  and 
order  in  public  places,  and  is  upheld,  as  a  like  regulation  for 
the  protection  of  any  kind  of  secular  gathering  would  be  up- 
held ;^''^  the  provisions  against  blasphemy  will  be  considered 
presently. 

b.  Restraint  of  religious  activity  in  behalf  of  the  public 
welfare.— Inhere  are  two  kinds  of  legislation  that  would  fall 
under  this  head :  measures  for  the  repression  of  practices 
deemed  disorderly  or  dangerous;  and  the  regulation  of  reli- 
gious societies,  chiefly  with  reference*  to  their  property  rights. 
This  legislation  will  also  be  considered  separately. 

The  essence  and  value  of  the  constitutional  guaranty  lies  in 
two  points:  first,  that  religious  belief  as  such,  and  its  peaceful 
and  orderly  manifestation  in  worship  and  precept,  may  not  be 
treated  as  a  menace  to  the  peace  and  welfare  of  the  community, 
or  as  a  possible  cause  of  disorder;  and  second,  that  whatever 
restraint  is  placed  upon  religious  activity,  through  rules  of 
property  or  otherwise,  nuist  be  applied  to  all  denominations 
alike,  in  order  to  avoid  the  preference  and  discrimination 
which  the  constitutions  forbid. 


j?  466.    Blasphemy.— Blasphemy,  according  to  Blackstone.*^ 


S 


«5  Nfcvws  V.    Baker,    120    HI.   567;  v.   Stovall,    103    X.   (.'.   41H,    H   S.    K. 

Coin.     V.     Hwirsj*,     132     Mass.     .142;  !»n();    src,    also.    Com.    v.    Bacon,    13 

State     V.     Ci\ti\     'iS     X.      IT.     240;  Bush   (Ky.)   210. 

State  V.   Head.   12   Hh,   I.   137;   State  1 'J  Hook  LV,  p.  .30. 
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consists  in  denying  tjie  being  or  providence  of  God,  in  con- 
temelions  reproaches  of  Jesus  Christ,  in  profane  scofiBng  at  the 
holy  scriptures,  or  exposing  them  to  contempt  and  ridicule.  It 
is  an  offense  at  common  law,  but  the  courts  could  and  should 
regard  the  common  law  rule  as  abrogated,  if  or  in  so  far  as  it 
is  inconsistent  with  the  constitution.  In  America,  some  notable 
eases  have  b(»en  decided  under  the  common  law  or  under  earlier 
statutes,  in  New  York,  People  v.  Ruggles,^*^  in  1811;  in  Penn- 
sylvania, I'pdej^raph  v.  Com.,*^  in  1822;  in  Delaware,  State  v. 
Chandler,'"  in  1S87;  and  in  Massachusetts,  Com.  v.  Kneeland,-^ 
in  1838.  In  these  cases  Wui  opinion  was  expressed,  that  a  wil- 
ful and  malicious  denial  of  God,  or  a  similar  attack  upon  Chris- 
tianity, was  sufficient  to  constitute  the  offense,  one  of  the  argu- 
ments relied  \i\)ou  being  that  (Christianity  is  part  of  the  law  of 
the  land.  In  ^lassachusetts,  the  following  words  were  held  to 
be  blasphemous:  **Universalists  believe  in  a  god,  which  I  do 
not;  but  believe  that  their  god,  with  all  his  moral  attributes 
(aside  from  nature  itself),  is  nothing  more  than  a  mere  chimera 
of  their  own  imagination.''  Th(»  court  admitted  that  a  Y)er8on 
might  simply  and  sin(r(»rely  avow  his  disbelief  on  prop<»r  and 
suitable  occasions,  but  held  that  it  was  not  necessary,  in  order 
to  constitute  blas{)hemy,  as  was  contended  for  by  a  dissenting 
.judge,  that  the  denial  should  involve  calumny,  detraction  or 
abusive  language.  In  all  the  other  cases  the  language  used 
was  abusive  juid  indecent.  The  .Massachusetts  decision  is  not 
consistent  with  present  ideas  of  freedom  of  conscience  and  its 
(»x])ression,  nor  is  it  conceivable  that  the  Kneeland  case  would 
be  decided  in  ^lassachusetts  to-day  as  it  was  decided  sixty 
years  ago.  Public  sentiment  and  long  continued  practice  of 
toleration  nuist  b(»  regarded  as  conclusive  upon  the  true  inter- 
])retation  of  the  constitutional  freedom  of  religion,  which  can- 
not be  irrevocably  iixcnl  by  one  decision  rendered  by  a  dividcMl 
court,  and  never  since  acted  upon.  The  decisions  in  the  other 
cases  can  be  sustained  without  subscribing  to  all  that  was 
said  by  the  courts  in  support  of  them.  The  freedom  of  religion 
demands  the  freedom  of  attack;  but  the  right  of  attack  and 
public  propaganda  does  not  JTistify  the  violation  of  public 
order  and  common  decency.  The  oifense  of  blasphemy,  to  be 
consistent  with  the  constitution,  should  not  be  held  to  be  com- 

1"  S  .loliiis.   -IM).  li'L'  Harr.  ru/S. 

18  11   S.  cV  U.  'MH.  '-^'20  Pick.   1106. 
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plete  without  calumny,  detraction  or  abusive  laujLruaj^e ;  it 
should  in  other  words  be  treated  like  profaneness,  upon  prin- 
ciples applicable  to  all  nuisances. 

S  436.  Regulative  legislation.— The  statutes  of  the  different 
states  show  a  considerable  amount  of  regulative  legislation 
re«:arding  matters  of  religion.^i  The  bulk  of  it  deals  with  th<» 
property  rights  of  religious  societies.  The  exercise  of  religion 
practically  requires  the  use  of  property,  but  it  does  not  follow 
that  its  free  exercise  involves  uncontrolled  property  relations. 
Where  property  is  placed  in  the  service  of  religion,  it  is  done 
almost  universally  through  the  machinery  of  organised  asso- 
ciation ;  property  devoted  to  religious  purposes  is  regularly 
property  belonging  to  some  society.  The  holding  of  such  proi>- 
erty  practically  recpiires  either  a  trust  or  incorporation.  Trusts 
as  well  as  corporations  are  subject  to  legislative  control,  with 
this  difference,  that  trusts  are  free,  inile.ss  specially  restrained, 
while  corporations  re(piire  ])ositive  legislative  sanction.  The 
statutes  of  all  the  states  have  made  provision  for  the  formation 
of  religious  societies  as  property  holding  bodies.  Th(\y  are  not 
always  called  corporations;  in  some  states  a  distinction  betw(»en 
incorporated  and  unincorporated  societies  is  recognised,  and 
in  one  state,  Virginia,  the  grant  of  corporate  charters  to 
churches  is  forbidden.  But  practically  the  societies  form(»d 
under  statutory  provisions  enjoy  facilities  for  exercising  proj)- 
erty  rights  which  give  them  substantially  a  corporate  charac- 
ter. In  providing  for  their  formation,  the  statutes  to  a  great 
extent  regulate  the  organisation  of  the  societies,  requiring  a 
minimum  number  of  members,  specifying  the  number  of  trus- 
tees, providing  for  their  election,  &c.  Such  regulation  operates 
practically  as  a  restraint,  but  is  hardly  felt  as  such;  for  the 
statutes  are  generally  frhmed  for  the  convenience  and  accom- 
modation of  the  societies,  and  not  for  their  control.  Often  the 
plan  of  organisation  peculiar  to  the  church  is  adopted  or  sanc- 
tioned by  the  statute.^^  Moreover  societies  may  generally  or- 
ganise themselves  irrespective  of  the  statutory  provisions, 
placing  their  property  in  the  hands  of  trustees  subject  to  the 


-1  See    W.    II.    Koborts,    Tiuws    rr-  --:  See   the   statutes   of   Now    York 

luting      to      relij^ious      rorporatioiis,      :n»f»lir*jibl(!     to     different     cloiioniiiui- 
Philadelphia,   1^96.  tions. 
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general  rules  of  equity  and  waiving  the  possible  advantages 
of  corporate  capacity.^* 

There  are,  however,  statutory  provisions  evincing  a  clear 
legislative  policy  to  control  or  restrain  the  holding  of  property 
by  religious  organisations.  The  strongest  provision  of  this 
character  is  probably  to  be  found  in  §  26  of  the  Act  of  Con- 
gress of  March  3d,  1887,  requiring  that  lands  of  the  Mormon 
church  should  be  held  by  trustees  appointed,  on  the  nomination 
of  church  authorities,  by  the  probate  court  of  the  territory. 
Such  a  provision,  applied  to  only  one  denomination,  is  not  con- 
sistent with  religious  equality.  In  all  states  a  maximum 
amount  of  property  is  fixed,  beyond  which  acquisitions  are  for- 
bidden; often  also  the  power  to  take  by  devise  or  bequest  is 
limited ;  in  Mississippi  the  Constitution  prohibits  all  devises  of 
real  property  to  religious  corporations  and  associations.  These 
provisions  are  derived  historically  from  the  English  statutes 
of  mortmain,  and  are  to  the  present  day  frequently  designated 
by  that  name.  Sometimes  they  are  confined  to  corporations, 
so  that  the  limitation  can  be  escaped  by  avoiding  corporate 
organisation.-^  Whether  they  are  regarded  as  manifestations 
of  the  police  power  or  as  rules  of  property,  or,  in  so  far  as  they 
affect  corporations,  as  conditions  annexed  to  the  grant  of  cor- 
porate capacity,  their  constitutionality  has  never  been  ques- 
tion(»d;  and  it  may  th(»refore  be  safely  stated  that  religious 
liberty  does  not  i)reclude  the  regulation  or  restraint  of  the 
ri«rht  to  hold  property  for  religious  purposes,  and  does  not 
impair  the  well  ini(l(»rst(>o(l  and  historically  established  power 
of  the  state  over  the  eoriwrate  holding  of  ]>roperty  or  the  hold- 
ing of  prof)erty  upon  charitable  and  eleemosynary  trusts.-*^ 
Whether  freedom  of  religion  requires  freedom  of  association 

-'See  Aklni  v.  St.  Peter's  Parish  es   affected.      Differences   of    limita- 

Church,  158   111.  t)31.  tion    of    property   caj)acity    imposod 

-i^  Aldeii     V.     SI.     Peter's     i'arish  by    the    legislature    would    seem    to 

Cluireh,  IGS  111.  G'M.  constitute  a  diseriinination  in  favor 

-'•'»  Under  the  statutes  of  New  of  the  churches  having  a  larger  ca- 
^'ork,  prior  to  the  general  provision  pacity.  inconsistent  with  constitii- 
uiade  by  chap.  3o,  (ieneral  T^aws,  §  tional  equality.  The  first  jreneral 
12,  different  limits  were  fixed  to  statute  of  New  York  for  the  hold- 
the  amount  of  property  which  in-  ing  of  property  by  churches  (Act 
corporated  churches  of  «litTorcnt  dc-  April  (>,  17S4,  chap.  IS)  recifeil  the 
nominations  were  ;il!«»wcd  to  hold,  "illiberal  and  partial  distributiou 
J*r(d)ably  such  limilalions  had  Ihmmi  of  eharrers  (»f  incorporation  to  re- 
fixed  with  the  consent  of  the  church-  ligious  societies.'' 
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for  religious  purposes,  apart  from  the  holding  of  property,  is 
a  question  upon  which  the  courts  have  not  passed.  The  right 
of  association  is  enjoyed  and  exercised  to  the  fullest  extent 
without  any  attempt  at  legislative  restraint  or  interference. 
It  may  be  safely  asserted  that  legislative  restraint  on  the  right 
of  association  for  religious  purposes,  which  would  in  any  ma- 
terial respect  hamper  the  free  exercise  of  religion,  or  favor  one 
denomination  against  the  other,  or  make  the  right  to  associate 
dependent  upon  the  arbitrary  discretion  of  administrative  oflS- 
cers,  would  be  unconstitutional. 

§  467.  Limits  of  religious  freedom.— The  constitutional 
guaranty  of  religious  liberty  covers  above  all  the  two  cardinal 
points  of  worship  and  doctrine,  the  two  forms  in  which  the 
uncontrollable  facts  of  faith  and  opinion  find  their  principal 
outward  expression ;  it  includes  secondarily  also  customs,  prac- 
tices and  ceremonies,  which,  even  where  they  do  not  form 
directly  a  part  of  worship,  are  prescribed  by  religion.  That 
this  liberty  does  not  altogether  supersede  the  operation  of  the 
]>olice  power  is  recognised  by  the  constitutional  proviso  found 
in  many  states^*^  that  it  shall  not  excuse  acts  of  licentiousness, 
or  justify  practices  inconsistent  with  the  peace  and  safety  of 
the  state,  a  proviso  which  may  be  implied  where  it  is  not  ex- 
pressed.2"  Thus  acts  of  cruelty  or  debauchery  would  be  prop- 
erly repressed  under  the  police  power,  though  demanded  by 
some  religion  as  a  form  of  worship.  In  the  United  States, 
legislation  punishing  polygamy  was  upheld,  though  the  Mor- 
mons conscientiously  believed  that  their  religion  sanctioned 
and  commended  the  practice.  The  Supreme  Court  emphasised 
the  distinction  between  opinion  and  precept  on  the  one  hand, 
and  practices  affecting  social  order  on  the  other.  Quoting  with 
approval  Jefferson's  words  ''that  it  is  time  enough  for  the 
rightful  purposes  of  civil  government  to  interfere  when  prin- 
ciples break  out  into  overt  acts  against  peace  and  good  order,'' 
it  held  that  Congress  was  deprived  of  all  legislative  power  over 
mere  opinion^  but  was  left  free  to  reach  actions  which  were  in 
violation  of  social  duties  or  subversive  of  good  order.^^ 

§  468.    Practices  and  doctrines  in  conflict  with  public  safety 

2«Stimson  American  Statute  Law  26  Reynolds  v.  United  States,  98 
1,  S  41.  U.  a  145. 

^'Beynold  v.   United   States,   98 
U.  a  145. 
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and  order.— The  principles  which  govern  the  exercise  of  the  -^> 

])()lic(*  power  for  the  protection  of  public  safety,  morals  and  MA 

,  good  order,  must  determine  the  extent  of  possible  state  inter-         — -. 
ference  with  religious  practices. 

Thus  it  would  seem  that  religious  freedom  should  not  pre-  — -. 
vent  the  ordinary  exercise  of  the  police  power  over  assemblies 
n\  public  places  in  the  interest  of  peace  and  order.^^  In  a  num- 
bei-  of  castas,  municipal  ordinances  have  been  declared  invalid 
which  regulated  street  parades  in  such  a  manner  as  to  interfere 
with  the  processions  and  exercises  of  the  salvation  army.^*^  All 
these  cases,  however,  were  distinguished  either  by  some  ele- 
ment of  discrimination,  or  by  the  vesting  of  arbitrary  discre- 
tion in  administrative  officials,  which  would  have  vitiated  the 
ordinances  if  no  question  of  religious  liberty  had  entered  into 
them.  It  has,  however,  been  recognised  that  processions  at- 
tended with  noise  or  serious  disturbance  of  traffic  may  be  prt)- 
hibited.-^^  Such  regulations  should  be  framed  in  terms  wide 
enough  to  cover  other  than  religious  parades  or  processions, 
and  under  no  circumstances  should  the  religious  character 
of  th(»  assembly  be  treated  as  a  cause  of  disturbance. 

Another  question  arises  in  connection  with  the  practice  of 
Christian  Science;  it  has  been  held  that  under  the  power  to 
protect  the  public  health  the  professional  practice  of  faith 
cure  without  a  license  may  be  prohibited  r*^  ]^y^i  ^]^f^  ^i^jj^  ^M 
prayer  and  encouragement  and  direction  of  the  thoughts  of  ^^ 
the  patient  without  recommending  or  administering  any  drug  "^ 
or  medicine,  or  giving  any  course  of  physical  treatment,  is  ^^ 
not  covered  by  the  statutes  regulating  tin*  ]>ractice  of  medi-  — 
cinc^*^  The  private  non-professional  application  of  faith  cure  "^ 
is  probably  protected  by  the  guaranty  of  religious  freedom.  In  -^ 
England  and  New  York  the  neglect  to  call  in  medical  aid  is  ^^ 
under  certain  circunistanci^s  made  a  criminal  offense. 3-*  A  stat-  — 
ute  of  this  kind,  esj)ecially  if  exception  is  made  for  the  case  of 

'-:<*§  174,  supra.  People  ex  rel.  Cartmill  v.  Rochester,  —^ 

-oRe  Frnzce,  6:5  Mich.  .S96;  State  44  Hun  166. 
V.  Dering,  84  Wis.  .^38.5,  19  L.  R.  A.  '-i  State  v.  Buswell,  40   Neb.   158. 

858;     Anderson    v.    Wellington.    40  1'4  L.  R.  A.  68. 

Kans.    173,   2   L.   R.   A.    110,    1888;  •■^:' State  v.  Mylud,  20  R.  I.  632,  41 

Ciiicago  V.  Trotter,  136  111.  430.  And  L.  R.  A.  428.     See  §   133,  supra. 
see  Com.  v.  Plaisted,  148  Mass.  375,         •«*  31   and  32  Virt.  vh.   122,  §  37; 

2  L.  R.  A.  142.  Regina    v.    Downes,    13    Cox    C.    C. 

31  State   V.   White,   64   N.  H.   48;  111,  N.  Y.  Penal  Code.  §  288;  Peo- 
ple V.  Pierson,  68  N.  E.  248. 
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the  patient  himself  objectiu^r  to  medical  treatment,  may  be  sus- 
tained either  on  the  ground  that  the  obligation  to  call  in 
medical  aid  is  not  inconsistent  with  the  right  to  resort  to 
other  modes  of  healing,  or  on  the  ground  that  the  state  may 
protect  the  patient  against  the  religious  prejudices  of  those 
having  charge  of  him. 

Some  diflSculty  in  assigning  the  proper  limits  to  religious 
freedom  may  be  experienced  in  dealing  with  incitements  to 
illegal  acts  by  ministers  or  church  officers.  The  distinction 
recognised  in  Reynolds  v.  United  States,'*^  between  opinion 
and  precept  on  the  one  hand,  and  practice  on  the  other, 
becomes  somewhat  unsatisfactory,  since  the  direct  pro- 
curement of  crime  is  generally  regarded  as  equivalent  to 
the  act  itself.  The  acts  of  Congress  against  polygamy, 
however,  carefully  refrained  from  dealing  with  doctrine 
or  preaching.  Perhaps  the  constitutional  aspect  is  this: 
the  doctrine  is  free  as  long  as  it  confines  itself  to  gc^neral 
precepts  or  inculcations  of  duty,  but  becomes  sub.jc(»t  to  the 
criminal  law  wh(»re  it  aims  to  bring  about  individually  con- 
templated acts  on  the  part  of  the  persons  addresse<l,  and  is 
followed  by  such  acts  as  a  direct  consequence  of  the  words  or 
influence  used ;  th(^  closeness  of  the  connection  between  ex- 
hortation and  crime*  would  thus  be  the  determining  test.-**'* 

§  469.  Conflict  between  civic  and  religious  duties.— An- 
other difficulty  arises  in  connection  with  the  (luestion  in  how 
far  the  performance  of  civic  duties  may  be  refused  on  th(^ 
plea  of  religious  prohibition.  The  constitutions  provide  that 
religious  freedom  shall  not  excuse  practices  inconsistent  with 
the  peace  or  safety  of  the  state;  but  such  a  provision  does 
not  cover  cases  where  the  peace  and'  safety  of  the  state  are 
not  concerned,  and  where  the  conduct  complained  of  is  not 
a  positive  practice,  but  an  omission  to  act.  Two  cases  will 
illustrate  the  difficulty. 

In  Ferriter  v.  Tyler-^'  a  number  of  Catholic  parents  had 
asked  a  school  committee  to  excuse  their  children  from  attend- 
ance at  school  on  Catholic  holidays.     The  request  was  refused, 

M  98  U.  S.  145.  a  manner  as  to  endanger  the  public 

M  The  German  Criminal  ('ode    (§  peace.     The  French   Penal  Code    (§ 

130a)    punishes    a    minister    of    re-  201-203)   even   forbids  the  criticism 

ligion,    who    in    the   exercise    of   his  or  censure  of  the  government  or  of 

calling  discusses  political   affairs  or  governmental   acts, 
publishes  political   writings   in   such  ^"^  48  Vt.  444. 
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and  when  the  ehildren  stayed  away  on  Corpus  Christi  day. 
they  were  expelled,  and  reinstatement  refused,  except  upon 
condition  of  a  promise,  that  the  rules  of  the  school  should  Ih' 
complied  with  in  future.  Thereupon  the  parents  brought 
an  action,  which  however  was  dismissed.  In  sustaining  this 
decree,  the  Supreme  Court  said:  ** Article  III.  [of  the  con- 
stitution, guaranteeing  religious  freedom]  was  not  designed 
to  subjugate  the  residue  of  the  constitution  and  the  impor- 
tant institutions  and  appliances  of  the  government  provided 
by  the  enacted  laws  for  serving  the  highest  interests  of  the 
public  as  involved  in  personal  condition  and  social  relations, 
to  the  peculiar  faith,  personal  judgment,  individual  will  or 
wish  of  any  one  in  respect  to  religion,  however  his  conscience 
might  demand  or  protest.  In  that  respect  it  is  implied  that 
while  the  individual  may  hold  the  utmost  of  his  religious 
faith,  and  all  his  ideas,  notions  and  preferences  as  to  religious 
worship  and  practice,  he  holds  them  in  reasonable  subservi- 
ency to  the  equal  rights  of  others  and  to  the  paramount 
interests  of  the  public  as  depending  on  and  to  be  served  by 
general  laws  and  uniform  administration." 

In  Simon's  Executors  v.  Gratz^^  the  plaintiff  asked  for  a 
continuance  of  his  case  on  the  ground  that  he  had  scruples  of 
conscience  against  appearing*:  in  court  or  attending  to  any 
secular  business  on  Saturday.  The  continuance  was  not 
granted,  and  in  sustaining  this  decision  the  Supreme  Court 
said:  **The  religious  scruples  of  persons  concerned  with  the 
administration  of  justice  will  reetnvc  all  due  indulgence  that 
is  compatible  with  the  business  of  the  government;  and  had 
<»ireumstances  permitted  it,  this  cause  would  not  have  been 
ordered  for  trial  on  the  Jewish  Sabbath.  But  when  a  con- 
tinuance for  conscience'  sake  is  claimed  as  a  right  and  at  the 
expense  of  a  Term's  delay,  the  matter  assumes  a  different 
aspect. ' ' 

Conflicts  such  as  those  mentioned  can  as  a  rule  be  avoided 
by  a  proper  administration  of  existing  laws,  and  it  would 
seem  to  be  the  constitutional  duty  of  public  authorities  to 
reconcile,  as  far  as  their  discretion  allows,  <'ivic  and  religions 
obligation.  A  reasonable  regard  should  be  paid  in  the  require- 
ment of  public  service  to  religious  scruples,  but  no  religious 

88  2  Pa.  412. 
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sect  should  be  allowed  to  claim  absolute  exemption  from  a 
general  civic  duty.  Freedom  of  religion  being  a  constitutional 
right,  it  would  seem  to  be  the  proper  function  of  the  courts 
to  determine  what  is  reasonable  on  either  side.  This  prin- 
ciple is  not  inconsistent  with  anything  that  was  said  either 
in  the  Vermont  or  in  the  Pennsylvania  case,  but  it  may  be 
doubted  whether  it  was  correctly  applied  in  Vermont;  for 
the  absence  of  a  limited  number  of  children  for  six  days  in 
the  year  (which  was  all  that  was  claimed)  can  hardly  be 
said  to  disarrange  the  public  school  system.  Conscientious 
scruples  against  the  bearing  of  arms  cannot  relieve  from 
general  military  duty;  some,  but  hot  all,  states  excuse  from 
service  in  the  militia  on  that  ground,  but  only  upon  payment 
of  a  jiroper  (equivalent,**"  and  it  is  not  claimed  that  the  ex- 
emption is  a  matter  of  constitutional  right.  The  constitution 
of  Tennessee  i)rovides:  *'No  person  shall,  in  time  of  peace, 
be  required  to  perform  any  service  to  the  public  on  any  day 
set  apart  by  his  religion  as  a  day  of  rest."^^ 

§  470.  Sunday  laws.— It  has  been  shown  before  that  the 
enforcement  of  Sunday  rest  is  regarded  as  a  measure  of 
purely  secular  and  <'ivil  character,  and  as  such  its  constitu- 
tionality is  firmly  established.^'  It  is  however  o])vious  that 
the  institution  of  tin*  Sabbath  rests  historically  upon  religious 
injunction,  and  the  connection  of  the  secular  law  with  the 
law  of  Christianity  has  been  judicially  recognised."*^  In 
Minnesota  and  Dakota  the  acts  forbidden  are  described  in  the 
statute  as  serious  interruptions  of  the  repose  and  religious 
liberty  of  the  coniniunity;  it  seems  to  be  thereby  implied  that 
religious  liberty  involves  a  claim  to  have  others  respect  one's 
religious  feelings  and  practices.  The  argument  of  religious 
Uberty  and  equality  has,  on  the  other  hand,  been  urged 
against  the  Sunday  laws  on  behalf  of  those  who  observe 
another  day  as  a  day  of  rest.  It  has  been  replied  to  this 
argument  that  the  law  docs  not  interfere  with  the  religious 
observance  of  any  other  day.*-^  A  stronger  argument  may 
be  found  in  the  nec(*ssity  of  uniformity  of  the  day  of  rest, 
if  peace  and   quiet   is   lo   be   secured.     If  one   day  is  to   be 

3«New   York   1   Rev.   Stat.   p.   93,  ^i  §§  184-186,  .wpro. 

§  5.  ^-*  State  V.   Anibs,  I'O  Mo.  214. 

4^' ronstitiitioii.    Art.    Xf,    §    15.  ^^  Sj)e<'ht   v.   Com.,  8   Pa.  St.  312. 
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selected,   it  is  a  recommendation  rather  than  an   objectioD,      

that  the  day  chosen  conforms  to  the  voluntary  practice  of  the  -;— ? 
vast  majority  of  the  people,  since  the  choice  should  cause  as     .^s 

little   inconvenience   as  possible.     Where,  however,   the   pur- 

suit  is  not  carried  on  in  public,  the  reason  for  the  uniformity  ^%*r 
fails,  and  the  claims  of  those  who  observe  another  day  are  -^^ 
entitled    to    consideration.     In    a    number    of    states    persons  -^rrs 

keepinjr  the  seventh  day  as  a  day  of  rest  (Jews  and  Sabbata-  

rians)  may  work  on  Sundays  i>rovided  their  work  do  not  -~M 
disturb  others.^*  An  exemption  of  this  kind  in  favor  of  "^^ 
Jews  was  held  unconstitutional  in  liouisiana  as  grantingr^sr 
special  i)rivileges  to  a  class  of  the  community.^'*  Hut  wheii^^ 
we  consider  that  the  prohibition  of  work  carried  on  in  private^= 
is  justifiable  only  on  the  g:round  of  protection  against  an^^ 
unfair  advantajsfe  over  those  who  rest,  it  is  clear  that  there—"" 
is  no  valid  reason  for  the  prohibit i(m  when*  another  <lay  iwBB« 
obs(*rv(*d,  and  that  on  the  contrary  sueh  prohihiti(Ui  <*reate.-  "" 
a  special  burden.  All  laws  should  s<»rupnloiisly  rc^spect  tht-  "■ 
j)rincipl(»  of  religions  (Mpiality,  and  as  experience  shows  thatm^ 
the  exemi)tion  within  the  bounds  indicated  is  quite  feasible,.^-  • 
it  should  be   recognised   as  a   constitutional   right. 

FREEDOM  OF  SPEECH  AND  PRESS.     §§471-479. 

Ji  471.    The   constitutional  guaranty  and  censorship.— Thc-^j^** 

first  aiueiuliuent  of  the  fedi^ral  constitution  provides  that:^  ^^ 
('o!igr(\ss  shall  make  no  law  abridging  the  freedom  of  speeeli^"»*^ 
or  of  the  ]>ress,  and  an  analogous  provision  is  found  in  the  "^  ^** 
constitution  of  every  state.  Freedom  of  speech  and  presj=-^ -^^^^ 
are  thus  generally  treated  tog<'ther  as  virtually  one  and  th*'  »  ^'* 
same  right.  Viewed  from  the  standpoint  of  the  police  pow<»r- ^  ^^*- 
ho\v<'ver,  it  is  clear  that  spe(H'h,  unless  in  a  public  assembly,  ^-^'« 
could  n(n'(»r  he  conti'olled  in  the  same  manner  as  th(»  press  ^^-***- 
The  printing  press,  on  the  other  hand,  was  in  former  times.  ^^"^^ 
as  a  matter  of  course,  sul).i(»cted  to  the  most  ample  police:.^  '^^ 
control.  The  history  of  this  control  is  set  forth  in  a  note  ^  *' 
to  IV.  Hlackst.  15*^  as  follows:  "The  art  of  printing,  soorr  "^" 
after  its  introduction,  was  looked  upon   (as  well  in  EnglancK      -' 

^«  Arkaiisiis.    Indi.-ma,    Iowa,    Ken-      York,  Ohio,   Rhotle   Islainl,   VirffiiiiA     - — • 
liuky,   Maine,    Massachusetts,   Miclii-      West    Virfjinia. 

jjan,    Nel)raska,     New    .Jersey,    New  ^■■>  Shreveport  v.  Levy,  26  I^a.  Ann       - 

071. 
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as  in  other  countries)  as  merely  a  matter  of  state,  and  subject 
to  the  coercion  of  the  crown.  It  was  therefore  regulated  with 
us  by  the  king's  proclamations,  prohibitions,  charters  of  privi- 
leges and  of  license,  and  finally  by  the  decrees  of  the  court 
of  star-chamber,  which  limited  the  number  of  printers  and 
of  presses  which  each  should  employ,  and  prohibited  new 
publications,  unless  previously  approved  by  proper  licensers.^® 
On  the  demolition  of  this  odious  jurisdiction,  in  1641,  the 
long  parliament  of  Charles  I.,  after  their  rupture  with  that 
prince,  assumed  the  same  powers  as  the  star-chamber  exercised 
with  respect  to  the  licensing  of  books,  and  in  1643,  1647,  1649 
and  1652  issued  their  ordinances  for  that  purpose,  founded 
principally  on  the  star-chamber  decree  of  1637.  In  1662  was 
passed  the  statute  13  &  14  Car.  II.  c.  33,  which  (with  some 
few  alterations)  was  copied  from  the  parliamentary  ordi- 
nances.^"^    This  act  expired  in  1679,  but  was  revived  by  statute 

I  Jae.  II.  c.  17,  and  continued  until  1692.  It  was  then  con- 
tinued for  two  years  longer  by  statute  4  Will.  &  M.  c.  24;  but 
though  frequent  attempts  were  made  by  the  government  to 
revive  it,  in  the  subsequent  i)art  of  the  reign,  yet  the  parlia- 
ment resisted  it  so  strongly  that  it  finally  expired;  and  the 
press  became  properly  free  in  1694,  and  has  ever  since  so 
continued.''  Hlackstone  thus  holds,  and  also  makes  the  state- 
ment in  the  text,  that  the  liberty  of  the  press  consists  in  laying 
no  previoiLs  restraints  upon  i)ublications,  and  this  is  in  accord- 

*«  Hudson,  Treatise  of   the  Court  is  committed  until  there  be  a  refor- 

of  Star  Chamber  FI,  §  III:     **Hero  mation     and     satisfaction     of     the 

also  is  settleil  by  precise  and  din^'t  wrong,    l)y    which    means    long    and 

orders   what    is   to   be   observed    for  t(Mlious  suits  are  avoided,  and  pres- 

[irintings  of  books  by   the  company  ont    redress   ministere<l,    and    a    well 

of    stationers,    whereby    the    incon-  established     order     honorably     sus- 

veniences    that    might    arise    in    the  laine^l. "     See,  also,  Dasent,  Acts  of 

state  are   more   strictly   curbed   and  the  Privy  Council,   1543,  p.   120. 
governed    than    the    abuses    of    any         *'  This  statute  required  law  books 

other  trade  in  the  kingdom,  for  if  to   be   licensed    by   the   Lord   Chan- 

II  ny  of  that  company  transgress  the  collor  and  Chief  Justice,  books  on 
lule  and  order  which  in  the  reign  history  and  politics  by  the  Secre- 
«if  Queen  Mary  was,  then,  by  the  lary  of  State,  and  all  other  books 
deeree  of  this  court,  settled  and  by  the  Archbishop  of  Canterbury, 
f^rescribed  unto  them,  any  that  will  or  the  Bishop  of  London,  or  the 
romplain  maketh  oath  thereof,  and  Chancellor  of  one  of  the  two  uni- 
thereupon  an   attachment  is  award-  versities. 

vdf  and  he  apprehended   thereupon, 
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Mnce  with  the  statomont  made  by  Chief  Justice  Mansfield  in 
The  King  v.  Dean  of  St.  Asaph  r^s  **The  liberty  of  the 
j>ress  consists  in  printing?  without  any  previous  license,  sub- 
ject to  the  consequences  of  law."  This  view  is  also  endorsed 
by  American  courts,  and  freedom  of  the  press  means  there- 
fore primarily  the  unconstitutionality  of  censorship.** 

The  abolition  of  censorship  is  not  inconsistent  with  the  exer- 
cise of  a  certain  police  control  over  the  press.    Germany,  which 


4«  3  T.  R.  428,  note. 

*n  Com.  V.  Blanding,  3  Pick.  304, 
1825;  Respublica  v.  Dennie,  4 
Yeates,  267,  1805. 

During  the  war  with  Spain  in 
1898,  a  I'onsorship  was  exorcised 
rivor  eablo  dispatches,  and  the  Chief 
Signal  Oflficer  for  that  purpose  took 
constnu'tive  possession  of  the  cables 
in  New  York.  In  his  report  to  the 
President  he  st^ites  that  **the  au- 
thority undor  which  the  (^hief  Sig- 
nal Officer  t'xercised  censorship  rest« 
on  that  proviso  of  law  which  vesta 
in  the  chief  Signal  Officer  of  the 
Army  the  control  nnd  o]>oration  of 
niilitnry  telegraph  lines,  and  as  soon 
as  tlicse  cables  were  militarily  oc- 
rupied  by  the  Ignited  States,  it  fell 
within  his  [>rovince  to  fix  tlie  order 
of  business  and  to  decline  such  mes- 
sages as  were  jircjndicial  to  the  mil- 
itary interests  of  tlie  United 
States."  Ft  aj)pears,  however,  from 
the  statutes,  that  tlie  teri!i  "Mili- 
tary Telejrraph  Twines"  refers  in- 
\ariably  to  certain  lines  on  the 
Indian  and  Mexican  front iej-s  for 
the  connection  of  military  i)osts  and 
stations,  const  ru<'t<'d,  owned  jind 
(»perated  })y  the  (lovcrnmetit  in  time 
of  peace  as  well  as  war.  (Kev. 
Stat.  Title  6."),  embodying  the  act 
of  .July  IM,  ISHfi.  and  !*<  Stat,  at 
l^irge  388,  and  20  St.  at  L.  p.  219, 
and  Army  Regulations  17r)9,  17fin.> 
Neither  in  the  statutes  nor  in  the 
army  r<>trulations  is  there  any  pro- 
vision   f(»r   the   control   or   possession 


of  private  telegraph  lines  in  time 
of  war.  It  appears  from  the 
Chief  Signal  Officer's  Report  that 
the  Government  proceeded  in  the 
matter  with  the  consent  of  the  ca- 
ble companies,  that  the  Govern- 
mentis  possession  was  merely  con- 
structive, and  that  the  actual  8n> 
porvision  of  dispatches  was  entrustc*) 
to  the  superintendents  of  the  com- 
panies. The  companies  themselves, 
however,  would  have  to  show  somer 
lawful  authority  to  justify  the  re- 
tention of  dispatches  against  the 
will  of  the  sender  or  without  hist 
knowledge.  The  whole  question  is- 
one  of  the  war  j)ower,  and  not  of^ 
the  police  power;  it  is  therefore 
sufficient,  in  this  connection,  to  - 
raise  the  question,  whether  under  ^ 
the  decision  in  ex  parte  Milligan  4 
AVall.  1,  the  war  power  of  the  pres-  — 

ident,   unaided   by  statutory  author 

ity,  extends  to  the  control  of  privato-rr^ 
rights  in  places  which  are  not  the— =^-* 
actual  theatre  of  war. 

What  unconstitutional  control  of  •- 
the  press  would  mean,  can  be  best^^^' 
un<lcrstood  from  a  brief  summanr^-i 
of  the  Russian  law.    Books  of  a  eer- — - 

tain   size  are  submitted  to  the  cen 

sor  only  after  being  printed,  and  arer'*=^ 
either  permitted   or  forbidden   as  n—^ 
whole.      The    prohibition    is   subje*-t — ' 
to  a  right  of  appeal  to  a  eommitt<Hr-L "" 
of  ministers.    The  issue  of  a  period — 
ical    publication    requires    a    license^ 
the  grant  or  refusal  of  which  rests* 
m    the    free    discretion    of    the    an— 
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recognises  the  principle  of  the  freedom  of  the  press,  has  the  fol- 
lowing regulations :  Every  printed  publication  must  show  the 
name  of  the  printer  and  publisher,  periodical  publications 
also  the  name  of  a  resp()usii)le  editor.  The  sale  of  publica- 
tions in  public  places  (streets,  conveyances,  depots,  restau- 
rants) requires  a  license,  which  may  be  refused  only  for  rea- 
sons specified  by  law.  Publications  which  are  calculated  to 
give  offense  in  moral  or  religious  respects  may  not  be  sold 
in  this  manner,  and  a  list  of  the  publications  kept  for  sale 
must  be  submitted  to  the  authorities.  The  publisher  of  a 
periodical  publication  must  send  a  coi)y  of  each  number  to 
the  police  of  the  place  where  it  is  published.  Subject,  per- 
haps, to  an  obligation  of  payment  in  the  case  last  mentioned, 
all  these  regulations  seem  to  be  sustainable  und<»r  our  con- 
stitutions. A  recent  statute  of  Pennsylvania  requires  every 
issue  of  a  newspaper  to  show  the  name  of  the  owner  or  pub- 
lisher, and  editor. 


thoritieH.  A  roHponsihlo  oditor  iniist 
be  eonfimied  by  tlie  povornnicnt,  and 
c'Mi  be  removed  by  the  publisher  only 
f«»r  cause.  The  sale  or  KSHijrnment 
of  the  rights  of  the  pubJishrr  rc- 
({uires  the  consent  of  tlie  govorn- 
ment.  The  application  for  a  li- 
i-eDse  is  accompanied  by  a  j>ro- 
|rramme  of  the  scope  of  the  publi- 
cation of  the  paper,  which  is  fre- 
quently limited  in  such  a  way  that 
political  discussions  are  altogether 
excluded.  The  license  is  either  free 
from  censorship  or  subject  to  it. 
Only  licenses  of  the  latter  class  are 
granted  in  the  provinces.  They 
mean  that  every  issue  of  the  paper 
must  be  submitted  to  the  censor 
and  approved  by  him,  before  it  is 
published.  Papers  free  from  cen- 
sorship are  limited  in  various  ways. 
Telegrams,  local  assembly  reports, 
an^  court  news  are  even  here  sub- 
ject to  censorship.  News  regarding 
domestic  troubles,  army  movements, 
governmental  measures,  aj)point- 
ments  and  promotions  may  be  taken 


only  from  otticial  sources.  Some 
matters  are  altogether  excluded,  so 
informati(m  regarding  the  internal 
condition  of  educational  institutions, 
religious  movements,  strikes,  anar 
rhists,  even  reports  of  suicid«^s.  Ques- 
tions nigarding  t\uw  and  wages  of 
labor,  and  its  relation  to  the  em- 
ployers, may  not  be  discussed.  Spe- 
cial topics  may  at  any  time  be 
placed  on  the  prohibited  list  by  spe- 
cial administrative  order.  A  paper 
is  always  subject  to  a  warning,  and 
after  three  warnings  it  may  be  tem- 
porarily or  permanently  suppressed. 
The  suppression  is  de<treed  by  a 
committee  of  ministers,  and  forfeits 
the  license  of  the  e<litor  and  pub- 
lisher permanently.  Less  extreme 
administrati^'e  punishments  consist 
in  the  prohibition  of  street  sales  or 
of  the  right  to  publish  advertise- 
ments. (See  article  the  Berlin 
''Nation,''  1901-1902,  No.  45.) 
Any  one  of  this  long  list  of  re- 
st rjiints  violates  the  principle  of  the 
freedoui  of  the  press. 
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§  472.  Freedom  of  speech  and  press  and  the  law  of  libel.'"'  - 
That  freedom  of  speech  and  press  does  not  mean  freodoin 
from  responsibility  for  the  abuse  of  that  freedom,  appears 
not  only  from  the  liistory  of  the  right,  but  from  express 
constitutional  provisions  to  that  effect.  Above  ail,  the  con- 
stitutions do  not  legalise  libel  and  slander  of  other  persons, 
against  which  the  remedies  provided  for  by  the  common  law 
may  be  applied.  So,  also,  there  is  no  doubt  that  speech  and 
press  may  not  be  used  to  corrupt  public  morals,  and  obscene  or 
profane  utterances  by  word  of  mouth,  in  writing  or  in  print 
may  be  made  punishable  offenses.  In  Missouri  and  Kansiis, 
statutes  have  been  u[)held  punishing  the  sale  of  newspapers 
largely  devoted  to  the  jmblication  of  scandal,  lechery  and 
immoral  conduct.^ 

From  the  point  of  view  of  political  liberty  it  therefon- 
becomes  an  imf)ortant  (iU(»stion,  whether  libels  upon  the  gov- 
ernment are  or  can  be  made  punishable.  The  older  common 
law  is  very  clear.  -Blackst(me^  says,  libels  are  malicious 
d(»l'amations  against  any  person,  and  especiall}'  against  a 
magistrate.  And  Coke  says:  **If  it  be  against  a  magistraU; 
or  other  public  ])erson  it  is  a  greater  oiTens(\  for  it  c(»ncenis 
not  only  the  brefjeh  of  th(»  peace  but  also  the  s(*andal  of  tli*' 
govei-nment."'^  Libel  of  the  governnicMit  is  at  eonimou  law 
designated  as  seditious  libel,  nnd  a  similar  offense  may  W 
committed  v(*rbnlly  by  seditious  wonls.  Seditious  intent 
may  be  defined  as  the  intent  to  vilify  or  degrade  the  govern- 
ment in  the  esteem  of  tlu^  citizens,  or  to  create  discontt'nt 
or  disaffection,  or  to  bring  th«.'  government  or  constitution 
into  hatred  or  contempt,  or  to  incite  the  people  to  tunuiit. 
violence  or  disorder.^  It  is  indifferent  at  common  law 
whether  the  seditious  utterance  is  true  or  false,  since  tli«' 
essence  of  the  otfense  is  the  provocation  to  a  breach  of 
the  peace;  but  in  America  the  e(mstitutions  commonly  pro- 
vide that  the  truth  may  be  given  in  evidence.  With  the 
(Exception     of    one     state  — Indiana  — the     truth     is,     however. 

''« See    Stephen,    History    of    the      State  v.  McKee,  73  Conn.  18,  49  L 
Criminal      lifiw      of     England,      ch.      R.  A.  542. 
XXIV.  -Book  TV,  p.  1.50. 

1  State  V.   Vail  Wye,   13H   Mo.  227;  " ')    Rop.    12r>. 

Ko   Hanks,    '>fi   Fvans.   242;    see.   also,  <  Aft    of     Crinpr«>s!»     of    Julj  14, 

1 79H, 
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not  an  absolute  justification,  especially  not  when  the  utter- 
ance is  malicious.  So  the  constitution  of  Illinois^*  pro- 
vides: **In  all  trials  for  libel,  both  civil  and  criminal,  the 
truth  when  published  with  good  motives  and  for  justifiable 
ends  will  be  a  sufficient  defence/'  The  constitutions  there- 
fore do  not  seem  to  prevent  directly  the  punishment  of 
malicious  attacks  upon  the  government  tending  to  degrade 
it  or  to  create  dissatisfaction.^ 

§  473.  Fox's  Libel  Act.— At  the  very  time  of  the  American 
revolution,  government  prosecutions  for  libel  in  England  gave 
rise  to  memorable  constitutional  struggles,  which  turned,  how- 
ever, entirely  ui)on  the  respective  provinces  of  court  and  jury 
ill  determining  the  libelous  character  of  a  publication,  the 
criminality  of  libels  not  being  (piestioned.  The  courts  had 
uniformly  ruled  that  the  jury  had  to  pass  on  thci  fact  of 
publication,  and  that  it  was  for  the  court  to  determine  whether 
the  character  of  the  publication  was  libelous,  while  it  was 
vigorously  contended  by  those  opposed  to  the  government  that 
the  question  of  intent,  and  thereby  the  whole  question  ol* 
criminality  of  the  libel,  should  be  left  to  the  jury.  The  latter 
contention  finally  prevailed  in  the  passage  of  Fox's  Libel  Act 


5  Art.  II,  §  4. 

«  On  the  defence  of  triith  the  fol- 
lowing note  to  the  report  of  tlio 
case  People  v.  Ooswell,  H  Johns. 
Ca«.  N.  Y.  337,  1804,  is  instructive: 

'  *  On  the  last  day  of  the  session  of 
the  Legislature  in  April,  1804,  a 
bill  entitled  *  An  Act  relative  to  li- 
bels' was  delivered  to  the  council 
of  revision,  and  at  the  next  80SMir)u 
of  the  legislature  wjis  sent  back 
with  the  objwtions  of  the  council. 
The  principal  objection  is  under- 
stood to  have  been,  because  the  sec- 
ond section  of  the  bill  which  allowed 
the  truth  to  be  given  in  evidence  as 
a  defence  to  an  indictment  for  a 
libel  upon  any  person  holding  an 
office  of  honor  profit  of  trust,  or 
being  a  candidate  for  any  such  of- 
fice, made  no  discriminntioTi  in  re- 
spect to  the  nature,  l«Mi<l('iicy.  or  in- 
tent  of  the  liliel,   ami    wdiild    tli(M-<»- 


fore  authorise  not  only  charges 
which  were  fit  and  proper  for  pub- 
lic information,  but  every  deline.i 
tion  of  private  vices,  defects  or  mis 
fortunes,  however  indecent  or  of- 
fensive, and  made  no  distinction  be- 
tween libels  circulated  from  good 
motives  and  for  justifiable  ends, 
nnd  such  as  were  circulated  for  se- 
ilitjous  and  wicked  purposes  or  to 
gratify  individual  malice  or  re- 
venge. On  February  12,  1805,  t\w 
House  of  Assembly  took  into  (Con- 
sideration the  objections  of  the 
Council  of  Revision  to  the  bill  con- 
cerning libels,  and,  the  question  be- 
ing put,  it  was  lost  by  a  large  ma- 
jority. 

A  new  act  of  April  6,  1805,  al- 
lowed the  truth  to  be  given  in  evi- 
dence, if  published  from  good  mo- 
tives and  for  justifiable  ends. 
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in  1792,  which  provided  that  in  trials  for  libel  the  jury  should 
g:ive  a  j^eneral  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue,  and  should  not  be  required  to  find  the 
defendant  guilty  merely  on  the  proof  of  the  publication  by 
the  defendant  of  the  paper  charged  to  be  a  libel,  and  of  th<' 
sense  ascribed  to  the  same  in  the  indictment  or  information.' 

The  principle  thus  aflSrmed  by  Parliament  in  England  had. 
as  early  as  1790,  been  embodied  in  the  Constitution  of  Pennsyl- 
vania, in  a  clause  providing  that  **in  all  indictments  for  libels  . 
the  jury  shall  have  a  right  to  determine  the  law  and  thi* 
facts,  imder  the  direction  of  the  court,  as  in  other  cases." 
The  same  principle  has  found  its  way  into  many,  if  not  mcst, 
of  the  American  constitutions. 

§  474.    Prosecutions  for  seditious  libel  in  America.— It  thus 
appears  that  freedom  of  political  discussion  and  criticism  was 
sought  to  be  secured,  not  by  altering  the  substantive  law  »f 
libel,  but  by  i)roviding  for  a  popular  control  of  it«  administra- 
tion.    That   the   principle   of   freedom   of   the   press   was  uot 
believed  to  be  contrary  to  the  jmnishment  of  sediticms  libel, 
was  shown  by  the  enactment  by  Congress,  in  1798,  of  a  sedi- 
tion  act  punishing   false,   scandalous  juid    malicious   writiups 
against  the  government  of  the   rnite<l  States  with  intent  to 
<lefame  it,  to  brin^^  it  into  coiitenipl   nnd  disrepnt<%  to  <»xcito 
the  liHtred  of  the  pe<)j)le,  stir  up  sedition,  or  to  <*ivate  unlawful 
combinations.     Tin*    a(*cused    was    allowed    by    the    provisions 
of  the  act  to  give  evidence  in  his  defence  of  the  truth  of  the 
matter,  and  the  jury  were  to  determine  law  and  fact.     Several 
convictions  were  obtained  under  the  act,  but  it  was  allowed 
to  expire  in  1801.*^     In  1805,  in  Pennsylvania,  a  prosecution 
for  libel  was  instituted  against  a  person  who  had  published: 
*' Democracy  is  scarcely  tolerable  at  any  period.     It  is  impos- 
sible not  to  discover  the  futility  of  this  Government.     *     •    • 
It  is  on  its  trial  here,  and  its  issue  will  be  civil  war,  desola- 
tion,   and    anarchy.''     The    indictment    charged    the    aecuseil 
with  bringing  into  contempt  and  hatred  the  independence  of 
the  T'nited  States,  the  constitution  of  the  commonwealth  and 
of  the  United  States,  with  intent  to  (»xeite  po])ulnr  discontent 
and  dissatisfaction  against  the  scheme  of  policy  instituted  and 
on  trial  in  the  United  States     *     *     *       ^^y  subvert  r(»i)ublican 

7  Sco  Spnrf  v.  TTiiitorl  States.   ]r,{]  ^  See  Wharton,  State  Trials. 

V.  S.  .-^l.  pp.    li.>J)-141. 
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institutions  and  free  governments,  to  involve  the  United  States 
and  the  Commonwealth  in  civil  war,  desolation,  and  anarchy, 
to  procure  by  art  and  force  a  radical  change  in  the  principh»s 
and  form  of  government  without  the  free  will,  wish  and  con- 
currence of  the  people.  The  court  charged  the  jury,  that  it 
was  no  infraction  of  the  law  to  publish  temperate  investiga- 
tions of  the  nature  and  forms  of  government,  and  that  they 
must  decide  whether  the  defendant  as  a  factious  and  seditious 
person  witli  the  criminal  intentions  imputed  to  him  in  order 
to  accomplish  the  objects  stated  in  the  indictment,  did  nmke 
and  publish  the  writing  in  question.  The  jury  rendered  a 
verdict  of  not  guilty.*^  This  was  probably  the  last  prosecution 
for  seditious  libel  instituted  in  this  country,  and  the  offense 
may  be  said  to  be  i)ni(*tic:illy  obsolete. 

Custom  and  public  scntiujcnt  Imve  come  to  sanction  the 
widest  latitude  of  criticMsni  of  the  government,  although  in 
most  eases  it  must  be  impossible  to  make  out,  by  legal  proof, 
the  truth  of  general  ehsirgcs  against  a  statesman  or  official 
or  his  adininistnitioii.  Where  th(»  criminal  bnv  is  codified, 
the  definition  oL'  Iib<4  often  fails  to  cover  sedition  and  eom- 
]>rehends  only  the  deffimntion  of  individuals.'"  The  most 
iimple  freedom  of  discussion  of  public  affairs  is  now  gen- 
erally underslocxl  to  ])e  giuiranteed  by  the  freedom  of  speech 
and  of  the  press,  and  the  long  continue<l  [)raetic(»  of  tolera- 
tion nijiy  be  accepttMl  as  sufficient  warrant  for  modifying  the 
interpretation  of  the  express  constitutional  gu«iranty  to  that 
effect. 

§ 476.    Attacks  upon  government  in  general- Anarchism. — 

A  proposition  to  forbid  and  punish  the  teaching  or  the 
propagation  of  the  doctrine  of  jinarchism,  i.  e.,  the  doctrine 
or  belief  that  all  established  government  is  wrongful  and 
pernicious  and  should  be  destroyed,  is  inconsistent  with  the 
freedom  of  speech  and  press,  unless  carefully  confined  to  cases 
of  solicitation  of  crime,  which  will  be  discussed  presently. 
As  the  freedom  of  religion  would  have  no  meaning  without 
the  liberty  of  attacking  all  religion,  so  the  freedom  of  political 
discussion  is  merely  a  phrase  if  it  must  stop  short  of  question- 
ing the  fundamental   ideas  of  politics,  law  and   government. 


••»  Respnblica  v.  Dcnnio.  4  Y(»:itr»s,  i"  Illinois    rriminal    Code,    §    177, 

*J67,  1805.  New   York   Peiuil  Code,   §   242. 
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Otherwise  every  government  is  justified  in  drawing  the  line 
of  free  discussion  at  those  principles  or  institutions,  which  it 
deems  essential  to  its  perpetuation,— a  view  to  which  the 
Russian  government  would  subscribe.*^  It  is  of  the  essence 
of  political  liberty  that  it  may  create  disaffection  or  other 
inconvenience  to  the  existing  government,  otherwise  there 
would  be  no  merit  in  tolerating  it.  This  toleration,  however. 
like  all  toleration,  is  based  not  upon  generosity,  but  on  sound 
policy;  on  the  consideration,  namely,  that  ideas  are  not  sup- 
pressed by  suppressing  their  free  and  public  discussion,  and 
that  such  discussion  alone  can  render  them  harmless  and 
remove  thti  excuse  for  illegality  by  giving  hope  of  their  realisa- 
tion by  lawful  means. 

§  476.     Incitement    to    crime    and    violence. — Freedom  of 

speech  finds,  however,  its  limit  in  incitement  to  crime  and 
violence.  Hy  the  principles  of  the  common  law,  the  procure- 
ment of  crime  is  in  itself  a  criminal  act,^-  and  a  conspiracy  U> 
commit  a  crime  is  criminal  though  the  end  is  never  accom- 
plished or  even  un<lertaken.^'^  The  prohibition  of  acts  pun- 
ishable at  common  law  is  of  course  within  the  consfitutional 
power  of  the  state  governments.  Therefon'  a  statute  may 
validly  forbid  all  speaking  and  writing  th(»  object  of  which 
is  to  incite  <iir(M'tly  to  the  commission  of  violence  and  crime. 
Such  was  found  to  be  the  character  of  the  utterances  of  the 
anarchist  leaders  in  Chicago,  who  were  convicted  in  1887.^^ 
In  the  anarchistic  propaganda  it  is  not  easy  to  draw  the 


11  Lord  Holt,  expressed  the  prin- 
ciple of  intolerance  when  he  said: 
**If  peoi)lo  shouhl  not  be  called  to 
account  for  possessinj^  the  people 
with  an  ill  opinion  of  the  govern- 
ment no  government  can  subsist. 
For  it  is  very  necessary'  for  all  gov- 
ernments that  the  people  should 
have  a  good  opinion  of  it.  And 
nothing  can  be  worse  to  any  gov- 
ernment than  to  endeavor  to  pro- 
duce animosities  as  to  the  manage- 
ment of  it ;  this  has  always  been 
looked  upon  as  a  crime,  and  no  gov- 
ernincnl  c.-ni  be  safe  without  it  is 
punishc'l."  1?<'X  v.  Tutchiii.  Holt, 
p.    424,    Bishop    I,    Sec.    4o<i.      Com- 


pare, also,  2d  Inst.  53:  *^  Against 
those  that  attempt  to  subvert,  and 
enervate  the  ICing*s  Ijjiws,  there 
lieth  a  writ  to  the  sheriff  in  nature 
of  a  commission  *  *  »  an<l  this  is 
It  J'  ti'irac,  by  process  of  law,  to  takr 
a  man  without  answer,  or  summons 
in  this  ciise;  and  the  reason  is. 
nu't'ito  heneficiuni  legis  amitiii,  qui 
legem  ipsam  »uhvertere  intendit.** 

12 Bishop's  New  Criminal  Law  I, 
§  604. 

i->Tbid,  I,  §  432. 

1*  Spies  V.  People.  122  111.  1,  3 
Am.  St.  Rep.  320. 
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line  between  discussion  or  agitation  that  must  or  should  be 
tolerated  and  methods  that  are  or  may  be  made  criminal.  It 
is  generally  conceded  that  the  state  may  forbid  incitement 
to  crime,  and  incitement  not  addressed  to  a  specific  person  nor 
aimed  against  a  specific  person  may  be  brought  within  the 
prohibition  of  the  law;  and  the  law  may  go  so  far  as  to 
treat  the  glorification  of  crimes  that  have  been  committed  as 
contrary  to  iniblic  order  and  decency;  but  the  doctrine  that 
crime  may  under  given  conditions  become  justifiable  or  that 
it  may  have  a  tendency  to  arouse  the  public  conscience  should 
not  in  itself  be  held  to  constitute  a  crime.  It  is  clear  thnt 
an  exposition  of  social  wrong  or  injustice  nuist  be  allowed, 
.nor  can  the  necessary  liberty  of  agitation  be  said  to  be  over- 
st.ei)ped  by  appeals  to  sentiment  rather  than  to  reason;  and  if 
it  is  said  that  nppeal  to  sentiment  is  apf)eal  to  passion  an<l 
may  lead  to  disorder  and  violence,  it  must  be  answ(»re(i  that 
this  was  always  the  f)lea  upon  which  political  agitation  was 
formerly  sup])ressed.  Not  even  the  fact  that  an  adherent 
of  the  doctrine  coniniils  a  erinn'  is  conclusive  that  the  teaching 
of  the  doctrine  iimounts  to  incitement;*'*  for  th(^  crime  may  as 
well  havi'  been  induced  by  a  morbid  broo<ling  over  <M»nditions 
which  jire  the  eausr'  of  sociiil  discontent,  and  some  of  the  most 
notable  of  recent  anarchist  crimes  must  probably  be  accounted 
for  on  the  hitter  theory. 

§477.  Anarchists'  cases.— While  thus  far  the  annrchist 
propaganda  has  not  yet  been  judicially  examined  with  refer- 
ence to  constitutional  liberty  of  speech,  yet  the  range  of 
necessary  toleration  above  set  forth  has  uniformly  been 
respected  in  adjudication  as  well  as  (imtil  the  statutes  of 
1902  below  set  forth)  h'gislation.  In  the  Chicago  anarchists' 
case,^^  the  Sui)reme  Court  of  Illinois  naturally  required  j)roof 
of  actual  incitement,  for  that  was  a  case  of  prosecMition  for 
conspiracy  to  murder ;  the  legislation  which  followed  under- 
took to  punish  speeches  or  publications  advising,  encouraging 
or  inciting  the  destruction  of  lawful  power  or  authority,*" 
but  the  act  was  repealed  in  1S91  without  having  received 
authoritative   interpretation,   and   it   is  therefore   left  to  con- 

1'' Stepben  Hist.  Criminal  Law  11,  Icntly    aiul    recklessly    matter    likely 

'MMK     **rt  is  one  thinjj  to  writo  with  t(i   |>ro<lure  flisturbaiiees. " 
a  (listlnct  intention  to  j.rodiicc  <lis  i'«  Spies  v.  People,  122  111.  1.  iss?. 

turbanres,  an<l  another  to  write  vio-  i'  Act  June   16,   1887. 
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jecture  what  kind  of  agitation  would  have  been  held  to  be 
covered  by  the  act.  In  England  a  general  commendation 
of  the  assassination  of  sovereigns,  published  in  an  anarchist 
paper  after  the  murder  of  Alexander  II.  of  Russia,  was  held 
punishable  imder  statute,^**  and  a  eulogy  in  the  same  paper 
upon  the  murder  of  Cavendish  and  Burke  in  1882  was  treated" 
as  a  libel.  An  incendiary  speech  by  Most  led  to  his  convic- 
tion on  a  charge  of  imlawful  assembly  in  New  York;'^  he  had 
said,  **See  that  you  are  ready  to  resist  and  kill  those  hirelings 
of  capitalists,''  and  h'ad  uttered  other  threats  which  while 
not  contemplating  immediate  action  were  held  to  tend  toward 
a  breach  of  the  peace.  Yet  the  address  considered  as  an 
individual  act  appears  to  have  been  deemed  insufficient  to 
support  a  criminal  .prosecution ;  hence  the  charge  of  imlawful 
assembly  which  required  proof  of  the  act  of  three  or  more: 
and  the  acclamation  and  aj)plause  of  the  audience  (who  were 
shown  to  be  anarchists)  was  held  to  make  out  a  case  of  par- 
ticipation in  the  threats. 

Most  was  again  prosecuted  for  an  article  in  which  h(» 
denounced  government  as  ** murder  dominion/'  advocated  the 
nnirder  of  the  ** murderers,"  and  declared  that  to  spare  them 
was  a  crime.  The  publication  of  the  article  was  held  to  be 
a  violation  of  Section  675  of  the  Penal  Code,  which  makes  it 
a  misdemeanor  to  wilfully  and  wrongfully  commit  any  act 
which  seriously  disturbs  or  endangers  the  i)ublic  peace,  for 
which  no  other  punishment  is  expressly  prescribed.^* 

§  478.  Legislation. — A  statute  was  enacted  by  Congress  in 
1903  which  provides  that  persons  who  disbelieve  in  or  who 
are  opposed  to  all  organised  government,  shall  be  forbidden  to 
enter  the  country  or  to  become  naturalised.  Such  a  prohibi- 
tion is  not  subject  to  constitutional  limitations.  No  attempt 
is  made  by  the  act  to  restrain  the  freedom  of  speech  of  anar- 
chists residing  in  the  ('ouutry. 

A  statute  enacted  by  the  legislature  of  the  state  of  New 
York  in  19022'  defines  criminal  anarchy  as  the  doctrine 
that  organised  government  should  be  overthrown  by  force  or 
violence,  and  punishes  the  advocacy,  advising  or  teaching  Af 

i*<Regiiia  v.  Most,  7  Q.  B.  D.  244,  -•«>  People  v.  Most,  171    N.  Y.  423, 

Times  May  26,   1S81,  Bishop  (^r.  L.  (54  X.  K.   17r),   HMVJ. 
I,  §  768a.  -M.:.us    UM»2,    chap.    .'^71;    Penal 

10  People  V.  Most,  12S  X.  Y.  lOS.  (\h\v  §  468  a-c. 
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the  duty,  necessity  or  propriety  of  overthrowing  or  overturning 
organised  government  by  force  or  violence,  the  publication  of 
anarchistic  sentiments,  the  participation  in  assemblages  of 
anarchists,  and  the  permission  of  the  use  of  rooms  for  such 
assemblages.  An  act  of  New  Jersey  of  the  same  year  (chap. 
133)  punishes  the  advocacy  of  the  subversion  and  destruction 
by  force  of  any  and  all  government,  and  the  incitement,  pro- 
motion, or  encouragement  of  hostility  or  opposition  to  any 
and  all  government,  also  the  membership  in  any  organisation 
formed  for  that  purpose,  and  the  introduction  and  circulation 
of  pamphlets  with  the  like  j)urpose. 

In  accordance  with  the  principles  above  set  forth  the  consti- 
tutional guaranty  of  freedom  of  speech  and  press  and  assembly 
demands  the  right  to  oppose  all  government  and  to  argue  that 
the  overthrow  of  government  cannot  be  accomplished  other- 
wise than  by  forc(»;  and  thc^  statutes  referred  to,  in  so  far  as 
they  deny  these  rights,  should  eonsecpiently  be  considered  as 
unconstitutional.  *'***^  ' 

It  is  probably  true  to  say  that  to  the  extent  that  anarchist 
agitation  exceeds  the  bounds  of  free  speech  it  is  punishable 
under  the  principles  of  the  common  law,  and  that  it  is  impos- 
sible to  strike  at  anarchism  as  a  doctrine  without  jeopardising 
valuable  constitutional  rights.22 

§  479.  Freedom  of  culture. — Freedom  in  the  pursuit  of  art, 
literature  and  science  is,  as  a  matter  of  history,  bound  up 
with  the  freedom  of  religion  and  of  speech  and  press,  for  it 
has  practically  never  been  opposed  for  other  than  religious 
or  political  motives.  To-day  this  freedom  is  established  to 
the  fullest  extent.     The  points  where  it  comes  in  contact  with 

22  The   most    conspicuous   attempt  measures.      The   party    thrived    and 

to    suppress    revolutionary    doctrine  ]  rospered    under    the    law    as    never 

and  agitation  was  made  in  Germany  before.       Thp    law    was    twice    re- 

with  respect  to  the  Social  Oomocra-  newed,  but  was  allowed  to  lapse  in 

cy.      This    party    likewise    advocates  1890,    having    demonstrated    its    ab- 

the  doctrine  that  the  oxistinpr  capi-  solute   futility. — The  German   Penal 

talistic   society   nuist   be   overthrown  Code    (Se<-.    130)   prohibits  the  pub- 

by  forcible    revolution.     After    the  lie    incitement    of    different    classes 

two  attempts  upon  the  life  of  Em-  of  the  populatifm  to  violence  a^inst 

peror    William    in    ^^ay    and    June,  each   other,    and,    both    the   German 

1878,  a  law  was  enacted   absolutely  and    the    French    law    forbid    public 

prohibiting   the   propagation    of   so-  ministers  of   religion   to  discuss  po- 

cial-democratic   teachings   nnd   sane-  litical  matters  in  a  manner  danger- 

tioning    the    severest    ndministrative  ous  to  the  peace  of  the  state. 

33 
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the  police  power  have  been  touched  upon  before,  and  a  briers 
recapitulation  will  suffice. 

The  freedom  of  medical  science  requires  that  under  the  san — 
itary  pow(»r  no  exclusive  standards  of  medical  treatment  be    -; 
established,  as  lon^  as  there  is  respectable  scientific  dissent 
from  the  correctness  of  the  theories  which  the  state  might  — 
seek  to  establish.^'*  In  the  matter  of  vivisection  the  state  should 
be  conceded  full  power  of  control,  but  this  power  should  be 
exercised  with  proper  reja:ard  for  investigations  for  the  advance- 
of  scienee.2^     Bona   fide  scientific  or  scholarly  treatment  oC" 
oftensive  subjects  should  never  fall  under  the  ban  of  the  crim— 
inally  obscene ;  but  the  state  must  have  power  (to  be  exercised, 
very  sparinjriy)  to  control  the  license  of  art  and  literature  in. 
the   matter  of  indecency   and   immorality.^^     The  state   ha«. 
power  to  control  the  education  of  minors,  and  in  doing  so  ma}*" 
further  the  interests  of  nationality,  but  where  minors  are  not 
concenuMl,  the  pursuit  of  truth  and  learninjj:  must  be  absolutelj'' 
fr(M*.     Thos<'  prin<Mples  are  so  fully  recognised  by  the  practices 
of  legislation   that    th<\v  stand   uncpicstioned,  even   if  laekingr 
expr(*ss  .iudif'ial  confirmation. 

FREKDONf  OF  ASSEMBLY  AND   ASSOCIATION.     §§480-484. 

!$  480.  The  right  of  assembly. — The  constitutions  secure  the 
ri^rht  of  lln'  people  to  assemble  to  consult  for  the  common 
<roo(l,  oil  en  in  eonjunetion  with  the  rif?ht  to  petition  the 
^'overnnient  for  a  redress  of  *rrievances.  Many  constitutions 
speak  expressly  of  peaeejihly  assembling,  and  the  common  law 
and  statutory  proliihitions  of  i-iots  and  unlawful  assemblies 
distnrhi?!^^  public  oi'dei*  or  Tor  the  purpose  of  committing 
nnlawlnl  acts,  and  the  pow«'rs  of  oflicers  of  the  peace  to  break 
them  U|)  by  immediate  exe(»ntiv<»  action  without  judicial 
p?-ocess,  arc?  not  affectc<l  by  the  «ruaranty.-*'  What  the  con- 
stitutions rorl)i<l  is  the  restraint  or  ])unislnnent  of  the  mere 
act  ol*  nieetinir  t*(H'  the  purpose  of  debate,  discussion  or  co- 
o])<*ration  r~  hnt  the  acts  and  objects  of  the  persons  assembbnl 

'-"  §   IHi*.  of    more    than    ten    persons    at    one 

-*  §  L'41).  time  to  the  Kin^  or  to  either  of  the 

-'•  §  L'3S,  L*:?y.  Houses  of  Parliament  upon  pretence 

■-•'•  HIshop    New   Crimiiinl  Procee<l-      of    presenting    any    petition    or   a<l- 

ure  I,  §  is:*,.  dress.     The  sjinie  a<'t  required  every 

-'So  ail   Knj^lish  statute  (13  Car.      petition  signed  l)y  more  than  twenty 

II,  cap.   '})   prohibited  tlie  re])airing      j>ersons    to    l>e    np|»roved    bv    three 


§480  BIGHT   OF  ASSEMBLY.  5l5 

may,  if  unlawful,  impress  at  any  time  upon  the  meeting  itself 
an  unlawful  character.**  The  right  to  meet  peaceably  for 
consultation  in  respect  to  public  affairs  has  been  declared  by 
the  Supreme  Court  of  the  United  States  to  be  implied  in  the 
very  idea  of  a  government  republican  in  form.^® 

The  constitutional  right  of  assembly,  however,  does  not 
include  the  right  to  use  for  that  purpose  the  streets  and  other 
places  owned  and  controlled  by  state  or  municipality,  but 
presupposes  that  those  who  assemble  have  a  right  to  control 
the  place  where  they  meet.  If  this  were  not  so,  the  right  of 
assembly  would  constitute  a  serious  disturbance  of  the  rights 
of  others.  Streets  and  public  places  are  devoted  to  the  use 
of  the  whole  public  for  purpose  of  traflSc,  intercourse,  and 
exercise,  and  the  use  must  be  enjoyedso  that  the  rights  of  all 
are  observed.  An  assembly,  however,  always  interferes  with 
the  general  public  use,  and  a  number  of  meetings  at  the  samt* 
time  may  cause  <lisorder  and  conflict.  Under  proper  regulations 
this  effect  may  perhaps  bo  avoided,  but  plainly  the  use  for 
this  purpose  cannot  be  claimed  as  a  matter  of  common  right. 
It  must  be  subject  to  a  police  power  of  regulation,  and  may 
be  restrained  as  to  time  and  place,  and  number  and  duration 
of  meetings.  Since  this  power  of  regulation  is  commonly 
delegated  to  municipalities,  the  courts  control  it  as  to  its 
reasonable  exercise,  and  an  absolute  prohibition  of  meetings 
in  public  places  would,  as  has  been  intimated,  be  held  to  be 
unreasonable.^*^  On  the  other  hand,  the  absolute  authority  of 
the  legislature  to  control  the  use  of  public  places  has  been 
upheld  by  the  Supreme  Court  of  Massachusetts,  and  confirme<l 
by  the  United  Stat(*s  Supremo  rourt,"^^  on  the  ground  that  the 
power  over  public  places  is  of  a  proprietary  character. 

The  question  of  the  right  to  use  public  places  has  been 
chiefly  discussed  in  connection  with  parades  and  proc(»ssions, 
which  may  be  regarded  as  a  form  of  assembly.  Municipal 
regulations    were    attacked    in    the    courts    which    restrained 

justices  of  the  peace  or  by  the  ma-         ^o  Anderson     v.     Wellinjjton,     40 

jority    of    the    grand    jury.     Provi-  Kans.  173,  2  L.  B.  A.  110;  Chicago 

sions   of   this   nature   would   violate  v.  Trotter,  136  Til.  430.     See  §  174, 

the    American    constitutional    guar-  aupra. 
anties.  "^i  Com.      v.      Davis,      162      Mass. 

"People  V.  Most,  128  N.  Y.  108.  510;  Davis  v.  Massachusetts,  167  U. 

w  United  States  v.  Cruikshank,  92  S.  43. 
U.  8.  542. 
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parades  and  processions  attended   with  music,  by   requiring 
special  permits  and  licenses.     In  several  cases  these  regula- 
tions were   aimed   particularly   at  the   Salvation  Army,   and- 

exceptions  were  made  in  favor  of  specified  kinds  of  parades 

Such  a  regulation  was  upheld  in  Massachusetts.-'^^  ])^t  declarediL 

unreasonable  and  void  in  other  states.'**^     The  adverse   deci 

sions  can,  however,  be  used  only  as  authority  for  the  prineiph=— 
that  municipal  regulations  must  not  be  oppressive  or  partial  ^.^ 
and  that  arbitrary  discretion  to  discriminate  must  not  bc^?=- 
vested  in  executive  officers.  The  question  whether  the  legisla — 
ture  itself  may  violate  the  principle  of  equality  in  the  regula — 
tion  of  the  right  to  parade,  has  not  been  distinctly  raised  or^ 
discussed ;  it  would,  in  any  event,  present  a  different  ifisu*-^"* 
from  the  right  of  assembly. 

The  right  of  public  assembly  is  probably  not  inconsistenltr- 
with  reasonable  regulations,  even  where  public  grounds  an  =— 
not  used.     The  PVench  law  of  June  80,  1881,  proclaiming  th«^="^ 
liberty  of  public  assembly,  nevertheless  requires  for  the  hold — 
ing  of  a  public  meeting  preliminary  notice  to  the  ])olice  whicte- 
has  the  right  to  detail  an  officer  to  attend  the  meeting;  itr 
requires   that   the   meeting   be   organised   with   a    responsibh* 
committee,  and  it  forbids  the  holding  of  meetings  later  thai» 
eleven    o'clock    at   night.     Provisions    of   this    character    can 
hardly  be  regarded  as  substantial  impairments  of  the  constitu- 
tional right. 

55  481.  History  of  the  right  of  association. — It  is  somewhat 
remarkable  that  while  our  constitutions  through  their  bills  of 
rights  protect  the  right  of  assembly,  they  should  be  silent 
as  to  the  right  of  association,  whereas  on  the  continent  of 
Europe,  in  the  struggle  for  political  liberty,  equal  stress  has 
been  and  is  laid  upon  both.  The  ditfenMiee  between  assembly 
and  association  is  obvious:  assembly  is  the  ])hysical  act  of  the 
meeting  of  many  in  one  plac-e,  with  or  without  organisation: 
association  presupposes  organisation,  and  im])lies  a  relation 
of  some  perman(»nee  between  a  nunilxM*  of  persons.  The  right 
of  assembly  does  not  necessarily  include*  that  of  assoeiation. 
or  vice  versa,  althcmgh  both  are  nintnally  supplementary,  and 
each  a  valuable  aid  to  the  other.  For  the  maintenance  of 
political  lih<M'ty,  the  right  of  association  is  fully  as  important 

32  Com.     V.     Plaisto.l,     14S     Mass.  "••'' Soo  §  (Ua,  (i44,  729. 
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as  the  right  of  assembly,  and  it  is  therefore  of  interest  to 
inquire  how  far  it  is,  in  America,  a  constitutional  right. 

We  should  eliminate  from  this  inquiry  associations  with  an 
economic  or  commercial  object.  So  far  as  these  are  in 
restraint  of  trade,  they  have  been  treated  of  before.  Joint 
stock  companies  have  always  been  entirely  free  in  America, 
while  in  England  they  were  at  one  time  restrained  by  the 
so-called  Bubble  Act,-'^  which  was,  however,  not  applied  to 
co-operative  associations  the  shares  of  which  were  not  freely 
transferable, ***"•  and  at  present  are  entirely  regulated  by  stat- 
ute.    . 

Associati(ms  in  general  were  not  until  the  end  of  the  eight- 
eenth century  made  the  subject  of  restrictive  statutory  legis- 
lation in  England.  It  is  said  that  under  the  early  common  law  it 
was  a  punishable  offense  to  maintain  an  organised  association, 
a  communa  or  a  gild,  without  the  king's  license,  and  the  royal 
(•xctfecpier  was  (»nriched  by  fines  levied  periodically  up(m 
"'gUdac  adult cvinac;'^^^'*  but  this  prohibition  appears  not  to 
have  been  enforced  in  later  times.^"  Unlawful  associations 
were  covered  by  the  law  of  conspiracy  and  treated  as  crimes; 
any  object  injurious  to  the  public  was  held  sufficient  to  stamp 
the  association  ])ursuing  it  as  a  conspiracy;  but  the  chief 
forms  of  consi)iraey  were  those  to  indict  another  falsely,  and 
those  in  restraint  of  trade.  The  latter  have  already  been 
treated  of.  Hudson,  iji  his  treatise  on  the  Star  Chamber,'^** 
speaks  only  of  conspiracies  to  falsely  indict,  i.  e.,  for  malicious 
prosecution,  and  it  is  in  the  Star  Chamber,  if  anywhere,  that 
we  should  expect  to  find  7*epressive  proceedings  against  unlaw- 
ful associations  of  a  social  or  political  character.  Stephen, 
in  his  History  of  the  Criminal  Law,  in  speaking  of  seditious 
conspiracy,  says-"*:  **lt  would  be  difficult  to  say  precisely 
at  what  period  the  use  of  completely  organised  voluntary 
associations  for  the  purpose  of  obtaining  political  objects 
first  became  a   marked  feature  of  English   political   life,  but 

•"'•♦6  0(H).   I,  eh.   18.  iiancoa  of  jrilds  to  be  approved   by 

35  Rex    V.    Webb,    14    East.    406;  jiistifos  of  the  peace;   but  these  or- 

Pratt   V.   HntchinHon,    15    Knst.   511.  finances    were   virtually   regulations 

'"t«See  Maddox  Firiua   Hur^.  pas-  of  trade  binding  in  the  loeality. 

sim.  :j»  Collectanea     Juridica     II,     104- 

•''"  Parliament,    bv    a<'ts    passed    in  107. 

1437    rio  n.   VI.   ca]>.   (i)    and    ir>0.S  '■^'•^U,  .^77. 
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it  is  certain  that  it  received  a  great  accessiou  of  importance, 
to  say  the  least,  when  associations  began  to  be  formed  for- 
the    purpose    of   procuring    changes    in    the    constitution    oP 
Parliament    and    the    other    institutions    of    the    country    b>^ 
constitutional   means.     In   earlier   times   the   great   questions 
which  agitated  the  country  hardly  admitted  of  such  assoeia — 
tions.     A  voluntary  association  of  the   religious  kind   under^- 
the    Tudors    or    Stuarts    would    have    rendered    its    meniben=«- 
liable  to  severe  penalties  under  the  Act  of  Uniformity.     Ai^ 
association  for  the  purpose  of  dethroning  James  II.  or  for~ 
reinstating  James  III.  would  have  been  high  treason.     It  wai=^ 
not  until  the  public  at  large,  or  considerable  sections  of  it  — 
began  to  agitate  for  changes  in  the  constitution  to  be  eflfectecS 
by  Act  of  Parliament,  that  the  formation  of  societies  openl>^ 
and  avowedly  intended  for  that  purpose,  became  possible." 

A  political  association  agitating  against  the  govemmenf~' 
could  at  any  time  have  been  dealt  with  as  a  conspiracy  iZ  stir" 
up  sedition.  However,  in  1799,  an  act  was  passed,**"  revived 
nnd  made  perpetual  in  ISl?,***  which  made  illegal  all  associa- 
tions re(iuiring  of  their  members  an  oath,  among  other  things, 
to  obey  the  commands  of  a  committee  or  other  person  not 
having  authority  by  law  for  that  purpose,^-  or  not  to  inform 
or  give  evidence  against  any  associate;  also  all  associations 
whose  members  subscribe  or  assent  to  any  test  not  required 
by  law  or  approved  by  justices  of  the  peace,  or  which  keep 
the  names  of  their  members,  or  of  their  governing  committees 
or  other  oflfieers,  secret;  also  all  associations  composed  of  dif- 
ferent divisions  or  branches  with  distinct  organisation,  or  com- 
municating by  delegates  with  other  societies;  making  excep- 
tions in  favor  of  religious  and  charitable  societies,  and  of 
Free  Masons.  Parliament  thus,  it  is  true,  under  the  stress  of 
great  political  excitement,  undertook  to  restrain  the  right  of 
political  association,  not  only  by  forbidding  clubs  whose  consti- 
tution encouraged  or  facilitated  lawlessness  through  the 
re(iuirement  of  secrecy  and  implicit  obedience,  but  by  striking 
at  all  combination  and  co-operation  of  political  societies, — a 
most  serious  check  upon  political  agitation. 

§  482.    Constitutional  power  in  America. — In  America  noth- 

<<»  39  Geo.  Ill,  cap.  79.  bidden   in   Germany,   Penal  Code,   § 

41.57  Goo.   Ill,  cap.  19.  12S. 
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ing  similar  has  ever  been  attempted  by  legislation.  There 
has  been  and  is  the  most  absolute  toleration  of  all  political 
associations.  This,  however,  does  not  necessarily  mean  lack 
of  constitutional  power  of  regulation.  Is  there  any  good  rea- 
son why  the  legislature  should  not  have  power  to  prohibit 
secret  societies  or  societies  whose  members  should  bind  them- 
selves by  oath  to  obey  implicitly  the  orders  of  superiors:? 
Such  a  prohibition  would  seem  to  be  within  the  legitimate 
scope  of  the  police  power  for  the  prevention  of  crime  and 
disorder;  for  the  possibility  of  abuse  of  such  organisation 
for  criminal  purposes  is  apparent,  and  it  certainly  impedes 
the  eflficient  administration  of  justice.  For  support  of  this 
view  reliance  may  be  placed  upon  the  analogy  of  the  prohibi- 
tion of  unauthorised  military  organisations,  which  has  been 
upheld  as  a  measure  for  the  public  peace,  although  the  right 
to  bear  arms  is  guaranteed  by  the  constitutions.**  ^  On  the 
other  hand,  the  co-operation  of  different  political  societies  may 
be  quite  essential  for  their  greater  efficiency,  and  is  an  invalu- 
able aid  to  legitimate  ])olitical  agitation.  Xot  having  any 
plausible  relation  to  disorder  or  disturbance  of  the  peace,  it 
seems  that  such  co-operation  could  not  be  validly  prohibited. 
The  right  of  association  should  then  be  treated  as  subject  to 
regulation  and  restraint  on  the  general  principles  of  the  police 
power  for  the  maintenance  of  peace  and  order,  and  these 
principles  afford  to  all  interests  concerned  the  needed  pro- 
tection. 

§  483.  Political  parties  and  primary  election  laws. — The 
primary  election  laws  enacted  in  recent  years  in  many  states 
undertake  to  regulate  the  action  of  political  parties  in  impor- 
tant particulars,  substituting  in  some  respects  absolutely 
binding  rules  imposed  by  the  legislature  for  the  former  power 
of  autonomous  management.  Thus  presiding  officers  at  pri- 
mary elections  m<ay  be  required  to  take  the  oath  of  election 
inspectors,  or  may  even  be  appointed  by  civil  authorities;  the 
right  to  vote  and  the  disposition  of  challenges  is  provided 
for;  the  appointment  of  watchers  is  required;  and  the  w^hole 
conduct  of  the  primary  election  is  placed  under  a  control 
regulated  by  law.  Moreover,  in  New  York,  the  election  and 
term  of  office  of  the  members  of  the  general  committee  of  the 
party  is  determined  by  law,  so  that  the  attempted  removal 

*»j  91,  supra. 
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from  office  hy  tlie  roniniittee  of  one  of  its  members  has  been 
held  to  be  illegal.****  Upon  what  principle  can  such  ipeisive 
control  of  party  action  be  reconciled  with  the  principle  of 
freedom  of  political  association? 

A  certain  amount  of  regulation  may  be  justified  on  the 
ground  that  an  individual  tnember  or  a  minority  is  entitled 
to  protection  against  the  abuse  of  majority  powers.  It  is 
well  established  that  a  member  of  a  club  may  have  a  judicial 
remedy  against  unwarranted  expulsion ;  but  in  granting  it 
the  courts  merely  enforce  the  fair  application  of  the  existing 
rules  of  the  association,  and  no  attempts  are  made  to  supersede 
its  autonomy.  The  plea  of  minority  protection  can  certainly 
not  justify  the  compulsory  admission  of  individuals  to  the 
right  to  vote  at  primary  elections. 

It  may  also  be  urged  that  in  primary  elections  the  party 
exercises  a  public  function  essential  to  the  legally  establisheJI 
iiuichinery  of  filling  offices,  and  that  upon  that  ground  their 
net  ion  is  inider  public  control.^^  The  recognition  by  our  pub- 
lic law  of  the  legal  status  of  the  party  as  an  agency  in  the 
making  nj)  of  (mr  government  is,  indeed,  a  development  of 
marked  iiiterest.^*^  Hut  it  is  to  be  noticed  that  for  the  pur- 
pose of  controlling  primary  elections  the  whole  party 
itineliinery  is  virtually  brought  under  state  regulation,  and 
llie  (|uestion  inust  firise  whether  this  is  consistent  with 
polilieal  liberty.  A  strict  enforcement  of  the  principle  of 
e(|mility  as  l)etw(»en  difU'eront  parties  would  prevent  flagrant 
nbuses  of  the  powers  of  the  state;  but  if  the  principle  of 
public  control  is  recognised  without  qualification,  independ- 
ence of  political  agitation  may  be  seriously  impaired. 

It  is,  however,  possible  to  explain  the  power  of  control  over 
|)arty  machinery  without  resorting  to  the  police  power  at 
nil.  This  control,  as  has  been  said,  is  only  exercised  in  eon- 
nection  with  the  conduct  of  ])rimary  elections;  the  primary 
election  laws,  again,  arc*  an  outgrowth  of  the  so-called 
;\nstralian  ballot  system,  one  of  the  principal  features  of 
wbich  is  th(*  ]>rinting  of  ballots  at  public  expense.  An  ex- 
amination  of  the   laws   will   show   that   the   compliance  with 

^4  Pooplo  ox   ml.   Coffoy   v.   Demo-  Oregon.      La  (Id   v.   Holmes,  66  Pa*"- 

<r;iti<'  (ionoral  Committee,  lf>4  N.  Y.  714. 
:;h."k  ns  X.   K.  r_M.  ^'^-Seo  F.  J.  Goodnow,  Politics an<i 

»•"•  This  view   is   t:ikeu  strougly  ii»  .Vdmiuistration,  New  York,  1899. 
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primary  election  laws  and  the  submission  to  the  control  estab- 
lished by  them  is  simply  a  condition  precedent  to  having  the 
party  recognised  as  such  on  th(»  ballot,  and  to  having  the 
names  of  its  members  printed  thereon  at  the  public  expense: 
in  other  words,  it  is  the  price  voluntarily  paid  for  the  enjoy- 
ment of  a  privilege  so  valuable  that  a  party  will  not  easily 
forego  it.  A  political  organisation  not  claiming  similar  privi- 
leges may  avail  itself  of  the  provisions  made  by  law  for  inde- 
pendent nominations,  and  thereby  escape  the  legal  control 
over  its  machinery.  A  party  ])referring  to  make  use  of  the 
privileges  conferred  by  the  primary  election  laws,  ceases  to  Ix* 
privati  juris  and  consents  to  become  an  instrument  for  secur- 
ing fair  elections;  otherwise  the  expense  of  the  primary  elec- 
tion could  not  be  charged  to  the  public.  Ceasing  to  be 
privati  juris,  it  cannot  claim  the  rights  of  private  liberty  or 
the  application  of  the  ordinary  limitations  of  the  police  power.' 

§  484.  Conclusions  reached. — The  foregoing  considerations 
lead  to  the  following  conclusions :  the  right  of  association  may 
be  placed  imder  restraint  in  the  interest  of  peace,  order  and 
security;  it  may  be  subjected  to  uniform,  impartial  and  n^ason- 
able  reguUitions  for  the  protection  of  the  members  of  the  asso- 
ciation and  of  the  public  dealing  with  it;  but  an  inipairnu^nt  of 
the  right  not  caUed  for  by  the  interests  menticuied  would  be 
unconstitutional  as  inconsistent  with  the  principles  of  liberty 
essential  to  the  existence  of  a  republican  government.  In  other 
words,  the  general  principles  of  tlie  police  power  are  adequate 
to  protect  this  right,  as  they  are  ad<M|uate  to  protect  other 
rights,  and  as  they  would  ho  ade([uate  to  ])rotect  freedom  of 
speech,  press  and  assembly,  without  express  clauses  in  the  con- 
stitutions. Associations  for  social  ]mrposes  (including  literary, 
artistic  and  scientific  societies)  stand  on  the  same  footing  of 
liberty.  • 

The  principle  may  perhaps  be  formulated  in  this  way:  po- 
litical and  social  discussion  and  agitation,  whether  through 
speech  or  press  or  ass(Mnbly  or  association,  not  resorting  or 
inciting  to  violence  (U*  crime  or  the  legal  injury  of  private 
rights,  is  subject  to  tlie  poliee  power  only  for  the  purpose  of 
reasonable  regulation  tending  to  subserve  its  legitimate  pur- 
pose, but  not  for  the  purpr)se  of  substantial  impairment  or 
suppressiofi.-*" 

*T  Social  control.  —  ^ffly  iho  ri^ht  purpose  of  iiifliioiK'iiij;  aiid  roiitroll- 
of  association  be  freely  used  for  the     in^,    tliroup:li   organised   social   pres- 
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8ure,  standardH  of  iudividual  con- 
duct? Would,  in  other  words,  a 
boycott  for  social  purposes  be  law- 
ful? The  boycotts  with  which  the 
courts  have  had  to  deal  have  had 
for  their  object  the  control  of  busi- 
ness relations,  and  no  boycott  has 
been  declared  illegal  which  scrupu- 
loujf'y  avoided  threats  and  intimida- 
tion and  libelous  or  abusive  lan- 
gnapc.  As  a  matter  of  fact,  social 
rontrol  has  not  yet  assumed  the 
form  of  a  boycott.  The  most  in- 
cisive forms  of  organised  social  pro- 
ceeding against  an  individual  are 
expulsion  from  societies  and  excom- 


munication from  the  church;  but 
in  these  cases  the  individual  by  join- 
ing the  organisation  has  voluntaiilr 
subjected  himself  to  its  jurisdiction. 
On  principle,  a  political  commanitj 
which  assigns  to  state  compulsion 
the  narrowest  possible  limits  invites 
social  self -protection  and  depends 
upon  it.  It  should  therefore  allow 
the  widest  scope  to  voluntary  or- 
ganised and  associated  action,  in- 
sisting at  the  same  time  upon  the 
most  scrupulous  respect  of  individ- 
ual rights  of  person  and  propertr. 
and  enforcing  the  strictest  liabilitr 
for  violence,  fraud  and  defamation. 


CHAPTER  XXIII. 
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FREEDOM  OF  MIGKATION  AND  SETTLEMENT.     §§  485-491. 

§486.  Consideratidns  of  public  welfare. —The  character, 
the  density  and  the  distribution  of  the  population  are  of 
supreme  interest  to  the  state  from  the  political  as  well  as 
the  economic  point  of  view.  A  state  may  deem  it  necessary 
or  expedient  to  keep  undesirable  elements  out  of  its  borders, 
or,  if  within  the  territory,  to  sejrrejrate  or  confine  them  to 
certain  districts,  or  to  prevent  the  emigration  of  its  people, 
or  to  check  the  movement  from  one  portion  of  the  territory 
to  another,  or  from  country  to  city,  or  to  encouragre  it.  The 
exercise  of  state  authority,  however,  in  this  direction  is  open 
to  the  objection  that  artificial  restraints  on  the  movement 
of  population  lead  to  individual  hardship  and  distress,  tax 
and  elude  the  vigrilanee  of  the  authorities,  run  counter  to 
economic  laws,  and  fail  to  j)rodnce  the  desired  result.  Except 
within  well  defimnl  limits,  the  police  power  therefore  yields 
to  the  principle  of  liberty  of  migration  and  settlement. 

§  486.  Movement  from  and  to  foreign  countries.— In  the 
control  of  immigration  we  shcmld  distinguish  measures  which 
aim  to  protect  the  territory  and  the  people  from  disease  and 
crime,  and  those  which  have  an  economic  or  political  object. 
Measures  of  the  former  charactiM*  were  enacted  by  the  states 
until  Congress  acted ;  but  since  fed(»ral  legislation  now  gives 
adequate  protrction  by  excluding  idiots  and  insane,  paupers  or 
persons  likely  to  become  public  charges,  persons  suffering 
from  a  loathsome  or  dangerous  contagious  disease,  persons 
convicted  of  crimes,  and  polygamists,  state  legislation  is  now 
practically  confined  to  ([uarantine  measures.^  Measures  going 
beyond  the  absolute  need  of  protection  are  regarded  as 
regulations  of  comm(»rce,  and  hence  beyond  the  power  of 
the  state.-     But   immigration  is  within  the  absolute  control 

1  Act  of  March  3,   1S91,   I  8npi»l.  Chy    Lung    v.    Freeman,    92    U.    S. 

UM.     Manb  3,   190.3.  :V2  Stnt.  at  Tj.  J7r>;    People  v.  Compajjuie  (leiieralc 

1213;  under  this  ;nt  Jilso  nnar^-hists.  Traiisatlantifjue.  107  V.  S.  .19;  <'(»ni- 

-  Passenger    ras(»s,     7     TFow.     'JS-J ;  paL^'i*'   I'raiu-aisM*  v.   State  Board  of 

Henderson  v.   Mayor.  9'J    \\  S.   l».";9  ;  ll.:!ltli.   1  sij  V.  S.  380. 
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of  the  federal  government  by  virtue  of  the  power  of  terri- 
torial sovereignty,^  and  Congress  has  in  its  measures  gone 
beyond  the  protection  of  safety,  order  and  morals;  it  has 
excluded  laborers  under  contract,**  and  Chinese  laborers,^  and 
bills  of  more  stringent  character  have  been  repeatedly  con- 
sidered by  Congress,  but  have  hitherto  failed  to  become  laws. 
The  power  to  prohibit  immigration  includes  the  power  of  strict 
supervision  over  all  immigration  to  enforce  existing  pro- 
hibitions." 

§  487.  Emigration  and  expatriation.— By  statute  of  July 
27,  1868,^  Congress  enacted  as  follows:  ** Whereas  the  right 
of  expatriation  is  a  natural  and  inherent  right  of  all  peoph' 
indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty 
and  of  pursuit  of  happiness;  and  whereas  in  the  recognition 
of  this  principle  this  government  has  freely  received  emi- 
grants from  all  nations,  and  invested  them  with  the  rights 
of  citizenship;  and  whereas  it  is  claimed  that  such  American 
citizens,  with  their  descendants,  are  subjects  of  foreign 
states,  owing  allegiance  to  the  governments  thereof;  and 
whereas  it  is  necessary  to  the  maintenance  of  public  peace 
that  this  claim  of  foreign  allegiance  should  be  promptly  and 
finally  disavowed:  therefore  any  declaration,  instruction, 
opinion,  order  or  decision  of  any  officer  of  the  United  Statt's 
which  denies,  restricts,  impairs  or  (juestions  the  riglit  of 
expatriation,  is  declared  inconsistent  with  the  fundamental 
principles  of  the   Republic." 

This  is  as  strong  a  declaration  of  governmental  prineiph» 
and  policy  as  it  is  possible  for  the  legislature  to  make;  at  Xho 
same  time  if  the  principle  is  not  one  of  constitutional  hnv, 
succeeding  legislatures  are  not  bound  by  the  declaration.**  As 
a  nuitter  of  gencM'al  pul)lic  law,  thi^  ]>ower  to  restrain  eniijifra- 
tion  belongs  to  the  territorial  sovereignty  of  every  nation/* 
and  its  exercise  may  he  neeessary  to  enforee  the  performance 

•t  1m)1i^  Vuc  Tin^r  v.  riiitr.l  States,  7  i^evist'd  Statutes  §   1999. 

14^>  r.  S.  (>9S.  «  FoiijT  Vue  Tiug  v.  Uuitod  States, 

^  Art     of     Fel)ruaiy     l'(),     IS-S."),     I  149  U.  8.  G9S. 

Sui)pl.  479.  •'  Phillimore  Iiiternationnl   Tjjiw    I. 

'Act    of    May   .l,    1SS^L\    II    Suppl.  444.     A  Koyal   proclamation    requir- 

11*.       As    to    aiianliists,    s<'<'    §    47^,  iujj:  the  license  of  the  Comini8si«»iiers 

n(jnn.  of     IMantatioiis     for    emijrratioii     t(» 

••Sec'  Act    March  ',\,   WHVA,  ."»•_•  Stat.  America    was    issiumI    in    lf>37     (XX 

at  L.  1  111  15.  Kyiiier's  Foedera   143).     ISoe  Frank- 
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of  certain  duties,  as,  e.  jr.,  of  military  service;  but  it  is  not 
H  violation  of  any  international  oblijjation  for  one  state  to 
receive  a  person  whose  enii juration  was  prohibited  by  his 
sovereign,  and  this  is  plainly  implied  in  the  act  of  Congress 
above  quoted,  and  has  been  constantly  affirmed  by  the  Amer- 
ican government.*'' 

Most  nations  have  abandoned  the  policy  of  restraining  emi- 
gration by  force,  and  tiie  I'nited  States  has  never  had  occasion 
to  adopt  such  policy.  The  right  to  leave  the  country  would 
not  necessarily  draw  with  it  tlie  right  of  expatriation,  i.  e., 
the  right  to  throw  off  allegiance  and  citizenship;  but  the 
right  of  expatriation,  recognised  as  hiherent  by  Congress, 
cannot  be  conceived  without  a  right  of  emigration.  The 
constitution  is  silent  upon  any  such  right,  and  the  question 
is  whether  a  limitation  of  governmental  powers  is  to  be  im- 
plied. The  arguments  in  favor  of  such  implication  are:  the 
^act  that  the  United  States  has  been  founded  upon  emigra- 
tion and  grown  by  expatriation,  the  constant  assertion  of 
the  liberty  of  emigration  as  against  other  nations;  and  th(» 
practice  of  our  legislation.  The  latter  argument  is  of  rela- 
tively little  strength,  as  governmental  inaction  which  is  fully 
i*xplained  by  the  absence  of  any  need  of  action  cannot  be 
interpreted  as  a  confession  of  lack  of  power;  moreov(»r  in 
restraining  immigration  the  United  States  has  shown  that  it 
does  not  interpret  the  inherent  right  to  emigrate  as  including 
the  right  to  be  received  by  other  nations,  and  yet  perfecft 
freedom  of  migration  demands  leave  to  come  as  well  as  leave 
to  go.  The  implication  on  the  other  hand  is  strongly  nega- 
tived by  the  general  principle  that  the  right  of  territorial 
sovereignty  should  as  a  matter  of  law  remain  unim- 
paired, since  an  imperative  n(»cessity  for  its  exercise  may 
ari.se.  The  traditions  of  the  policy  constantly  advocated  by 
the  American  governnuMit  are  sufficiently  strong  to  make  it 
extremely  improbable  that  Uonirress  will  attempt  to  restrain 
emigi'ation ;  if,  however,  it  should  do  so,  directly  or  indirectly, 
it  is  just  as  improbable  that  the  Supreme  Court  would  deny  its 
{)ower  to  act. 

lin'R      Works       fV,      4r>S,      ajjHiiiHt  »"  Wharton,  Digest  of  rntoriiation- 

the  policy  and   .justice   of   restraints      al  Li\\\,  §   171-17'Ja. 
oil  (*!ni Juration   in   <M)nn('ction   with   a 
pntpoNcd  act   of  Parliament. 
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It  is,  however,  very  clear  that  the  states  have  no  power  to 
prevent  emigration  to  foreign  countries,  since  that  would 
amount  to  a  regulation  of  foreign  commerce  or  of  international 
relations. 

§  488.  Right  to  come  into  a  state.— The  power  of  each 
state  to  keep  from  its  borders  persons  dangerous  to  health 
or  safety  has  been  discussed  before.^^  It  may  apply  to  persons 
coming  from  other  states  as  well  as  from  abroad ;  and  as  Con- 
gress has  not  legislated  upon  interstate  migration  as  it  has 
upon  immigration,  the  power  of  the  states  may  still  be  called 
into  play.  Legislation  is  practically  confined  to  the  enforce- 
ment of  quarantine  in  case  of  epidemic  disease;  in  that 
(emergency  powers  of  exclusion  are  exercised  and  sustained.'* 

Apart  from  measures  necessary  for  self-protection  of  this 
kind,  it  has  been  held  that  the  states  cannot  restrain  persons 
generally  from  leaving  the  state  or  passing  through  the  state, 
since  such  leaving  or  passing  may  be  necessary  for  the  exer- 
(*ise  of  privileges  of  citizenship  of  the  United  States,  such  as 
going  to  the  capital  or  goiug  to  the  courts  of  the  United 
States.^"  The  ease  last  cited  was  decided  before  the  Fonr- 
tetMith  Amendment  became  law,  but  recognised  in  substance 
one  of  the  principles  secured  by  that  amendment;  for  the 
right  to  travel  throughout  the  country  is  clearly  one  of  the 
i>rivilegos  and   innnunities  of  national  citizenship. 

Tht'  right  of  the  citizen  of  one  state  to  come  into  another 
state  and  settle  there  is  guaranteed  by  Article  IV,  Section  2, 
of  the  Constitution,  granting  to  the  citizens  of  each  state  th<' 
j)rivih'g(*s  of  the  citizens  of  the  several  states. 

U(»i*ore  the  Fourteenth  Amendment  was  added  to  the  Con- 
stitution, a  nunilxM'  of  states  prohibited  the  immigration  of 
free  negroids  and  other  persons  of  color  from  other  states. 
A  j)rovision  of  that  character,  though  now  of  no  etl'eet,  remains 
in  the  eonstituticm  of  Oregon.**  A  negro  at  that  time  not 
being  a  citizen.  Article  IV,  Section  2,  of  the  Constitution. 
<li(l  not  apply.  Laws  of  Southern  states,  however,  excluding 
<*olored  seamen  from  their  ports  were  held  to  be  unconstitu- 
tional as  restraints  upon  commerce.'^     The  exclusion  of  fre<» 

•iSo(>  §   KM,  ,si/7//(/.  i-U'randall  v.  Nevada.  6  Wall  3-'). 

»-  liouisiniiji    V.    Texas.    1 7<i    V.    S.  i-*  Art   1.  Se<-.  35. 

I;     ronipa^iiie     Framaise     v.     State  lo  I  Op.  Att.  Gen.  6.59;  The  Cnii>- 

]Umn\  of  Mealtli,  l^C)  V.  S.  '^R0.  sure,   1   8pragiic  88,   Fed.  Cases  No. 

3529. 
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negroes  from  settlement  was  sustained  in  the  state  courts  ;^^ 
and  it  is  not  unlikely  that  the  Supreme  Court  of  the  United 
States  would  have  treated  them  as  being  on  the  same  footing 
with  convicts  or  paupers,  i.  e.,  as  elements  dangerous  to  the 
peace  if  not  to  the  morals  of  the  community.  The  matter 
has  now  at  most  an  historical  interest. 

The  exclusion  of  aliens  must  be  beyond  the  power  of  the 
several  states.  The  protection  of  foreigners  rests  with  the 
government  of  the  United  States,  which  is  internationally 
responsible  for  their  treatment;  a  state  law  which  should 
ileny  them  a  privilege  generally  conceded  by  international 
comity  would  therefore  be  an  unwarranted  interference  with 
the  prerogatives  of  national  sovereignty.  It  cannot  make  any 
difference  that  the  alien  comes  from  another  state,  and  not 
directly  from  abroad. 

§  489.  Emigration  from  a  state.— If  the  right  to  travel 
throughout  the  country  is  a  privilege  of  United  States  citizen- 
ship, a  state  cannot  prevent  its  citizens  from  visiting  other 
states;  and  since  the  motive  of  those  leaving  the  state  cannot 
be  inquired  into,  it  cannot  prevent  emigration.  In  some  states 
(Indiana,  Kentucky,  Oregon,  Pennsylvania)  the  right  to  emi- 
grate is  guaranteed  by  the  constitution.  A  few  of  the 
Southern  states  (Alabama.  North  Carolina,  South  Carolina, 
Georgia),  have  enacted  legislation  imposing  heavy  license 
taxes  upon  persons  engaged  in  the  business  of  hiring  laborers 
in  the  state  to  be  employed  beyond  the  limits  of  that  state. 
Except  where  the  license  fee  was  prohibitive,^^  these  laws 
have  been  upheld  by  the  state  courts,^**  and  also  by  the  United 
States  Sui)reine  Court,  on  the  ground  that  they  are  simply 
measures  of  taxation,  and  that  the  business  of  the  emigrant 
agent,  not  being  interstate*  eonnneree,  is  liable  to  state  taxa- 
tion.** The  Supreme  Court  says  that  if  the  freedom  of  egress 
from  the  state  is  affected,  it  is  ouly  incidentally  and  remotely; 
but  it  also  admits  that  the  state  can  properly  discriminate 
in  its  police  and  fiscal  legislation  between  occupations  which 

!•  Nelson   v.   People,   33   111.   390:  i«  Williams  v.  Fears,  110  Ga.  584, 

Hatwood    V.    State,    18    Ind.    402;  35  8.  K.  690;  State  v.  Hunt,  120  N. 

Pendleton  v.  State,  (>  Ark.  noo.  ('.  i\H(j,  40  8.   K.  *J16;   State  v.  Na- 

17  Joseph    V.     K.Miuli.lph.     71     Ala.  ])\vi\  (J3  8.  C.  60,  41  S.  E.  13. 

499,    46    Am.    Rep.    347;    State    v.  !«•  Williams    v.    Fears,    170    U.    S. 

Moore,  113  N.  C.  607.  270. 
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tend  to  induce  the  laboring:  population  to  leave  and  those 
which  tend  to  induce  that  population  to  remain.  In  view  of 
the  decision  in  Crandall  v.  Xevada^^^  it  must,  however,  be 
assumed  that  no  direct  burden  or  restraint  could  be  laid  upon 
persons  desiring  to  migrate  from  state  to  state. 

§  490.    Movement  from  and  to  United  States  territories.— 

The  right  to  jni grate  within  the  United  States  is  protected 
against  adverse  state  legislation,  because  it  is  one  of  the 
privileges  and  immunities  of  a  citizen  of  the  United  States; 
if  so,  it  ought  to  protect  against  federal  as  well  as  state  legis- 
lation, although  the  Fourteenth  Amendment  speaks  only  of 
the  latter;  for  the  privileges  secured  by  the  Fourteenth 
Amendment  are  fundamental,  and  fundamental  rights  under 
our  theory  of  government  cannot  be  abridged  by  legislation. 
No  attempt  has  hitherto  been  made  to  control  by  act  of 
('ongress  the  right  of  citizens  to  move  from  place  to  place  or 
to  s(»ttle  in  any  place  within  the  United  States.  The  prohibi- 
tion of  settlemejits  on  lands  granted  to  Indian  tribes^'  is 
<lirected  against  infringements  of  proprietary  rights,  and  the 
status  of  Indian  tribes  as  dependent  nations  places  the  lands 
o(*cupied  by  them  outside  of  the  territory  to  wiiich  the  com- 
mon rights  of  citizejis  apply. 

The  acquisition  of  foreign  possessions  is  a]>t  to  raise  new 
<|nestions  as  to  the  power  of  Uongress  over  migration  and 
settlement:  Are  United  States  citizens  as  free  to  settle  in  these 
possessions  as  in  other  territories/  Will  the  inhabitants  of 
th(»se  possessions  be  free  to  come  to  the  United  States,  jis  a 
matter  of  constitutional  right  !  The  eases  so  far  decided  by 
th(»  Su])reme  Court  do  not  answer  these  questions  directly, 
nor  do  they  admit  of  any  clear  inference.  But  there  is  reason 
to  suppose  that  the  desire  to  keep  Congress  unrestrained  by 
constitutional  limitations,  which  is  manifest  in  the  opinions 
of  the  majority  of  the  judges  in  the  Insular  Cases, 2-*  was 
influenced  by  the  consideration  that  if  the  constitution  were 
fully  extended  to  the  tropical  possessions.  Congress  would  be 
])ow<*rless  to  inhibit  the  influx  of  undesirable  elements  into 
th<'  population  of  th(»  Unit<Ml  States.  The  distinction  between 
incorporat(Ml   and   apjmrtenant  territory,  emphasised    by   Jus- 

•-•"  fi  Wall.  3.',.  :i-  Dowiies    v.    Mi<hvoll,    1H2    IT.    S. 

-•'  TniltMl    States    Kov.    Slat.,    Sec.      i.'44. 
L»11S. 
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tices  White,  Shiras  and  McKenna,  points  in  that  direction. 
If  it  is  held  that  the  new  possessions  are  not  part  of  the  United 
States,  persons  bom  within  them  since  the  annexation  would 
not  fall  within  the  definition  of  citizenship  contained  in  the 
Fourteenth  Amendment,  and  while  it  mipht  still  be  con- 
tended with  prreat  force  that  by  the  common  law,  which  the 
Fourteenth  Amendment  did  not  intend  to  imi)air,  there  is  no 
difference  between  citizen  and  subject,  but  only  one  status 
of  allegiance,  yet  the  law  of  citizenship,  if  not  bound  by  the 
letter  of  the  constitution,  could  be  altered  by  Congress.  It 
seems  that  the  right  of  free  migration  is  the  only  incident  of 
citizenship,  to  the  grant  of  which  to  the  inhabitants  of  the 
new  possessions  there  is  strong  opposition;  and  it  seems  to  be 
assumed  that  citizenship  carries  the  right  of  migration  and 
settlement  with  it  as  a  matter  of  course.  The  unity  of  the 
nation  and  of  the  territory  is  in  no  respect  marked  more 
strongly  than  in  the  freedom  of  movement  throughout  its 
extent,  and  the  restriction  of  that  freedom  with  regard  to 
any  j)art  of  that  territory  is  the  clearest  evidence  that  that 
part  is  to  be  treated  as  dependent  and  in  a  manner  foreign. 

S  491.  Migration  and  settlement  within  a  state.  ~  If  it  is  a 
I)rivil(»ge  of  a  citizen  of  the  United  States  to  move  freely  within 
tlh*  whole  country,  the  power  of  the  state  to  control  the 
migration  and  settlement  of  its  own  people*  within  its  own 
t(»rritory  must  logically  be  denied,  for  the  whole  country 
includes  the  state.  Hut  apart  from  the  federal  constitution, 
the  right  of  each  individual  to  travel  about  and  to  ehoose  his 
residence  must  be  regarded  as  an  essential  i)art  of  the  liberty 
which  every  state  constitution  guarantees.  Experience  has 
shown  that  governmental  interference  with  the  natural  move- 
ment of  population  is  unwise,  oppressive  and  futile.  There  is 
nothing  in  modern  legislaticm  to  parallel  the  various  royal 
proclamations  issued  in  England  toward  th(»  end  of  the  six- 
teenth and  beginning  of  the  seventeenth  century,  prohibiting 
the  building  of  houses  in  the  London  suburbs,  because  with 
such  multitudes  many  must  live  by  begging  or  worse  means,2« 
or  directing  noblemen,  knights,  and  gentlemen  having  houses 
in  the  country  to  abide  there  until  the  end  of  the  summer, 
and    attend   to   their   duties.^^     It    would   not    be   difficult   to 

•-'8  1602;    3d    Inst.    204,    XVI    Fy-  '.'0617  and   1622;  XVII  Rymer'a 

oier's  F(»edcra  448.  f^oodera,   147. 
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fiDcJ  plausible  ar^aruinents  in  favor  of  a  policy  restraining 
iiiig:ration;  so  where  depopulation  would  increase  to  those 
remaining  the  burden  of  municipal  indebtedness,  or  where 
country  districts  are  deserted  to  the  prejudice  of  agricultural 
interests,  or  where  the  excessive  grow^th  of  cities  seems  to 
produce  misgovernment  ;^^*  but  all  such  considerations  are 
outweighed  by  the  great  advantage  which  the  individual  and 
indirectly  the  state  gains  from  absolute  liberty  of  movement. 
The  recognition  of  these  advantages  has  led  in  nearly  all 
civilised  countries  to  the  abandonment  of  the  policy  of  re- 
straint. The  state  may  offer  inducements  to  direct  migra- 
tion, and  may  use  the  proprietary  control  which  it  exercises 
over  public  lands  for  that  purpose;  but  individual  liberty  is 
not  thereby  impaired. 

If  legitimate  purposes  do  not  justify  the  impairment  of 
the  general  liberty  of  migration  and  settlement,  measures  for 
the  separation  of  classes  must  be  still  more  obnoxious  to  the 
constitution.  While  the  Tnited  States  Supreme  Court  has 
sanctioned  compulsory  s(»])a ration  of  white  and  colored  per- 
sons in  public  conveyances,  it  has  intimated  that  the  assign- 
ment of  separate  residence  districts  on  the  basis  of  color, 
creed  or  nationality  would  not  be  tolerated,  and  it  has  been 
held  that  Chinese  persons  cannot  be  compelled  to  live  in  one 
portion  of  a  city .2"  A  compulsion  of  this  character  will  al- 
most invariably  be  contrary  to  the  e(iual  i)rotecti()n  of  the 
laws. 

However,  as  has  been  shown  before.^"  liberty  of  settlement 
cannot  be  claimed  by  those  who  cannot  support  themselves, 
for  their  taking  up  a  residence  in  a  district  means  the  imposi- 
tion of  a  pecuniary  burden  upon  the  community.  Henet* 
paupers,  i.  e.,  persons  actually  chargeable  upon  the  public, 
not  merely  likely  to  become  chargeable,  may  be  compelled 
to  remain  wh(»re  they  have  their  domicile  and  may  be 
reinov(*(l  to  it,-**  and  a  vagrant  may  be  punished  more  severely 

-'>  111    Gorniany    the    establishment  -'« in    re   l.oe   Siug,    43    Fed.    Rep. 

of  a   new  '^'olony, "  i.  e.,  an  urban  359.     See  §§  ()99-700,  infra. 

community  outside  of  existinpf  towns  '-"  §  271,  supra. 

or  cities,  is  regulated  by  law  for  the  ■-*^  Lovell     v.     Seebaek,    45     Minn. 

jmrpose    of     securing     proper    pro-  Ai\5,  11  L.  R.  A.  607. 

vision  for  sdiools,  et<*.  Tlie  restraint    upon  personn  likely 
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if  he  is  found  outside  the  county  of  his  residence.-"  In  thes<» 
eases  the  restraint  of  liberty  is  justified  by  the  condition 
of  the  person  restrained,  and  does  not  rely  upon  considerations 
of  public  welfare  for  which  he  is  not  responsible.  Convicts 
on  parole  being  technically  prisoners  may  be  confined  to 
designated  districts. 

FREEDOM  OF  PURSUIT  OF  LIVELIHOOD.     §§  492-497. 

§  492.  Bestriction  on  right  to  pursue  business  as  distin- 
guished from  regulation.— -The  freedom  of  engaging  in  a  busi- 
ness or  vocation  is  not  inconsistent  with  regulations  regarding 
the  manner  of  its  conduct  imposed  upon  one  of  the  recognised 
grounds  of  the  police  power.  This  freedom  is,  however,  im- 
paired not  merely  where  the  right  to  engage  in  a  business  is 
absolutely  denied,  but  also  where  it  is  made  to  depend  upon 
conditions  precedent  of  a  burdensome  or  discriminating  char- 
acter. The  following  restrictions  illustrate  a  policy  of  legis- 
lation w^hich  has  on  the  whole  been  superseded :  those  making 
a  distinction  between  city  and  country,  confining  errtain  pur- 
suits to  one  or  the  other ;^"  those  based  on  difference  of  sex; 
the  requirement  of  local  citizenship  or  membership  in  a  corpo- 
ration, exclusive  trading  privileges,  and  the  prohibition 
against  the  pursuit  of  several  trades  by  the  same  person.*^^ 
The  last  mentioned  form  of  restraint  was  not  uncommon  hi 
the  early  English  legislation,32  and  is  found  in  the  colonial 
laws  of  Massachusetts.**^  At  the  present  day  restraints  con- 
sist either  in  the  requirement  of  a  license,  sometimes  coupled 
with  the  exaction  of  a  bond,  or  in  the  requiremc»nt  of  proper 
qualification,  generally  tested  by  examination :  in  a  few  cases 

to  become  chargeable  is  inconsistent  sons  living  in  the  country  not  to  sell 

with   constitutional   rights,   and   has  at  retail  in  the  city. 

l>een    abandoned    in     England    and  ^^  All  these  were  abolished  by  the 

most  American  states.     Where  it  is  (lerman    Trade    Code,    which    estab- 

still  retained,  as  in  Pennsylvania,  its  lished  the  principle  of  the  freedom 

effect  has  hardly  been  properly  con-  of  occupation. 

M<lered  by  the  courts;  see  §  'J71,  s^i-  32  13  Ric.  II  St.  1,  c.  12,  tanners 

pra;  it  may,  however,  be  applied  to  not  to  be  shoemakers;   22  H.  VIII, 

immigrants;    sec    Act    of    March    3.  cap.    6,    butchers    not    to    keep    tan 

1903.  32  Stat,  at  Large,  p.  1213.  houses;  23  IL  VIII,  cap.  4,  brewers 

''•*  State  V.  Hogan,  63  Ohio  St.  202,  not  to  be  cooi)er8. 

.•>«  \.  K.  572.  ^^  Revised    Laws     1649,    butchers 

^'^  So  1  &  2  P.  m:  M.  cap.  7,  per-  7iot  to  tan  leather. 
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(railroads  and  insurance)  the  rondu^t  of  a  business  is  by  soim* 
laws  eonfined   to  corporations. 

§  493.  Classes  of  business  requiring  license.— An  examina- 
tion of  the  statutes  of  New  York,  Massachusetts  and  Illinois 
shows  that  in  either  one  or  more  of  these  states  the  followinfr 
occupations  are  not  free  in  the  sense  just  indicated:  the 
business  of  architects,  auctioneers,  chiropodists,  dentists, 
drupfrists,  engineers  of  stationary  enjrines.  eniphnTnent  busi- 
ness or  intelligence  offices,  enibalmers,  horseshoers,  innkeepers, 
infants'  boarding  houses,  private  insane  asylums,  insurance  and 
insurance  brokerage,  junk  and  second-hand  dealers,  mine  man- 
agers, examiners  and  hoisting  engineers,  masters,  pilots  and 
engineers  of  vessels  operated  by  machinery,  liquor  dealers, 
keepers  of  places  of  anmsement,  pawnbrokers,  peddlers, 
plumbers,  lawyers,  ])hysicians.  surgeons  and  veterinary  sur- 
geons, railroads  and  warehouses.  To  this  list  should  b' 
added  from  other  states  barbers,  commission  merchants,  and 
opticians.  Legislation  in  all  states  has  been  very  active  in 
recent  years  in  filling  up  the  list,  in  which  no  account  is  taken 
of  trades  creating  nuisances  and  trades  using  highways  in 
a  special  manner  or  asking  special  privileges.^^ 

It  is  instructive  to  compare  this  list  with  the  list  of  trades 
i\u(\  vocations  excepti^Ml  by  the  (Tcrman  trade  code  fnmi  th»' 
principle  of  fre(Ml(»m  of  occupation.  This  includes:  useful 
hut  offensive  industri(»s,  managing  steam  boilers,  keeping  '^t' 
private  hospitals  and  asylums,  the  business  of  drugifists. 
Iiorseshoers,  pilots  and  naval  (»ngin<MM's,  managers  of  ])lays. 
exhibitions  and  ainuscmt^nts.  innkeepers,  common  victiiall«'rs 
and  li(|ii(>r  st^liers,  ]>awnbrokers,  junk  and  second-hand  dealer^, 
scavengers,  dealers  in  explosives,  dealers  in  lottery  tiekets. 
auctione(»rs,  different  kinds  of  brokers,  peddlers,  surveyors, 
assayers,  weighers  (who  may  also  be  placed  under  oath', 
teachers  of  daneing,  swimming  and  gymnastics,  emi^ant 
agents,  and  tb(^  business  of  education,  insurance,  railroads, 
navigation  and  mining. 

A     comparison     between    the    two    lists    shows    a    marked 


•»^  A   Inisiiipss   wliich   ro(|uircs  spo-  of     street  railn>a<ls.       Goddani    v. 

rial    privileges,    which   cannot    1m'   in-  Chicago   &  X.    W.    Ry.   To.,  "JO'J  III. 

liiRoriminately      })estowe<l,      ran      of  :T»J,  (>(i   \.  K.   lOiWJ. 
<-(Mirse   not   ]\o  free,  so  \ho  operation 


§  494  PROTECTION  FROM  COMPETITIOX.  533 

similarity,  and  it  is  natural  to  ask  whether  it  is  possible  to 
discover  fixed  principles  underlying  the  restrained  trades,  and 
thus  establish  a  definite  scope  of  constitutional  liberty  of 
pursuit  of  livelihood.  The  restrictions  thus  far  imposed  have 
been  uniformly  sustained  by  the  courts  except  in  cases  where 
there  was  s(mic  element  of  unconstitutionality  not  ^oinp:  to  the 
root  of  the  matter,  but  touching  merely  particular  provisions 
of  the  statutes,-^'^  and  the  Supreme  Court  of  the  United  States 
has  held  that  they  are  not  contrary  to  the  guaranties  of  the 
Fourteenth  Amendment.'"^ 

§  494.  Legitimate  grounds  of  restraint  and  protection  from 
competition.— In  an  earlier  portion  of  this  treatise  the  attempt 
has  been  made  to  assign  the  various  restrictions  to  the  several 
heads  of  the  police  [>ower,  and  it  has  been  shown  that  they 
may  be  reduced  to  the  following  classification:  prevention  of 
crime  or  of  its  concealment  (pawnbrokers,  junk  dealers),  pro- 
tection of  morals  and  order  (liquor  selling,  public  amuse- 
ments), prevention  of  fraud  (peddlers,  auctioneers,  employ- 
ment offices,  insurnnee,  warehousing),  and  protection  of 
health  and  safety  (the  great  mass  of  other  restrictions). 

It  may  be  said  that  where  none  of  these  public  interests 
come  into  play,  there  is  no  warrant  for  the  exercise  of  the 
police  power,  but  it  nuist  be  asked  whether  this  limitation 
gives  adequate  protection  to  the  principle  of  liberty.  There 
are  few  trades  that  cannot  be  so  exercised  as  to  endanger  in 
a  remote  degrcM^  health  and  safety,  or  so  as  to  expose  the 
public  to  fraud.  Then*  are  very  few  cases  indeed  in  which 
restrictions  will  be  avowedly  based  upon  the  desirability  of 
restraining  com])etitioii,  and  it  is  gc»nerally  conceded  that  the 
danger  of  eomj)etiti()n  on  the  part  of  free  citizens  (the  com- 
petition of  convicts  and  of  foreigners  is  met  by  legislation) 
is  no  legitimate  ground  of  state  interference,  for  the  greatest 
and  most  sucei^ssful  extortion  of  industry  and  genius  by 
legitimate  m(»thods  cannot  be  regarded  as  detrimental  to  the 
jmblic  welfare.     Thus   no   attempt   at   legislation   against  de- 

36  State  V.  r;ar(lnor,  r}H  Oh.  St.  590,  Lasher  v.  People,  183  111.  226,  55  N. 
51  N.  E.  13(5;  Bessette  v.  People,  193      10.  ()()3. 

111.  334,  62  N.   R.  215,  .ir,  T..   R.  A.  •''«  Dent   v.   West  Virginia,   129  U. 

558;    Harmon   v.   State,   6(>    Oh.    St.      S.   114;   Crowley  v.  Chriatensen,   137 
249,  64  N.  K.  117,  58  L.  R.  A.  61S;      V.    S.    S6;     W.    W.    CarjriU    Co.    v. 

Minnesota,  180  U.  S.  452. 
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partment  stores  has  been  sueeessful.^^  To  prevent  an  abuse 
of  the  police  power  for  the  alleged  protection  of  health  or 
safety  or  the  alleged  prevention  of  fraud,  the  courts  must 
be  allowed  to  judge  whether  restrictive  measures  have  really 
these  ends  in  view.  A  remote  and  slight  danger  should  not 
be  recognised  as  a  sufficient  ground  of  restriction,  and  the 
provisions  of  the  law  should  be  scrutinised  in  order  to  see 
whether  thoy  in  reality  tend  to  effectuate  their  object.  To 
illustrate:  a  law  of  Minnesota  requires  three  years'  apprentice- 
ship or  three  years  attendance  at  a  barbers'  school  and  an 
examination  of  every  person  who  wishes  to  pursue  the  avoca- 
tion of  a  barber,  the  person  must  be  free  from  infectious  or 
contagious  disease,  must  have  the  requisite  skill,  and  a 
knowledge  of  the  common  diseases  of  the  face  or  skin.  The 
law  is  sustained  by  the  supreme  court  of  the  state.^^  Yet  it  is 
clear  that  the  chief  danger  to  the  barbers'  customers  arises 
from  uneleanliness  in  the  care  of  the  instruments;  the  law  has 
no  provision  guarding  against  that  danger,  while  its  reqiiire- 
ments  are  either  needlessly  strict  or  with(nit  guaranties  of 
fulfilment.  Sneh  a  law  should  not  be  held  to  be  constitu- 
tional. The  mediaeval  re(]uirement  of  apprenticeship  to  all 
ordinary  trades  had  for  its  avowed  object  the  securing  of 
competent  workmanship,  better  service  to  the  public,  and  **the 
improvement  of  the  commodity."  By  general  consent  the 
poiie(^  power  at  present  does  not  interfere  for  these  purposes. 
Even  for  the  prevention  of  fraud  only  those  forms  of  busi- 
ness are  restrained  which  ]>n^s(»nt  exceptional  facilities  for 
imposition  upon  the  public,  or  which  invite  the  public  con- 
fidence in  an  extraordinary  de.u^ree.  So  for  the  protection  of 
morals  as  a  rule  only  those  ])ursnits  are  controlled  which  have 
a  notorious  connection  with  vice  or  disorder. 

As  the  dang(M*  of  fraud  and  immorality  depends  upon  the 
character  of  the  i)erson,  the  method  of  restraint  is  usually  the 
re(juirenient  of  a  license  to  be  granted  in  the  free  or  judicial 
discretion  of  aflniinistralive  authorities.  The  constitutional 
nspeet  of  such  discretion  will  be  discussed  in  connection  with 

••-  State  ox  rcl.  Wvatt  v.  Ashbrook.  L.    R.    A.    88.      State    v.    Sharpless 

l:-;4   \f<).  375,  4S  T..   R.  A.  205;   c:hi-  (Wash.),    71    Par.    737.    likewise   iip- 

.;i«r,,  V.   Xotchor,   1S3   III.   104.  4S  L.  holrls    tlio    n'quirernent    of   a    licoiis«» 

I{.  -\.  2(}].  for  barbers. 

■■:^St:it('   V.   Zov.n.   70   Minn.   80,   48 
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the  principle  of  equality,  but  it  may  be  remarked  at  this 
point  that  there  has  been  a  noteworthy  tendency  toward  sub- 
stituting for  administrative  discretion  specific  grounds  of 
exclusion,  and  guaranties  by  bonds,  etc.,  against  the  misuse 
of  the  business  for  wrongful  ends.  While  this  tendency  is  not 
uniform,  and  cannot  be  said  to  have  ripened  into  a  constitu- 
tional principle,  it  represents  an  advance  towards  a  better 
recognition  of  constitutional  equality  than  the  system  of  ad- 
ministrative discretion. 

§  495.  Certiflcation  in  place  of  licensei— As  for  trades  and 
professions  affecting  health  and  safety,  the  prevailing  opinion 
seems  to  be  that  tests  of  qualification  are  wise  and  necessary. 
This  would  be  most  readily  conceded  with  regard  to  the  prac- 
tice of  medicine.  The  German  law  substitutes  the  principle 
that  only  the  designation  as  physician  or  doctor  is  reserved 
to  those  who  have  complied  with  the  proper  tests  of  qualifica- 
tion; without  the  use  of  a  title  indicating  j)rofessional  stand- 
ing, any  one  may  practice  medicine.  In  recent  years  a  similar 
policy  has  been  adopted  in  several  American  states  with 
regard  to  the  business  of  accountants.  Those  passing  the 
prescribed  tests  may  call  themselves  certified  public  account- 
ants, but  the  business  of  accountant  remains  free  as  hereto- 
fore.^® So  the  restrictions  upon  the  business  of  banking 
apply  as  a  rule  only  to  those  who  wish  to  do  business  under 
the  designation  of  bank,  indicating  an  institution  rather  than 
a  mere  private  business.  It  is  difficult  to  see  why  this  policy 
does  not  afford  all  the  guaranties  to  which  the  public  is 
entitled  or  which  it  noeds.  It  has  the  advantage  that  it  can- 
not be  used  for  the  restriction  of  competition.  It  would  cer- 
tainly strengthen  the  principle  of  constitutional  liberty,  if  in 
all  cases  where  a  business  is  liable  to  abuse,  the  license  based 
on  administrative  discretion  were  superseded  by  a  license  issu- 
able as  a  matter  of  right  upon  compliance  with  definite  legal 
requirements,  and  if  at  least  in  all  cases  in  which  the  public 
at  large  is  not  exposed  to  the  consequences  of  incompetency, 
a  right  to  public  certification  were  substituted  for  the  require- 
ment of  a  license. 

§  496.  Delegation  of  legislative  power. --Our  courts  being 
committed    to    a    less    liberal    theorv^    regarding   the    freedom 

3»New  York  Laws.  1896.  rh.  31l'.   Illiiiois,  Aft  May  IT),  1903. 
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of  pursuit  of  livelihood  than  the  one  here  advocated,  it 
remains  to  inquire  whether  the  legislature  is  subject  to  any 
constitutional  limitations  in  requiring  licenses.  These  limita- 
tions would  have  to  be  found  either  in  the  principle  that 
legislative  powers  must  not  be  delegated,  or  in  the  principle 
of  equality.  It  has  been  held  in  Ohio  that  a  law  which  pro- 
vides for  a  license  if  the  examining  officer  finds  the  applicant 
trustworthy  and  competent,  without  further  specification,  is 
invalid  because  it  delegates  to  an  administrative  officer  a 
legislative  power.'*'^  A  great  many  of  the  licensing  laws  on 
the  statute  books  would  probably  not  he  able  to  stand  such 
a  rigid  test;  at  the  same  time  it  is  easily  satisfied  by  the 
specification  of  some  rcniuirements  of  training  or  knowledge, 
g  497.  Principle  of  equality.— The  principle  of  equality  may 
be  involved  in  licensing  laws  in  various  ways.  The  require- 
ment of  professional  qualification  may  shut  out  corporations, 
a  jmint  which  has  been  noticed  in  Germany,  but  not,  it  appears, 
in  this  country.  To  a  great  extent  corporations  may  overcome 
this  disability  by  employing  officers  or  agents  duly  qualified; 
even  where  this  is  not  possible,  corporations  cannot  in  this 
respect  claim  equality  with  individuals.  Some  of  the  laws 
!*e(iuiring  tests  of  qualification  apply  only  to  cities.  While 
this  would  not  viohite  the  Fourteenth  Amendment^ ^  it  may 
constitute  um-onstitutioual  special  or  local  legislation  under 
provisions  of  state  constitutions;  on  this  ground  the  horse- 
shoers'  act  of  Illinois  was  condenined.-*^  Discriminatiims 
may  occur  against  or  in  favor  of  non-residents,  those  already 
engaged  in  the  'business,  or  those  carrying  on  the  business 
in  a  partieuhir  manner,  or  special  classes  of  persons;  these 
will  l)e  noticed  hereafter:  they  rarely  affect  essential  fea- 
ture's of  the  lejrislative  policy.^"*  The  most  important  dis- 
crimination is  undoubtedly  that  between  different  callings, 
h'avin<i:  some  free,  while  imposing  restraints  upon  others;  but 
such  a  singling  out  of  spiH'ial  classes  for  regulation  has  not 
hitherto  been  (piestioned  (m  constitutional  groimds. 

■»"  Harmon  v.  State,  64  X.  E.  117,  ^.i  stato    v.    Gardner,    58    Oh.    St. 

m  Oh.  St.  LM9.  599,  41  L.  R.  A.  689,  51  N.  E.  136; 

41  Missouri     (Bowman)    v.    Lewis.  State  v.  Wagener,  69  Minn.  206,  38 

101   TT.  S.   -Jl*;   Bn<M   v.   New   V<^rk.  L.    R.    A.   677;    State   v.    Oarbroski, 

143  P.  S.  .117.  Ill  la.  496,  56  L.  R.  A.  .^70. 

•*-'Bess(M1o  V.   Pcoplo,  19.3  111.  334. 
()'J  N.  E.  215,  56  L.  R.  A.  558. 
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FREEDOM  OF  CONTRACT.  §§  498-503. 

§  498.  Contract  essential  to  property.— The  right  to  make 
contracts  is  in  some  respects  essential  to  the  enjoyment  of 
property.  The  constitutional  guaranty  of  property  rights 
would  be  deprived  of  much  of  its  value  if  the  legislature  had 
absolute  power  to  inhibit  acts  of  disposition  or  alienation 
(which  are  generally  contractual  acts),  or  to  annex  to  them 
arbitrary  or  unreasonable  conditions  of  consequences.  The 
right  to  contract  is  therefore  not  subject  to  legislative  power 
to  the  same  extent  or  in  the  same  sense,  as  the  right  to  transmit 
property  by  last  will. 

§499.  Contract  part  of  civil  liberty.— But  th©  liberty  of 
contract,  like  all  other  civil  liberty,  is  subject  to  restraint 
and  regulation  on  behalf  of  the  public  welfare,  and  to  speak 
of  a  constitutional  liberty  of  contract  without  (careful  qualifica- 
tion is  a  vague  and  meaningless  phrase.  The  liberty  of 
contract  yields  readily  to  any  of  the  acknowledged  purposes 
of  the  police  power,  and  it  differs  from  fundamental  con- 
stitutional rights,  from  the  liberty  of  the  body  or  person, 
from  the  right  of  property  (includinjr  the  obligation  of  <^\isi- 
ing  contracts),  from  the  right  of  e<piality,  and  from  political 
liberty,  in  that  it  is  neither  a  veste<l  right,  nor  a  right  of 
definite  content,  nor  a  right  i)rotected  by  si)ecific  constitu- 
tional guaranties. 

§  500.  Freedom  of  contract  and  oppression.— A  constitu- 
tional right  of  freedom  of  contract  has  been  most  strongly  as- 
serted, and  has  received  some  recognition  on  the  part  of  the 
courts,  in  connection  with  protective  labor  legislation.  While  it 
is  conceded  that  contrac'ts  may  be  forbidden  which  in  their 
effects  tend  to  injure  or  to  demoralise  the  public  at  large  (gam- 
bling contracts,  the  sale  of  liquor,  etc.),  it  is  insisted  that  where 
the  restraint  is  for  the  benefit  of  ono  party  of  the  contract, 
it  is  illegitimate,  since  the  fact  of  agreement  shows  that  the 
party  to  be  protected  freely  (»onsents  to  the  supposed  injury, 
and  that  the  state  has  no  business  to  force  a  benefit  upon  him 
against  his  will.  It  has  been  pointed  out  before^**  that  this 
argument  is  fallacious  in  the  case  of  wage  contracts  where 
the  voluntary  assumption  of  a  burden  by  oik*  may,  throujrh 

*^  See    §    155,    in    f'onncction    with      tho  case  K«»  -\[()rpaii,  2()  Col.  415,  47. 

T..  R.  A.  52. 
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the  stress  of  competition,  force  others  to  assume  the  same 
burden  against  their  will. 

However,  even  if  the  restraint  is  looked  upon  as  protecting 
the  party  to  the  contract  from  his  own  acts,  and  not  from  the 
act  of  others,  it  is  maintainable,  as  long  as  prevention  of 
oppression  is  recognised  as  one  of  the  legitimate  grounds  for 
the  exercise  of  the  police  power.  Economic  oppression  regu- 
larly proceeds  with  the  apparent  consent  of  the  oppressed 
whose  w^eakness  compels  him  to  accede  to  onerous  terms,  and 
such  oppression  cannot  be  dealt  with  otherwise  than  by 
restraining  the  freedom  of  contract.  To^emphasisi^  this  free- 
dom in  the  face  of  oppression,  is  to  deny  the  .legitimacy  of 
tlie  police  power  for  the  protection  of  economic  Hbertyj  what- 
ever may  be  the  theoretical  strength  of  this  position,  it  does 
not  constitute  a  principle  of  constitutional  la>v, 

^501.  Legislation  and  United  States  Supreme  Crourt— 
Legislation  has  interfered  with  the  freedom  of  contract  for 
the  protection  of  one  of  the  parties  thereto,  chiefly  in  the 
following  matters:  rate  of  interest  on  money  loans,  limita- 
tion of  liability  for  negligence,  insurance,  and  payment  of 
wages  and  hours  of  labor.  I'sury  laws  have  never  been  ques- 
tioned. The  Supreme  Court  of  the  United  States  has  recog- 
nised that  the  law  may  forbid  and  declare  invalid  any  stipula- 
tion whereby  a  liability  imposed  on  grounds  of  public  policy 
is  sought  to  be  evaded;^"'  it  has  also  maintained  a  statute 
requiring  insurance  companies,  in  case  of  total  loss  by  fire, 
to  pay  the  full  amount  of  the  policy,  less  depreciation,  not- 
withstanding a  provision  in  a  policy  that  only  the  cash  value 
of  the  property  destroyed  should  be  paid;**^  and  it  has  sus- 
tained the  protective  labor  laws  that  have  been  brought  be- 
fore it.^" 

§  502.    Decisions   of  state  courts.— The   decisions  of  state 
courts  declaring  protective  labor  legislation  unconstitutional 
have  been  considered  before.     It  has  been  seen  that  the  stat- 
es Missouri    Pacific    R.    R.    Co.    v.         *i  Holden    v.    Hardy,    169    U.    S. 
Mackey,  127  U.  8.  205.  366,  especially  on  p.  397;  Knoxville 

■*6  Orient    Insurance    Company    v.     Iron  Co.  v.  Harbison,  183  U.  S.  13; 
Daggs,  172  U.  S.  557;  see,  also,  Dug-     also  an  act  of  Congress  for  the  pro- 
j;pr  V.  Mechan.  &  Traders'  Ins.  Co.,      te<»,tion  of  sailors,  Patterson  v.  The 
95  Tenn.  245,  H2  S.  W.  5,  2S  L.  K.      Endora,  190  U.  S.  169. 
A.  79H;  Phoeuix  Ins,  Co.  v.  TA»vy.  ]':1 
Tex.  Civ.   App.  45,  X\  S.   W.  992. 
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utes  have  generally  contained  elements  of  discrimination 
which  the  courts  took  into  consideration  in  arriving  at  their 
decision,  but  the  Supreme  Court,.of.  Illinois  ias  also  said-fehat 
chief  stress  should  be  laid  upon  the  violation  of  the  constitu- 
tional liberty  of  contract.'*®  The  same  court  has,  however, 
used  other  arguments  in  denial  of  the  legislative  power.  Thus 
in  declaring  a  weekly  payment  law  unconstitutional  it 
points  out  that  the  waiver  of  weekly  payments  may  under 
circumstances  be  beneficial  to  the  employees  ;^®  again,  in  annul- 
ling the  coal  weighing  act  of  1887  it  dwells  upon  the  fact  that 
the  non-compliance  with  the  statute  was  perfectly  satisfac- 
tory to  the  employees,  who  would  have  been  prejudiced  by 
its  enforcement.^^  Such  considerations  cannot  be  conclusive 
against  the  validity  of  police  regulations,  which  can  rarely  be 
framed  in  such  a  manner  as  to  work  beneficially  in  all  cases; 
the  same  arguments  might  be  used  against  the  usury  laws  with 
greater  force,  and  a  similar  plea  was  held  untenable  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  the  Joint 
Traffic  Association.^^  The  power  of  regulation  in  such  cases 
includes  a  power  of  unwise  regulation ;  the  state  does  not  act 
upon  the  assumption  of  superior  wisdom,  but  upon  the  convic- 
tion that  the  laborer  is  generally  not  in  a  position  to  exercise 
free  judgment,  and  that  '*  where  the  number  of  employees  is 
such  that  specific  contracts  with  each  laborer  would  be  im- 
probable, if  not  impossible,  in  general  contracts  justice  shall 
prevail. ''52 

§  603.  Formulation  of  principle.— The  general  principle  of 
police  regulation  of  the  liberty  of  contract  may,  perhaps,  be 
formulated  as  follows:  Where  a  contractual  relation  is 
voluntarily  entered  into,  rights  and  obligations,  which  are  con- 
formable to  the  nature  of  the  relation,  may  be  defined  by  the 
law  and  made  conclusive  upon  the  parties  irrespective  of 
stipulations  attempting  to  sot  them  aside,  especially  where 
such  stipulations  involve  the  waiver  of  valuable  personal 
rights,  or  where  they  are  virtually  imposed  by  one  party 
without  power  of  choice  on  the  part  of  the  other. 

*«  Vogel  V.  Pekoe,  157  111.  339,  30  5i  United   States  v.   Joint   Traffic 

L.  B.  A.  491.  Association,  171  V,  8.  505. 

4»  Braceville   Coal   Co.   v.   People,  52  State  v.  Peel  Splint  Coal  Co.,  30 

147  111.  66.  VV.  Va.  802. 

w)  Harding  v.  TN-nplr,  MM)  111.  4r,9. 
32  L.  R.  A.  44.",.   \:\  N.  K.  (LM. 
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FUNDAMENTAL  RIGHTS. 

SECOND :     PROPERTY. 

VESTED  RIGHTS  UNDER  THE  POLICE  POWER. 

CHAPTER  XXIV. 

APPBOPBIATION,   INJURY,  AND  DESTBUCTION. 

A.     TAKING  FOB  PUBLIC  USE.     APPBOPBIATION.     §8  504-506. 

§  504.  Principle  of  law  of  nature.— It  is  a  settled  principle 
of  public  law  that  private  property  may  be  taken  when  the 
public  welfare  requires  it.  The  mediaeval  jurists  who  were 
far  from  admitting  that  the  power  of  the  state  over  private 
property  was  absolute,  yet  recognised  that  it  might  be  taken 
for  just  cause,  and  public  necessity  constituted  a  sufficient 
cause.  Where,  however,  the  private  was  thus  made  to  yield 
to  the  public  interest,  a  duty  of  compensation  was  urged  on 
principles  of  natural  equity.^  The  principle  received  its  defin- 
ite formulation  under  the  doctrines  of  the  law  of  nature. 
Grotius  expresses  it  as  follows  i^  **This  also  is  to  be  noted 
that  a  right,  even  when  it  has  been  acquired  by  subjects,  may 
be  taken  away  by  the  King  in  two  modes;  either  as  a  penalty, 
or  by  force  of  eminent  domain.  But  to  do  this  by  the  force  of 
eminent  domain,  there  is  required  in  the  first  place,  public 
utility ;  and  next,  that  if  possible,  compensation  be  made  to 
him  who  has  lost  what  was  his,  at  the  connnon  expense;  and 
as  this  holds  with  regard  to  other  matters,  so  does  it  with 
regard  to  rights  which  ar(^  acquired  by  promise  or  contract." 

§  505.  Doctrine  of  English  law.— In  England  the  principle 
of  compensation  was  established  at  an  early  date  with  regard 
to  the  king's  right  of  purveyance  for  the  royal  household 
which  was  in  analogy  to  the  taking  for  ]>ublic  use.'^  Later  on 
it  became  the  rule  that  cvtM'v  taking  of  proj^erty  required  the 
sanction  of  an  act  of  Parliament,  and  Parliament  regularly 

1  Gierke,  Gcuossenschaftsrecht,  III,  ''Magna  Charta,  c.  28,  2  Inst. 
617,   618.  541,  4  Inst.    166.  Blaekstono   T   2S7, 

-T)(  Jnrr  hfJIi  ft  pads,  Tl.  14,  7.        'JSS,  Broom's  Const,  l^w  ,^J».'^-396. 
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provided  for  compensation.  Blaekstone  speaks  of  the  right 
>f  eminent  domain  as  follows:^  **So  great  moreover  is  the 
regard  of  the  law  for  private  property  that  it  will  not  author- 
ise the  least  violation  of  it;  no,  not  even  for  the  general  good 
>f  the  whole  community.  If  a  new  road  for  instance  were  to 
je  made  through  the  grounds  of  a  private  person,  it  might 
lerhaps  be  extensively  beneficial  to  the  public;  but  the  law 
permits  no  man,  or  set  of  men,  to  do  this  without  consent  of 
he  owner  of  the  land.  In  vain  may  it  be  urged,  that  the  good 
)f  the  individual  ought  to  yield  to  that  of  the  community; 
:or  it  would  be  dangerous  to  allow  any  private  man,  or  even 
iny  public  tribunal,  to  be  the  judge  of  this  common  good,  and 
:o  decide  whether  it  be  expedient  or  not.  Besides  the  imblic 
^ood  is  in  nothing  more  essentially  interested,  than  in  the  pro- 
:ection  of  every  individual's  private  rights,  as  modeled  by  the 
uunicipal  law.  In  this  and  similar  cases  the  legislature  alone 
•an,  and  indeed  frecpiently  does,  interpose,  and  compel  th(» 
ndividual  to  ac(iuiese«\  But  how  do<»s  it  interpose  and  com- 
)el?  Not  by  absolutely  stripping  th(*  subject  of  his  property 
n  an  arbitrary  nianiior;  but  by  giving  him  a  full  indeninifica- 
ion  and  r(|uival(Mit  for  the  injury  thereby  sustain<'d.  The 
;)ublic  is  now  consi<lere(l  as  an  individual,  tn^ating  with  an 
ndividual  for  an  exehang(\  All  that  the  legislature  <loes  is  to 
iblige  the  owner  to  alienate  his  poss<»ssions  for  a  reasonable 
:)rice;  and  even  this  is  an  exertion  of  power  which  the  legis- 
ature  indulges  with  caution,  and  which  nothing  but  the  legis- 
lature can  perform.'' 

§  506.  American  constitutions  and  Fourteenth  Amendment. 
—In  America  the  right  to  compensation  is  secured  by  the 
federal  and  most  state  constitutions.  It  has  been  said  that  the 
'ight  to  tak(»  for  public  use  is  inherent  in  sovereignty,  and  the 
constitutional  provision  for  compensation  merely  a  positive 
imitation  upon  the  right  :•'  but  as  a  matter  of  fact  the  taking 
'or  public  use  without  compensation  has  never  in  any  civilised 
country  been  regarded  as  a  lei?itimat(»  exercise  of  state  power, 
md  the  payment  of  eonipensation  is  therefore  correctly  held 
to  be  a  re<iuir(Mnent  of  due  process  under  the  Fourteenth 
/Vmendment.  ''Due  process  of  law  as  applied  to  judicial  pro- 
ceedings instituted  for  the  taking  of  private  property  for  pub- 

*  Oomraenturios,  I,  139.  I'.  S.  4(IM;    TnitJMl   Stjites  v.  Jones, 

•'Boom  Company  v.   Pnttcrson,  9S      ]()0  V,  S.  .513. 
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lie  use  means  such  process  as  recognises  the  right  of  the  owner 
to  be  compensated  if  his  property  be  wrested  from  him  and 
transferred  to  the  public.  The  mere  form  of  the  proceeding 
instituted  against  the  owner,  even  if  he  be  admitted  to  defend, 
cannot  convert  the  process  used  into  due  process  of  law,  if  the 
necessary  result  be  to  deprive  him  of  his  property  without 
compensation.''^  Compensation  is  indeed  a  logical  outgrowth 
of  the  principle  of  equality  which  demands  that  no  burden  be 
imposed  upon  a  person  from  which  others  are  free  unless  then* 
is  some  causal  connection  between  him  or  his  property  and  the 
condition  which  the  burden  imposed  upon  him  is  intended  to 
relieve ;  *  *  it  prevents  the  public  from  loading  upon  one  individ- 
ual more  than  his  just  share  of  the  burdens  of  government,  and 
says  that,  when  he  surrenders  to  the  public  something  more 
and  different  from  that  which  is  exacted  from  other  members 
of  the  public,  a  just  and  full  equivalent  shall  be  returned  to 
him.  "7 

INJURY.     §§  507-510. 

§  507.  Property  injuriously  affected  under  acts  of  Parlia- 
ment.—On  principle  there  can  be  no  difference  between  appro- 
priation for  public  use  and  injury  done  to  private  property  in 
the  course  of  a  public  undertaking.  An  injury  to  property  is 
practically  a  partial  taking  of  it.  In  England  where  the  right 
to  compensation  always  rests  upon  the  act  of  Parliament  which 
authorises  the  taking,  the  failure  of  the  act  to  make  provision 
for  injury  done,  must  defeat  the  right.  The  generally  accepted 
doctrine  is  that  injury  to  private  property  occasioned  by  the 
careful  prosecution  of  some  enterprise  authorised  by  act  of 
Parliament  gives  no  cause  of  action  for  damages,  where  no 
provision  is  made  for  compensation  to  those  **  injuriously  af- 
fected,"'* siViee  Parliament  in  legalising  the  object  has  legal- 
ised the  necessary  means.  In  this  doctrine  the  legal  omnipo- 
tence of  Parliament  operates  to  the  detriment  of  private  prop- 
erty rights.'^  But  the  provision  for  compensation  to  those 
injuriously  affected  is  a  common  one  and  has  been  embodied 
in  the  Lands  Clauses  Consolidation  Act  of  1845,  which  has  in 
a  manner  codified  the  English  law  of  condemnation. 

0  Chicago,  B.  &  Q.  R.  Co.  v.  Chi-  »  Sutton   v.   Clarke,   6   Taunt   29; 

cago,  166  V.  S.  226.  Governor  &c.  of  British  Cast  Plato 

"  Monoii^rahela    Navifration    Co.    v.  Manufacturers  v.  Meredith,  4  T.  R. 

I  nitod  StMtrs,   14>^  V.  S.  311*.  794.     See,  however.  Leader  v.   Mox- 

^  Pollock.  Torts,  126,  127.  ton,  3  Wils.  461. 
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§  508.  Physical  invasion.— lu  America  th^  English  rule  has 
sometimes  been  stated  to  be  a  rule  of  the  common  law  applica- 
ble in  this  country  ;^^  but  the  constitutional  principle  which 
forbids  taking  must  also  forbid  injury  without  compensation.^^ 
The  principle  has  been  enforced  with  regard  to  direct  en- 
rroachments  ui)oii  and  physical  invasions  of  property. 

**It  would  be  a  very  curious  and  unsatisfactory  result,  if  in 
construing  a  provision  of  constitutional  law,  always  under- 
stood to  have  been  adopted  for  protection  and  security  to  the 
rights  of  the  individual  as  against  the  government,  and  which 
has  received  the  commendation  of  jurists,  statesmen  and  com- 
mentators as  placing  the  just  principles  of  the  common  law  on 
that  subject  beyond  the  power  of  ordinary  l<»gisl}jtion  to  change 
or  control  them,  it  shall  be  held  that  if  the  government  refrains 
from  the  absolute  conversion  of  real  property  to  the  uses  of 
the  public,  it  can  destroy  its  value  entirely,  can  inflict  irrep- 
arable and  permanent  injury  to  any  extent,  can  in  effect 
subject  it  to  total  destruction  without  making  any  compensa- 
tion, because,  in  the  narrowest  sense  of  that  word,  it  is  not 
taken  for  the  public  use.  Such  a  construction  would  pervert 
the  constitutional  provision  into  a  restriction  upon  the  rights  of 
the  citizen,  as  those  rights  stood  at  the  common  law,  instead 
of  the  government,  and  make  it  an  authority  for  invasions 
of  private  right  under  tho  pretext  of  the  public  good,  which 
had  no  warrant  in  the  laws  or  practices  of  our  ancestors. ''^^ 

The  rule  has  been  applied  to  the  overflowing  of  land  by  th(» 
erection  of  dams,  or  booms,^^  to  the  dredging  of  flats,^^  and  to 
the  temporary  occupation  of  land  for  a  militia  encampment,^'» 
or  for  a  hospital.^ ^ 

§  509.  Doctrine  of  consequential  damages.— Cases  in  w^hich 
compensation  has  been  denied  will  be  found  to  go  on  the 
theory  that  theve  has  been  no  invasion  of  any  right,  and  hence 

loEigney  v.  Chicago,   102   111.  64,  Miirdock  v.    Stickney,   8   Cush.    113, 

71;  Transportation  Company  v.  Chi-  doubting  whether  it  should  be  caUed 

cago,  99  U.  S.  635,  641.  taking  or  not. 

11  Eaton  V.  Boston,  Concord,  etc.,  i*  Bent  v.  Emery,  173  Mass.  495, 

K.  B.  Co.,  51  N.  H.  504.  53  N.  E.  910. 

i2Pumpelly  v.  Green  Bay  &c.  Co.,  i^Brigham   v.   Edmands,   7   Gray. 

13  Wall.  166;  Eaton  v.  Boston,  Con-  3.59. 

rord  Ac.   H.   Co..   51    N.   H.  504.  '♦«  Spring  v.  Hyde  Park,  137  Mass. 

»•' Grand    Rapids    Bonmiiiir    Co.    v.  .loi. 
Jarvis,  30   Mich.   30S,   §   4r>0,  supra; 


\ 


544  APPBOPBIATION,  INJ  URY,  AND  DESTRUCTION.      §  510 

no  legal  injury.  Thus  where  property  is  subject  to  an  ease- 
ment or  servitude  in  favor  of  the  public,  what  would  other- 
wise be  an  invasion  or  a  taking,  has  been  held  to  be  the  exer- 
cise of  a  public  right,  so  that  no  compensation  is  due ;  so  in  the 
case  of  improvements  made  on  navigable  waters  in  the  interest 
of  navigation,^^  or  under  laws  recognising  a  public  servitude 
over  riparian  lands  for  the  construction  of  public  works.* ^ 

The  denial  of  any  liability  to  compensation  in  the  case  of 
what  are  called  consequential  damages,  likewise  rests  on  the 
theory  that  there  is  no  legal  right  taken  or  injured  in  the 
prosecution  of  the  public  work  or  enterprise.  It  was  held  at  a 
comparatively  early  date  that  there  is  no  cause  of  action  for 
digging  dowTi  the  street  by  the  plaintiff's  dwelling  house  and 
taking  away  the  earth  so  as  to  lay  bare  the  foundation  walls 
of  the  house,  causing  a  danger  of  its  falling,  this  dai^iage  being 
regarded  as  consequential:^^  and  this  doctrine  has  been  ac- 
cepted in  all  the  states  except  in  Ohio.-<*  The  prevailing  doe- 
trine  denies  to  the  owner  of  property  abutting  on  a  street  a 
right  or  easement  to  have  that  streot  continued  in  a  condition 
as  favorable  to  him  as  it  happens  to  be  or  to  have  been  when  he 
made  his  improvements;  whatever  riprhts  h(»  may  have  are 
subject  to  the  superior  riprht  of  the  public  to  make  further 
improvements  for  street  purposes. ^^ 

§  510.  Modifications  of  doctrine.— Tli is  doctrine  was  modi- 
fied or  further  defined  by  the  New  York  elevated  railroad 
cases  to  the  effect  that  the  adjoining  owner  has  a  right,  which 
is  a  property  ripfht.  to  hav(»  the  street  kept  unimpaired  as  a 
public  street  with  the  incidental  benefits  of  light,  air  and  ac- 
cess, and  that  while  this  right  is  subject  to  the  power  to  control 
th(*  public  uses  of  the  street,  the  power  does  not  include  the 
authorisation  of  a  structure  which  is  subversive  of  and  repug- 
nant to  the  uses  of  the  street  as  an  open  public  street.^*    Even 

17  ScrantoD  v.  Wheeler,  179  U.  S.  The  same  principle  was  applied  to 

141.  See  §§  403-408,  supra.  other  undertakings  of  a  public  char- 
is  J^ldr'nljjo    V.    Trozovant,    KiO    TT.  actor  impairing   th<'  value   of   exist- 

S.  4")!';  set'  §  409,  .supni.  iiig    iinj)rovenient8,    :im    a    pier    and 

ii»  Callcndor  V.  Marsh,  1  Pick.  417,  basin    construtted    under    legislative 

1823.  authority  which  impeded  access  to  a 

-'0  McCombs  v.  Akron,  15  Oh.  475,  wharf.  Lansing  v.  Smith,  4  Wend.  9. 

1846.  2-stor3'    v.    Xew    York    Elevated 

21  Dillon    Munirif.al    Corporations  K.  Co.,  00  X.  Y.  122.  Dillon  §§  723a- 

§§  987-995C.  727,  (v)6a-656c. 
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a  change  of  street  grade  cannot  be  made  for  railroad  purposes 
so  as  practically  to  exclude  the  abutting  owner  from  the  part 
of  the  street  occupied  by  the  railroad,  without  compensating 
him  for  the  injury  suffered.^"^ 

In  Massachusetts  a  statutory  right  to  damages  for  injury 
done  by  change  of  grade  was  created  in  pursuance  of  a  sug- 
gestion made  by  the  court  in  Callender  v.  Marsh,^^  and  similar 
provision  is  made  in  other  states,  including  the  state  of  New 
York  imder  special  city  charters.^f^ 

In  Illinois  and  a  numbcT  of  other  states  the  Constitution  has 
been  so  changed  as  to  provide  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  compensation,  and 
it  has  been  held,  in  view  of  the  reason  for  the  adoption  of  the 
amendment,  that  this  change  means  the  creation  of  a  liability 
for  consequential  damages,  especially  for  those  resulting  from 
a  change  of  street  grade.^^^ 

The  constitutional  change  like  the  statutory  remedy  may 
also  be  regarded  as  carrying  the  doctrine  of  the  elevated  rail- 
road cases  to  the  point  of  recognising  that  an  owner  of  prop- 
erty adjoining  a  public  highway,  who  has  been  practically 
invited  to  adjust  his  improvements  to  that  highway,  has  so 
strong  an  equity  to  have  the  highway  substantially  preserved 
in  the  condition  necessary  to  the  continued  enjoyment  of  the 
improvements,  that  such  equity  should  be  given  the  effect  of  a 
right  of  property.  It  is  therefore  not  every  inconvenience  or 
depreciation  of  value  caused  by  a  public  improvement  for 
which  the  constitutional  or  statutory  provisions  in  question 
give  a  right  to  compensation, 2'  but  only  the  impairment  of 
some  benefit  which  is  so  directly  inherent  to  the  property  that 
it  can  be  recognised  as  part  of  the  legal  right  or  as  in  the 
nature  of  an  appurtenant  easement,  the  impairment  thus  con- 
stituting a  legral  injury .^^     The  doctrine  of  non-liability  for 

23  Reining  v.  New  York,  L.  E.  &  in   O'Connor  v.   Pittsburgh,   18  Pa. 

W.  R.  Co.,  128  N.  Y.  157.  187. 

"24  Massachusetts    Rev.    Laws,    ch.  2c  Chicago    v.    Taylor,    125    U.    S. 

48,  §  14.  161;  contra f  see  Austin  v.  Augusta 

2»  Fuller  V.  Mt.  Vernon,  171  N.  Y.  Terminal  R.  Co.,  108  Ga.  671,  47  L. 

247,  63  N.  E.  964;  Coster  v.  Albany,  E.  A.  755. 

43  N.  Y.  399,  417   (statutory  provi-  27  Aldrich   v.    Metropolitan   W.   8. 

won  in   consequence   of   decision   in  El.  R.  Co.,  195  111.  456,  63  N.  E.  155, 

Lanmng    v.    Smith,    4    Wend.    9).  57  L.  R.  A.  237;  Frazer  v.  Chicago, 

80    Pennsylvania   Constitution,    Art.  186  111.  480,  57  N.  E.  1055. 

XVT,  $  8,  in  consequence  of  decision  2«  The  same  view  has  been  taken 

35 
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consequential  damages  remains  therefore,  in  principle,  undis- 
turbed, and  does  not  contravene  the  constitutional  protection 
of  property  rights,  either  under  the  state  constitutions  or 
under  the  Fourteenth  Amendment.^^ 

B.     TAKING  TO  WARD  0F>^  PUBLIC  INJURY.    §S  611-517. 

§  511.  Difference  between  police  power  and  eminent  domain, 
and  principle  of  compensation.— The  constitutional  prohibition 

against  taking  property  for  public  use  without  compensation, 
applies  to  injury  and  destruction  as  well  as  to  appropriation, 
and  it  applies  no  matter  for  what  purpose  the  property  is 
taken.  If  it  is  recognised  that  a  change  of  grade  entitles  to 
damages,  the  right  cannot  be  denied  on  the  ground  that  the 
change  was  demanded  by  considerations  of  public  safety.  The 
rule  *'has  never  been  qualified  or  limited  by  the  object  or 
purpose  wliieli  tlie  municipality  had  in  view  in  ordering  the 
change/''^''  Thus  while  the  effect  of  erecting  a  smallpox  hos- 
pital ui)on  the  value  of  surrounding  property  is  consequential 
danDium  absque  injuriaS'^  private  property  cannot  be  appro- 
priated as  a  hospital  without  compensation.''^^ 

If  we  differentiate  (»minent  domain  and  police  power  as  dis- 
tinct* powers  of  government,  tlie  difference  lies  neither  in  the 
form  nor  in  the  purpose  of  taking,  but  in  the  relation  which 
the  property  affeeted  bears  to  the  danger  or  evil  which  is  to 
be  provided  against. 

r!i(l(M*  tilt*  poliec*  power,  riglits  of  property  are  impaired  not 
beeausr  they  ])econie  useful  or  necessary  to  the  public,  or 
because  some  public  advantnire  can  be  gained  by  disregarding 
them,  but  be(»ause  their  fre«^  exercise  is  believed  to  be  detri- 
mental to  public  interests:  it  may  be  said  that  the  state  takes 
pro])t»rty  by  (Muinent  domain  because  it  is  useful  to  the  publio, 

of    the    statutory    compensation    for  works    not    been    authorised    by    the 

(lania^o  tlonc  in  the  execution  of  the  statute,  would  have  ^veu  the  claim- 

Enj^lish   Tuhlic   Ifenltli   Act;   ITall  v.  ant  a  right  of  action. 

M:iy(.r  of  Kristol,  [..  K.  _'  (\  W  '^11.  -'w  Meyer   v.   Richmond,    172   U.  S. 

The  priiu'ijde  hns  been   well  ]»ut  by  82;    also   Marchant   v.   Pennsylvania 

say  In;;    that    n    |>ers(ni    who    sustains  Railroad  Company,  153  U.  S.  380. 

injury   frcmi   the  execution   of  works  •'^'^(■ity  of  Chicago  v.  Jackson,  19ti 

autliorised    by    statute    is    not,    gen-  111.  490,  63  X.  E.  1013. 

erally  speaking,  entitled   to  compen-  -^i  Frazer  v.  Chicago,   186  III.  4S0, 

sat  ion       iirxler       the       ••omj)ensation  57  X.  E.  1055. 

clauses  of  the  statute,  unless  the  in-  -2  Spring  v.  Hyde  Park,  137  MaJ«s. 

jury    sustained    is    su'-li    as,    ha«l    tlio  554. 
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and  under  the  police  power  because  it  is  harmful,  or  as  Justice 
Bradley  put  it,  because  **the  property  itself  is  the  cause  of 
the  public  detriment. ''^^ 

Prom  this  results  the  difference  between  the  power  of  emi- 
nent domain  and  the  police  power,  that  the  former  recognises 
a  right  to  compensation,  while  the  latter  on  principle  does  not. 

§  612.    Appropriation  generally  outside  of  the  police  power. 

— The  exercise  of  the  police  power  can  hardly  result  in  appro- 
priation of  property  by  the  public,  unless  it  be  by  way  of  con- 
fiscation as  a  penalty  or  for  the  purpose  of  destruction;  for 
if  the  property  is  dangerous,  it  is  dangerous  in  the  hands  of 
the  public  as  well  as  of  the  private  owner,  and  if  the  danger 
can  be  met  by  regulation,  such  regulation  is  possible  while  the 
property  is  left  to  the  owner;  appropriation  can  be  necessary 
only  where  possessioi^  is  of  positive  value  to  the  public ;  and  if 
80,  there  is  really  a  case  of  eminent  domain.^**  Thus  if  a  person 
affected  with  a  contagious  disease,  dangerous  to  the  public 
health,  is  in  such  a  condition  that  he  cannot  be  removed,  the 
house  in  which  he  is  may  be  considered  as  a  hospital,  and  per- 
sons residing  there  may  be  subjected  to  regulations  of  the 
board  of  health ;  this  is  merely  regulation ;  but  the  house  can- 
not be  seised  or  taken  possession  of  by  the  health  authorities 
without  compensation. 35 

§  613.  Prejudicial  regulation  without  compensation.— The 
normal  form  of  impairment  of  property  rights  under  the  police 
power  is  restraint  or  regulation  which  leaves  the  property 
physically  intact,  and  merely  compels  the  owner  to  exercise 
his  right  over  it  in  a  certain  manner.  In  so  far  as  the  regulated 
exercise  results  in  changes  which  diminish  value  or  profits, 
the  practical  effect,  although  not  the  legal  aspect,  is  that  of 
injury  to  the  property.  Where  no  fault  is  imputable  to  the 
owner,  a  compensation  for  his  loss  may  be  equitable;  so  the 
English  Public  Health  Act  of  1875  provides  that  where  any 
person  sustains  any  damage  by  reason  of  the  exercise  of  any 
of  the  powers  of  the  act,  in  relation  to  any  matter  as  to  which 

33  Davidson  v.  New  Orleans,  96  U.  compensation. ' '     Proprietors  of  Mt. 

S.  97.  Hope  Cemetery  v.  Boston,  158  Mass. 

3*  "That  power  [the  police  power]  509. 

does  not  extend  so  far  as  to  include  35  Spring  v.  Hyde  Park,  137  Mass. 

a   right   to   require   the   transfer   of  .554. 
property  to  another  person  without 
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he  is  not  himself  in  default,  full  compensation  shall  be  made 
to  such  person  by  the  local  authority  exercising  such  powers:^**' 
but  in  the  absence  of  such  provision  it  is  sufficient  that  the 
owner  has  the  benefit  of  the  property  or  occupation  which  is 
the  occasion  of  the  danjirer,  and  that  where  the  prevention  of 
the  danger  requires  a  burden,  the  burden  should  accompany 
the  benefit.  Restrictive  regulation  is  therefore  regularly  im- 
posed without  compensation. 

§  614.  Justification  of  such  resrulation.— The  absence  of 
compensation,  however,  makes  the  police  power  much  more 
incisive  in  ()i)eration  than  the  power  of  eminent  domain,  and 
hence  subject  to  stricter  limitations.  A  public  objeqt  may 
justify  impairm(»nt  of  property  with  compensation,  when  it 
could  not  without  it,  so  the  object  of  public  pleasure  or  recrea- 
tion and  the  embellishment  of  public  grounds.  The  state  may 
require  in  the  interest  of  health  and  safety,  that  a  portion  of  a 
lot  should  not  be  built  upon,  but  not  for  the  purpose  of  widen- 
ing a  boulevard. 3"  And  so  as  to  the  limitation  of  the  height 
of  buildings  to  add  to  the  beauty  of  a  public  square.^^  In 
Massachusetts  it  was  intimated  that  such  a  limitation  might 
be  sustained  as  an  exercise  of  the  police  power,  so  that  com- 
pensation would  not  be  claimable^  as  a  matter  of  right.""*®  But 
when  another  act  creating  a  similar  limitation  provided  for 
payment  of  damages  for  the  deprivation  of  rights  existing 
under  the  constitution,  and  it  was  contended  on  behalf  of  the 
commonwealth  that  as  nn  exercise  of  th<*  police  power  the 
restriction  did  not  impair  constitutional  rights,  the  court  re- 
fused to  acci»(U'  to  this  view  and  held  thnt  without  exprt^ss 
statutory  ])rovision  the  intent  to  deny  compensation  would 
not  be  assumed.^"  Tt  would  be  correct  to  say  that  such  denial  * 
would  be  unconstitutional.^^ 

§  515.     Regulation  of  property  rights.— Since  regulation  is      -^ 

••«••.  38  and  'M)  Viet.,  eh.  55,  §  30S;  '7  St.  Louis  v.  Hill,  116  Mo.  527. 

:in  application  of  tliis  is  to  bo  found  •"«  Sec    Dillon    Municipal    Corponi-      "   -* 

in  §§  23,  24  of  the  act;   if  there  is  tion,  §  599,  as  to  the  exercise  of  the      ^-^^^ 

fin  inauffieient  drain,  the  owner  must  power    of    eminent    domain    for    the    -  '*^ 

make    a    sufficient    drain    at    his    ex-  embellishment  of  cities. 

pense;   if  the  drain  is  sufficient,  but  "^Attorney    General    v.    Williams.  -^  -=***• 

not  adapted  to  the  general  seweraj^e  174  Mass.  476. 

system  of  the  district,  the  chanjje  is  ■♦"Parker    v.    ('omraonwealth,    \7<^^  "^ 

made   at    the    expense    of    the    local  :\rass.  199,  59  N.  K.  634. 
authority.  ^^  As  to  ordering  houses  to  be  set  i:^ 
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the  noriuai  form  of  operation  of  the  ]>olice  power,  and  as  a  r\x\o 
requires  no  compensation,  it  becomes  important  to  distinguish 
regulation  from  the  taking  of  property.  In  the  strictest  sense 
it  may  be  said  that  property  is  not  taken  if  it  is  left  physically 
intact  in  the  owner's  possession  with  the  right  of  enjoyment 
and  perhaps  consumption ;  and  this  view  has  been  taken  of 
prohibitory  lic[uor  legislation  forbidding  the  sale  of  liquor  on 
liand  at  the  time  of  the  enactment  of  the  statute.^^  pj^^  f]^^, 
constitutional  protection  of  property  rights  cannot  in  reason 
be  satisfied  by  leaving  the  bare  possession  stripped  of  its  eco- 
nomic value,  and  a  prohibition  of  profitable  use  is  to  all  intents 
and  purposes  a  taking  of  property.  This  view  is  in  accordance 
with  the  doctrine  of  the  common  law  that  the  right  to  alien 
is  so  essential  to  property  that  a  condition  annexed  to  a  grant 
of  absolute  property  against  its  alienation  is  void  as  repug- 
nant to  the  nature  of  the  right  granted."*"^  It  is  also  clear  that 
if  this  view  W(»r(^  not  taken,  the  scope  of  vested  rights  would 
b(»  materially  narrowed,  since  limitations  which  could  not  ho 
ronstitutionnlly  imposed  upon  the  holder  of  property,  might 
be  made  conditions  upon  his  right  to  sell,  so  that  every  pur- 
chaser would  take  th<»  y>roperty  witli  the  new  limitation  at- 
tached to  it. 

§  516.    Illustrations  of  regulation  not  amounting  to  taking. 

—  Regulation  then  nnist  mean  that  the  owner  is  required  to 
exercise  his  rights  in  conformity  with  the  demands  of  public 
\velfare,  while  at  the  same  time  he  is  left  in  the  substantial 
«*njoyment  of  his  property  with  its  essential  incidents.  The 
difference  betw<»en  regulation  and  taking  must  therefore  in 
many  cases  be  one  of  degree.  That  a  liquor  seller  is  forbidden 
to  sell  to  minors  or  drunkards  is  regulation  and  not  taking, 
since  a  substantial  right  of  alienation  remains.  If  aliens  are 
made  incapable  of  acquiring  lands,  owners  cannot  give  them 
an  indefeasible  title,  and  may  be  thus  deprived  of  an  oppor- 
tunity of  s(»lling:  yet  this  is  not  a  taking.  Again,  while  an 
alien  may  be  ])rohil)it(Ml  from  acquiring  land,  yet  if  the  title  is 
lawfully  vested  in  him  nnder  a  former  law  allowing  purchase, 

back  or  forward  when   the  front  is  (Del.)    612;   State  v.   Paul,  5  R.  I. 

taken  down  for  purpose  of  rebuild-  185. 

ing,   see   English    Pub.    Health   Act,  *'^  See  Gray,  Restraints  on  Aliena-* 

§   155    (compensation  granted).  tion,  passim. 
« State     V.     Allmond,     2     Houst. 
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lie  cannot  subsequently  be  required  to  sell  within  five  or  six 
years,  since  this  would  unduly  limit  his  right  of  alienation,  and 
no  such  requirement  will,  it  is  believed,  be  found  in  any  stat- 
ute ;  the  Uiinois  Act  of  1887  allowed  aliens  holding  at  the  time 
of  its  enactment  to  sell  at  any  time  during  life.'*'*  Where,  how- 
ever, the  law  may  prohibit  or  limit  the  futiure  acquisition  of 
property,  it  may  allow  it  also  upon  condition  only  that  it  must 
be  sold  or  disposed  of  within  a  short  time.  So  aliens  or  cor- 
porations may  be  required  to  dispose  of  lands  they  may  acquire 
under  foreclosure  of  liens,  &c.,  within  a  stated  number  of 
years.** •'^  The  possession  of  game  lawfully  killed  may  be  made 
unlawful  after  the  lapse  of  two  months  after  the  same  has  been 
killed,^®  or  at  any  time  during  the  close  season,  the  conse- 
(luence  then  being  that  toward  the  end  of  the  open  season 
game  may  be  killed  only  for  immediate  consumption.**^ 

That  the  law  restricts  the  exercise  of  rights  of  property  to 
uses  and  modes  of  disposition  less  profitable  than  those  pre- 
viously allowed,  docs  not  amount  to  a  taking  of  property,  if 
other  profitable  methods  of  disposition  remain  lawful.  Thus 
it  is  mere  regulation  to  ])rohibit  retail  sales  of  li(|Uor  to  b«» 
drunk  on  the  premises,  or  to  prohibit  the  distillation  of  grain 
into  li(iuor,  and  such  prohibition  is  therefore  constitutional 
without  compensation  with  regard  to  liquor  or  grain  owTied 
at  the  time  of  the  enactment  of  the  statute.'*'* 

§  517.  Cases  of  destruction  or  abrogation  of  property 
rights.— The  absolute  destruction  or  abrogation  of  property 
rights— including  confiscatory  regulation  leaving  no  reason- 
abl(»  profit  to  the  owner— is  an  extreme  exercise  of  the  police 
power.  Wliere  it  is  proposed  to  exercise  such  an  authority, 
tlu^  constitutional  right  of  private  property  must  be  weighed 
against  the  demands  of  the  pul)lic  welfare,  and  it  is  obvious 
that  a  public  interest  which  is  strong  enougli  to  justify  regula- 
tion may  not  l)c  strong  enough  to  justify  destruction  or  con- 
fiscation witliout  compensation.    Submission  to  regulation  may 

44  §  8  of  At't  June  16,  1887,  since  47  Smith   v.   State,    155    Ind.    611, 

repealed.     That    there   is   no   vested  58   N.   E.   1044,   51   L.   R«   A.  404; 

rijrht  to  transmit  by  descent  to  non-  State  v.  Eodman,  58  Minn.  393,  59 

resident     aliens     see     Donaldson     v.  N.  W.  1098. 

State  (Ind.),  67  N.  E.  1029.  '      48  Stickrod    v.    Commonwealth,    86 

^•'•Stimson  Am.  Stat.  Law  1.  6013,  Ky.   L'So,   5   S.   W.   580;    Ingram  v. 

II.  Sl'O.'.  Si:;i«',  .S9  Ala.  247,  84  Am.  Deo,  782. 

I  •  JMn'Ips  V.  l^iccy.  (50  \.  Y.  in. 
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he  said  to  be  onr  of  the  couditioiis  upon  which  all  property  is 
h^ld  in  the  comiiiuuity ;  but  total  sacrifice  negatives  altogether 
the  right  of  property.  The  conditions  justifying  the  demanil 
of  such  saeritiec^  must  therefore  be  carefully  examined.  The 
following  classes  of  cases  will  be  considered : 

those  in  which  the  ])roperty  proposed  to  be  taken  is  insig- 
nificant in  value  (§S  r)18-519j  ; 

those  in  which  the  property  is  imminently  dangerous,  as 
against  those  in  which  it  is  unlawfully  used  (§§  520-528) ; 

those  in  which  property  is  offensive  and  at  the  same  time 
useful  (§§  529-533); 

those  in  which  property  is  sacrificed  to  avoid  a  great  calam- 
ity (§§  534-537) ; 

those  in  which  property  is  made  unlawful  by  a  change  of 
legislative  policy;  these  will  include: 

confiscatory  regulation  and  the  impairment  of  the  obligation 
of  contracts  (§S  538-5(50)  :  the  taking  of  rights  sanctioned  by 
affirmative  act  of  the  stjit(»  (S§  5C1-582) ;  the  abrogation  of 
(•ertain  forms  of  property  which  are  contrary  to  modern 
economic  or  social  ideas  (>$§  583-603). 

INSnnsTANTIAL     IXVA::I0N   OR  DESTRrCTTON.     §§  rjlS-.^lO. 

§  618.  Transitory  disturbance  of  possession.— There  is  au- 
thority for  holding  that  a  very  slight  interference  with  prop- 
erty rights  may  be  permitted  by  law  without  compensation. 
Justice  Holmes  speaks  of  the  power  to  exact  relatively  small 
sacrifices  from  the  individual  for  the  public  good.^  An  or- 
dinance of  Massachusetts  of  1641,  in  granting  the  right  to 
fish  in  ponds,  gave  the  right  to  pass  and  repass  on  foot  through 
any  man's  prop(»rty  for  that  end,  so  they  tn^spass  not  on  any 
man's  corn  or  meadow.  In  Maine  this  ordinance  is  still  recog- 
nised as  law,2  while  in  Vermont  a  similar  enactment  of  recent 
date  has  be(»n  declared  to  be  beyond  the  power  of  the  legisla- 

iBent  V.   Emery,   173   Mass.  495,         2  Barrows   v.   McDermott,   73   Me. 

53  N.  E.  910.     For  a  number  of  il-  441.     See  also   Maine  Statutes,  ch. 

lustrations,  not  all  of  which  perhaps  42,   §   8,  right  of  owner  of  timber 

can  stand  the  test  of  rigid  scrutiny,  which   has  been   lodged  by  freshets 

see  Respublica  v.  Sparhawk,  1  Dall.  on   the   land   of   another  person   to 

357.     As  to  right  of  deviation  from  enter  upon  such  land  for  purpose  of 

public    highway,    sec    Tiffany,    Real  removal,  tendering  damages. 
Property,  §  365. 
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ture.3  But  in  Vermont,  the  constitution  itself  gives  the  inhabi- 
tants the  liberty  in  seasonable  times  to  hunt  and  fowl  on  the 
lands  they  hold,  and  on  other  lands  not  inclosed.**  Provisions 
of  this  character  may,  it  seems,  be  justified  by  the  considera- 
tion that  an  owner  who  does  nothing  to  improve  or  protect  his 
lands  cannot  insist  upon  the  fullest  legal  protection  of  his  right 
of  property,  but  must  at  least  tolerate  customary  trespasses. 

Property  may,  also,  be  entered  for  the  performance  of  a 
public  duty.  It  has  been  held  in  Massachusetts  that  for  the 
purpose  of  locating  boundary  lines  entry  upon  private  lands 
may  be  justified,^  and  the  court  refers  to  the  familiar  instance 
of  selectmen  perambulating  the  lines  of  towns,  legislative  com- 
mittees exploring  the  routes  of  proposed  railroads  or  canals, 
or  county  commissioners  securing  the  location  of  a  proposed 
highway.*'  It  seems  only  reasonable  that  in  such  cases  an 
action  of  trespass  should  not  be  entertained,  and  it  may  per- 
haps Ix*  said  that  every  o\\Tier  miLst  suffer  a  brief  and  momen- 
tary oc('ni)ation  not  amounting  to  dispossession,  when  required 
for  puhlif  i)iirposes,  as  one  of  the  conditions  upon  which  all 
property  in  th(*  community  is  held.  P]ven  temporary  disposses- 
sion may  Ix*  legitimate  when  necessarily  incidental  to  a  police 
regulation,  so  for  the  purpose  of  disinfecting  property  or  exter- 
minating vermin  or  weeds  or  making  sanitary  improvements." 

j5  519.  Property  taken  of  slight  value.— 1.  Taking  samples 
for  inspection. — The  dairy  or  pure  food  laws  of  a  number  of 
states  rtMiuirc  that  the  seller  allow  the  inspecting  authorities 
to  take  samples  without  making  provision  for  compensation. 
It  lins  IxMMi  h(»ld  that  this,  in  view  of  the  legitimacy  of  the 
pur])os(\  nnd  of  the  very  trifling  amoimt  involved,  does  not 
viola t(^   the   spirit  of  th(^   constitution.**     While   the   contrary 

■J  Now  EnglaiKl  Trout  &c.  Club  v.  These   remarks   do   not   of  coarse 

Matlier,  OS  Vt.  ass,  33  L.  R.  A.  569.  apply    to    **  temporary ' »    occupation 

•*  Const n.  chap.  2,  §   40,  Payne  v.  extending    over    weeks    or    months; 

doultl,  74  Vt.  2()S,  r)i»  Atl.  4'Jl.  such    occupation    gives    a    constitu- 

f»  Winslow  V.  Clifford,  6  Cush.  327.  tional   right   to   compensation.      Mo- 

••  See     New     Jersey     Pub.     Laws,  Keon  v.   New  York,  N.  H.,  &c.,  K. 

1SS7,  p.  212,  as  to  authority  of  sur-  Co.  (Conn.),  53  Atl.  656. 

\eyors  to  enter  lands  when  required  » Commonwealth     v.     Carter,     132 

for  public  improvements.  Mass.    12;    State   v.   Duparqnier,  46 

-Sov    111.    Rev.    St.,    title    Canada  l^.  Ann.  577,  26  L.  R.  A.  162. 
Thistles;     Bancroft     v.     Cambridge, 
126  Mass.  A?,^. 
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view  may  be  technical,  it  is  to  be  noted  that  in  a  larger  number 
of  states^  the  value  of  the  sample  must  be  tendered  when  taken, 
or  compensation  made  if  the  article  is  foimd  unadulterated. 
As  this  practice  involves  no  serious  inconvenience  and  respects 
the  principle  of  the  constitution,  it  is  to  be  preferred. 

2.  Placing  signs  and  monuments.— There  are  perhaps  other 
cases  in  which  a  slight  though  permanent  occupation  of  private* 
property  for  public  purposes  is  tolerated,  as  where  signs  with 
street  names  are  affixed  to  private  houses ;  but  even  this  inva- 
sion need  not,  it  seems,  be  tolerated  by  the  owner  without 
compensation.  Boundary  monuments  may,  it  seems,  be  places! 
on  lands  not  only  without  compensation,  but  at  the  expense  of 
the  owners,^^  upon  the  principle  that  compulsory  powers  may 
be  exercised  over  neighboring  land  owners  for  their  joint 
benefit.^ ' 

3.  Right  to  dig  for  saltpetre.— In  England  the  former  royal 
prerogative  to  dig  for  saltpetre  was  attempted  to  be  reconciled 
with  the  inviolability  of  private  property  by  asserting  that  it 
did  not  take  the  subject's  inheritane(»,  since  the  officers  were 
re([nired  to  dig  with  t\w  least  inconvenience  to  the  owner, 
were  not  allowed  to  undermine*  walls  or  <lig  thr  lioors  of  any 
dwelling  house,  and  had  to  repair  tlu*  place  in  as  <roo(l  a  plight 
as  it  was  before.  The  i<lea  was  evidently  that  if  the  preroga- 
tive was  exercised  with  sufficient  care  and  consideration,  the 
violation  of  property  rij^hts  was  insubstantial.  Uj)on  the  same 
ground  of  no  value  a  proclanuition  app(»ars  to  have  proceeded 
which  required  the  preservation  of  human  and  animal  urine 
after  notice  from  the  King's  patentees,  for  the  making  of  salt- 
petre.'2  q^h(>  act  of  Parliament  of  1640  which  threw  open 
the  right  to  import  and  make  saltpetre  and  gunpowder,  seems 
to  have  disposed  of  this  whole  branch  of  the  prerogative.  In 
France  the  law  allows,  to  the  present  day,  the  taking  of 
material  suitable  for  saltpetre,  on  condition  of  replacement  by 
an  equal  quantity  of  other  material.'^ 

•  Michigan,  Kentucky,  Kansas,  but  only  because  it  did  not  provide 
Iowa,     New    Jersey,     Pennsylvania,     ^or  notice  and  hearing. 

,,,..,      ^  11  See  Illinois  Sersion  Laws,  1901, 

llhnois, — also  Germany.  ^^^  '  * 

p.  30/. 
10  Davis  V.  St.  Louis  Co.  Comnirs.,  ,,.  ^^._..    -,^  Kymor's  Foedera,  813. 

65  Minn.  310.  33  L.  K.  A.  432,  wlicro  ,..  |^j,^v    March    10,    1819,    Ducrocq 

the    act    was    held    unconstitutional,      Droit  Adniinistratif,  §  1282. 
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XUISANCES.     S§  520^28. 

§  620.  Property  imminently  dangerous.— Where  the  condi- 
tion of  a  thing  is  such  that  is  is  imminently  dangerous  to  tht* 
safety,  or  offensive  to  the  morals,  of  the  community,  and  is 
incapable  of  being  put  to  any  lawful  use  by  the  owner,  it  may 
be  treated  as  a  nuisance  per  sc.  Actual  physical  destruction 
is  in  such  cases  not  only  legitimate,  but  sometimes  the  only 
legitimate  course  to  be  pursued.  Rotten  or  decayed  food  or 
meat,  infected  bedding  or  clothing,  mad  dogs,  animals  aflfected 
with  contagious  diseases,  obscene  publications,  counterfeit 
coin,  and  imminently  dangerous  structures,  are  the  most  con- 
spicuous instances  of  nuisances  per  se.  The  power  is  chiefly 
exercised  where  the  preservation  of  the  public  health  or  se- 
curity of  life  or  limb  demands  it;  the  extreme  limit  to  which  it 
may  go  in  that  direction  was  illustrated  where  a  tenement 
house  in  a  filthy  and  misanitary  condition  was  pulled  down  dur- 
ing the  prevalence  of  an  epidemic  disease.'^  But  it  may  also  be 
resorted  to  for  the  protection  of  property,  and  is  applied  to 
trees  or  animals  where  destructive  vermin  or  contagious  dis- 
eases threaten  the  ruin  to  other  property  of  the  like  char- 
acter J  ^ 

§  521.  Summary  abatement. — Since  a  nuisance  per  sc  is  a 
source  of  present  juid  continuing  danger,  its  destruction  does 
not  recpiire  ])revious  notice  to  the  owner. 

The  rightfulness  of  the  destruction  presupiK)ses  however 
that  the  condition  of  the  property  is  as  a  matter  of  fact  harm- 
ful or  objectionable,  and  the  ex  parte  finding  of  the  authorities 
does  not  determine  this  fact  conclusively  against  the  owner. 
If  he  cannot  get  his  hearing  in  advance,  he  must  get  it  after- 
ward ;  i.  e.  he  has  a  right  to  bring  an  action  for  the  destruction 
of  his  property,  and  the  authorities  who  are  sued  must  justify 

1*  Meeker    v.    Vau    Rensselaer,    15  with  nastiness  to  be  rebuUt  by  own- 

Wondell    397;    see   also   Ferguson    v.  era,  otherwise  property  to  go  to  tho 

Seinia,  43  Ala.  39s,  case  of  a  filthy  K»nl   of   the   manor   or   to    the   com- 

an«l    worthless    house    aflTeeted    with  inunity.     Ordering  a  house  to  be  va- 

the       smallpox;        Montgomery       v.  cated  is  a  eommou  method  of  deal 

Hutehinson,    13    Ala.    r)73,    a    dilapi-  ing    with    nuisances    of    this    kind; 

dated    ImiMing   endangering   a    side-  rhapin  .Nfunieipal  Sanitatiou,  ]>.  13s, 

\\alk;      Anderson     Origin     of    Com-  Kng.  Publie  Health  Act,  §  97. 
merce.   \^u>~i  an<l  1541,  acts  directing  '•'•  State    v.    Main,    60    Conn.    123, 

ruined  houses  iu  certain  cities  filled  30  L.  R.  A.  6*23. 
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their  act  J**  If  the  property  proves  to  have  been  sound  and 
harmless,  the  owner  is  entitled  to  compensation.'^  Since  officers 
thus  must  act  at  their  peril,  they  are  not  apt  to  exercise  their 
l)Ower  of  abatement,  and  this  has  been  urged  as  a  reason  why 
their  determination  should  be  held  to  be  conclusive;  but  the 
Supreme  Court  of  Massachusetts,  in  sustaining  their  liability, 
practically  held  that  a  destruction  of  sound  property  without 
compensation  would  be  unconstitutional.'** 

The  court  referred  to  the  decision  in  Train  v.  Boston  Disin- 
fecting Company,'"  in  which  it  had  been  held  that  all  imported 
rags  might  be  rt^iuired  to  be  subjected  to  a  disinfecting  process 
at  the  expense  of  the  owner,  whether  in  reality  infected  or 
not.  It  was  i)()inted  out  that  there  the  statute  expressly 
applied  to  all  imported  rags,  while  in  the  case  before  the  court 
the  authority  to  kill  was  confined  to  infected  horses,  and  somt* 
Ktress  was  laid  upon  th<»  trifling  valu<^s  involved  in  the  former 
ease.  A  morr  satisfactory  distinction  between  the  two  cases 
might  be  found  in  the  difl'crence  between  regulation  and  taking 
of  property.  In  enacting  regulative^  measures  the  law  need  not 
restrict  itsi^lf  to  conditioiis  actually  harmful,  but  may  re(iuir(j 
precautions  within  the  whole  rjuige  of  possible  danger;  whih? 
the  taking  or  destruction  of  prop(»rty,  being  an  extreme  meas- 
ure, is  justified  only  within  the  narrowest  limits  of  actual 
necessity, — unless  indeed  the  state  chooses  to  pay  compen- 
sation.-^ 

>«  Savannah    v.   Mulli^^an,   9.1  (Ja.  plaintiff  was  not  allowci!   to  provo 

323,  29  L.  R.  A.  :Jo:{;   People  ex  rol.  that   the   property   had   not   in  fart 

Copfutt    V.    Vonkers,    110    N.    V.    1,  been    a    nuisance,    the   board's    ad- 

23  L.  R.  A.  481;  Newark  &c.  H.  Co.  judication    beinj;    held    conclusive. 

V.  Hunt,  50  X.  .1.  L.  :?(»S.  Hut    the    pUiintiff    had    previously 

17  Miller    v.    Tlortoii.    1.12    ^Fasa.  J'r!><^i>r^<l    before    the    board    with 

.140;  Pearson  v.  Zelir,  i:»S  111.  48.  reference   to    the    condition   of    his 

,o-fcr-ii  TT     X  i.roi»ertv,    and    it    was    consideretl 

isMiHer  v.  Horton,  supra.  .       ,    \     ,  ,     , 

that  he  ha<l  had  substantial  notice, 
i»  144  Mass.  523.  ^^^^  ^y^^^^  j^g  ^^^jj  „^^^  ^^^  ^^^,  ^^^1,. 

20  In  Van  Wornier   v.   Mayor  &c.  nical   irregularities   except   on   cer- 

of   Albany,    15    Weud.    2r)2    (1836),  tiorari.      As    to    non-conchisiveness 

the  board  of  health,   in   time  of  a  o^*  ex  parle  condemnations  of  pro]»- 

cholera      epidemic,      had,      without  erty,  see  also  Salem   v.  Eastern   R. 

formal    notice   to   the    plaintiff,   ad-  Co..     08     Mass.     431;     Shipman     v. 

.judjred    property    owned    by    him    tn  St:it»'     Tiive     Stock     Ccunm'rs.     115 

be    :i    iiiiis.-ince,    and    it     w:is    tlieir  Midi.    188;    Lowe  v.  ^''onroy   (Wis.), 

Upon     destroyed     by     order     of     tlic  !»7    X.    \V.  IM2;    \V;iye   v.   Thompson, 

defendants.       Sninij     t'«.r     fres)»:iss,  L.   1?.   1.1  C^.   I*.   D.  :W2. 
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CarcasseSi  garbage,  &c.~As  long  as  property  is  not 
imminently  dangerous  or  offensive  it  cannot  be  treated  as  a 
nuisance  per  se.  Thus  an  ordinance  cannot  authorise  the 
destruction  of  property  left  on  a  levee  because  it  encumbers 
the  same,  where  every .  legitimate  purpose  would  be  accom- 
plished by  its  removal.2i  This  principle  is  well  illustrated  by 
the  law  regarding  the  disposal  of  carcasses  of  dead  animals. 
They  are  liable  to  become  nuisances,  and  if  not  cared  for  may 
be  treated  as  such;  but  the  owner  of  an  animal  does  not  lose 
his  property  in  it  as  soon  as  it  dies;  he  must  be  given  an 
opportunity  to  dispose  of  it  since  he  may  realise  something 
from  its  sale;  and  to  give  offal  contractors  immediately  an 
exclusive  control  of  all  dead  animals,  or  even  to  require  their 
deposit  at  a  designated  place  is  taking  property  without  due 
process  of  law.22  Under  the  statute  of  Louisiana  which  was 
upheld  in  the  Slaughter-house  Cases,  the  slaughter-house  com- 
pany was  allowed  to  take  the  entrails,  etc.,  of  all  animals 
slaughtered;  this  provision  was  not  passed  upon  by  the  Su- 
preme Court,  but  seems  clearly  unconstitutional.  So  it  has 
been  intimated  that  an  exclusive  privilege  to  collect  and  con- 
vey garbage  cannot  be  made  to  apply  to  such  refuse  matter 
as  the  owner  may  desire  to  use  or  sell,  and  which  is  innocuous 
and  capable  of  being  put  to  useful  purposes.^^  Under  a  stat- 
ute of  the  United  States,^^  simken  water  craft  are  not  treated 
as  derelict  or  abandoned  until  the  owner  has  been  given  an  op- 
portunity to  remove  the  same. 

§  523.  Abandoned  animals.— In  a  numbt^r  of  states,  fol- 
lowing a  statute  of  Massachusetts  of  1881,-^"^  legislation  has 
])een  enacted  to  the  effect  that  where  an  animal  is  found 
abandoned  or  neglected,  which  appears  to  be  diseased  or 
disabled  beyond  recovery  for  any  useful  purpose,  such  ani- 
mal if  found  to  be  worth  not  to  exceed  five  dollars  may 
be  killed  by  agents  of  societies  for  the  prevention  of  cruelty 

•-'iLanfear    v.    Mayor,    4    La.    97,  Ky.  L.  Rep.   193,  41  L.   R.  A.  219; 

1832.  Campbell  v.  District  of  Columbia,  19 

22  Underwood    v.    Green.    42    New  App.  D.  C.  131. 
York    140;    River    Rendering    Com-  23  State  v.  Orr,  68  Conn.   101,  34 

pany  v.  Behr,   77   "Slo.  01  ;    State   v.  L.  R.  A.  279. 

Morris,    47    Lm.    Ann.    1(560:    Schocn  24  Act  June  14.  1880.  F  Snppl.  296. 

liro.M.  V.   Atlanta,  07  (la.  607.   33  I..  2r.  Hev.  Laws,  ch.  Of),  §  13. 

R.  A.  804;    Knauor  v.  Loiiisvillr,  20 
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to  animals;  the  society  then  to  be  indebted  to  the  owner 
for  the  value  of  the  animal,  unless  the  killing  was  ren- 
dered necessary  by  the  owner's  cruelty.  Acts  of  this  character 
have  been  held  unconstitutional  because  failing  to  provide 
for  notice  to  the  owner,^^  it  being  assumed  that  there  is  no 
such  urgent  necessity  for  killing  the  animal  that  there  would 
be  no  time  for  some  kind  of  a  proceeding  in  which  the  owner 
can  be  heard.  If  it  is  found  upon  such  a  proceeding  that 
the  dictates  of  humanity  require  the  killing  of  the  animal, 
there  would  seem  to  be  no  reason  why  the  owner  should  be 
compensated. 

§  624.  Infected  cattle.— Most  states  have  enacted  legisla- 
tion, under  which  cattle  infected  Avith  or  exposed  to  contagious 
disease  may  be  killed  by  designated  authorities.  In  nearly  all 
these  states  some  compensation  is  made  for  the  animals  so* 
slaughtered.  Only  one  state  (Minnesota)  expressly  restricts 
compensation  to  cases  where  the  animal  is  found  entirely  free 
from  disease;  in  most  cases  the  appraised  value  is  paid,  some- 
times with  a  statutory  maximum  limit,  and  in  a  number  of 
states  one-half  or  three-fourths  of  the  value  is  paid  if  the 
animal  is  found  to  be  affected.  The  puri)0se  is  probably  to 
allow  the  slaughter  of  animals  as  a  measure  of  precaution 
where  their  condition  is  not  so  imminently  dangerous  as  to 
deprive  them  of  all  value  or  constitute  them  a  nuisance  per  se. 
The  same  principle  of  compensation  is  recognised  in  Prance,-^ 
and  Germany .28 

§  626.  Property  unlawfully  used,  and  forfeiture. — The  power 
of  summary  abatement  does  not  extend  to  property  in  itself 
harmless  and  which  may  be  lawfully  used,  but  which  is  actually 
put  to  unlawful  use  or  is  otherwise  kept  in  a  condition  con- 
trary to  law.  So  if  a  certain  kind  of  transportation  is  a  nui- 
sance this  does  not  justify  the  tearing  up  of  railroad  tracks.^" 
A  house  of  ill-fame  may  not  be  torn  down  summarily  ;3«  a 
building  w^here  liquor  is  kept  unlawfully  for  sale  may  not  be 

26Loe8cli  V.  Koohler,  144  Ind.  278,  29  Chicago   v.  Union   Stock  Tarda 

3.5  L.  R.  A.  r,8L';  Kinjr  v.  Hayes,  80  Co.,  164  Til.  224. 

Me.  206;  Carter  v.  Colbv,  71  N.  H.  .*«>  Welsh     v.     Stowell,      2     Doug. 

230,  iil  Atl.  904.  (Mich.)    :i32 ;   Kly  v.  Supervisors  of 

-•7l.nw  <.f  .Tuly  L'l,   ISSl.  Niagara  County,  36  N.  Y.  297. 

28 Law  of  June  23,  1880. 
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destroyed,3i  and  a  canal  may  not  be  destroyed  because  not 
kept  in  a  clean  condition.*^ 

The  unlawful  use  may,  however,  be  punished,  and  the  pun- 
ishment may  include  a  forfeiture  of  the  property  used  to  com- 
mit the  unlawful  act.  While  in  many  cases  this  would  be  an 
extreme  measure,  it  is  subject  to  no  express  constitutional 
restraint  except  where  the  constitution  provides  that  every 
penalty  must  be  proportionate  to  the  offense.  The  forfeiture 
of  a  vessel  enf^aged  in  unlawful  oyster  fishing  has  been  up- 
held by  the  Supreme*  Court  of  the  United  States.^^  The  federal 
anti-trust  act  of  1890  goes  so  far  as  to  provide  that  any  prop- 
erty owned  under  any  contract  or  by  any  combination,  or 
pursuant  to  any  conspiracy  (and  being  the  subject  thereof), 
mentioned  in  Section  1  of  the  act,  and  being  in  the  course  of 
transportation  from  one  state  to  another  or  to  a  foreign  coun- 
try, shall  be  forfeited  to  the  United  States. 

§  626.  Judicial  safeguards.— Such  forfeiture  is  not  an  exer- 
cise of  the  policH;  power,  but  of  the  judicial  power,  i.  e.  the 
taking  of  t\u\  ])roperty  does  not  directly  subserve  the  public 
'  welfare,  l)ut  is  intc^iuled  as  punishment  for  an  unlawful  act. 
Hence  forfeiture  reciuires  judicial  proceedings,  either  personal 
notice  to  the  owner,  or  at  least  a  proceeding  in  rem  with  notice 
by  imbliention.^*^ 

There*  is  ])erhHps  in  some  eases  some  confusion  between  the 
l>olie('  powMT  and  the  judicial  power  owing  to  the  fact  that 
]>ropcrty  unlawfully  used  may  tend  to  assume  the  character 
of  a  nuisance  jxr  sc.    Animals  running  at  large  are  not  infre- 
(luently  impounded  and  sold  upon  notice  to  the  OAvner;  but  dogs- 
may,  if  kept  in  an  unlawful  manner,  be  destroyed  summariKv 
bec'ause   they   are   at   best   qualified    property. 3*'''      As   long   as- 
intoxicating  licpior  may  be  used  as  medicine,  or  as  a  lawful 
article  of  export,  it  is  not  a  nuisance  per  se,  and  cannot  bt^ 
summarily    destroyed.^^      And    while    the    law    may    provided 

31  Earp  V.  Lee,  71  111.  193.  sa  Smith  v.  Maryland,  18  How.  71^ 

32Babcock   v.    Buffalo,    56   N.   Y.  34  Coffey  v.  United  States,  116  V^ 

*268;  so  as  to  a  livery  stable,  Miller  S.  427;  United  States  v.  Zucker,  16t 

V.   Burch,   3:i   Texas   208;    where   au  U.  S.  475. 

engine    is    a    mil  sauce    only    on    ac-  ^^  Campau    v.    lianglev,    39    Mich. 

<()urit    of    its     Incation,     Ww    pro])er  451;  Sentell  v.   New  Orleans  &e.  R. 

ieine<ly  is  its  ri'iiiova?,  Brijxhtniau  v.  K    Co.,  166  V.  S.  698;  Blair  v.  Fon- 

Hristol,    6r,    Me.    4J(>,    20    Am.    \Iv\k  hand,  100  Mass.  136. 

711.  ■••^  Brown  v.  IVrkius,  12  Orav  89. 


§527  PROPERTY    UNLAWFULLY    USED.  :^:)\) 

for  its  seizure  and  forfeiture  where  it  is  kept  unlawfully,  it 
may  do  so  only  imder  proper  safeguards,  and  the  constitu- 
tional guaranties  against  unreasonable  searches  and  seizures 
have  in  some  eases  been  insisted  upon  with  great  strictness.''" 

In  Connecticut  it  has,  however,  been  held  that  where  liquor 
is  kept  for  sale  contrary  to  law,  its  value  for  consumption  or 
export  will  not  be  considered  as  that  would  tend  to  nullify  the 
statute.-***  It  has  also  been  held  that  implements  and  appara- 
tus used  for  gambling,  but  which  may  be  used  for  different 
objects,  (as  for  instance  a  gaming  table),  or  which  may  serve 
the  purpose  of  innocent  and  harmless  amusement,  cannot  be 
destroyed  without  notice  to  the  owner z"*'-^ 

Where  liquor  can  serve  no  lawful  use  it  may  be  destroyed 
summarily.^"  Where  as  a  matter  of  notoriety  certain  arrange- 
ments in  liquor  saloons  are  used  for  illegal  and  immoral  pur- 
poses, their  removal  may  be  directed,  and  unless  so  removed 
they  may  be  treated  as  nuisances.  The  order  of  removal 
should  be  regarded  as  a  res^ulation  and  not  as  the  taking  of 
property;  it  is,  therefore,  valid,  though  applied  to  existing  ar- 
rangements, which,  having  been  declared  illegal,  can  serv« 
no  further  lawful  purpose.^' 

§527.  Lawton  v.  Steele.— The  principles  which  should  gov- 
ern the  forfeiture  of  property  were  departed  from  in  the  de- 
cisions of  the  New  York  Court  of  Appeals  and  the  United 
States  Supreme  Court  in  the  case  of  Lawton  v.  Steele,^^  ^j). 
holding  a  New  York  statute  authorising  the  summary  seizure 
and  destruction  of  nets  used  for  unlawful  fishing,  without  any 
judicial  process.  The  chief  argument  relied  on  was  the 
trifling  value  of  the  property  taken  (nets  worth  $15.00  a  piece), 

"Fisher    v.    McGirr,    1    Grsiy    1;  clearly  intended  for  unlawful  use  t*x- 

Hibbard    v.    People,    4    Mich.    125;  cliisivoly;    Glennon    v.    Britton,    1;m 

Sullivan  v.  Oneirla»  61  111.  242,  where  III.  232,  40  N.  E.  594;  Frost  v.  Peo- 

it  is  pointed  out  that   the  direction  pie,    193    IlL    635,    61    N.    E.    1054; 

to   sell   the   liquor    recognises   it    as  Board    of    Police    Commissioners    v. 

property  and  is  inconsistent  with  its  Wagner,    93    Md.    182,    48    Atl.    455 

treatment    as    a    nuisance    per    se.  (slot  machines).     See  also  Garland 

Darst  V.   People,  51    111.  286;   for  a  Xovelty  Co.  v.  State    (Ark.),   71   S. 

less  strict  view  see  Lincoln  v.  Smith,  W.  257. 

27Vt.  328.  -wTTnitod   States  Eev.  Stat.   2140, 

3«0viatt  V.  I'oimI,  21>  Conn.  479.  21  11,  Ii(ju(»r  in  the  Indian  country, 
3J»  liowry     V.     K'aiiiwalor.     70     Mo.  »' ^^tatc  v.  Barge.  .S2  Minn.  25(),  5:; 

152;  State  v.  Kol.hins,   124   Ind.  :'.ns.  L.  i;.  A.  42S.  8t  X.  W.  911. 
i^  L.  II,  A.  438;  otherwise  as  to  those         -i-  119  X.  Y.  226,  152  U.  S.  133. 
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and  the  disproportionate  cost  of  condemnation  proceedings,— 
an  inadmissible  argument  where  constitutional  rights  are 
involved.  The  dissenting  opinion  of  Chief  Justice  Puller,  in 
which  Justices  Field  and  Brewer  concurred,  will  appeal  to 
many  minds  as  embodying  the  sounder  doctrine.  In  accord- 
ance with  the  view  of  the  dissenting  justices  a  statute  of  Ohio 
allowing  the  confiscation  of  nets  used  in  illegal  fishing  without 
legal  proceedings  was  held  unconstitutional.-* -^ 

In  a  subsequent  case  the  Court  of  Appeals  of  New  York 
held  that  a  statute  making  it  a  misdemeanor  to  disturb  oyster 
beds,  and  providing  for  the  forfeiture  of  any  vessel  used  in 
violating  the  act,  by  proceedings  before  a  justice  of  the  peace, 
was  unconstitutional  as  violating  the  guaranty  of  jury  trial, 
as  being  oppressive,  and  constituting  an  unauthorised  confisca- 
tion of  property  for  the  protection  of  merely  private  rights.** 
This  decision  certainly  goes  far  toward  weakening  the  author- 
ity of  Lawton  v.  Steele.  Dogs  used  for  unlawful  hunting  may 
be  killed,  since  property  in  dogs  is  of  a  qualified  nature.**''* 

§  528.    Property  created  or  acquired  in  violation  of  law.**** 

—Where  the  law  prohibits  the  creation  or  acquisition  of  cer- 
tain property,  and  thereafter  in  manifest  contravention  to  it 
such  property  is  created  or  acquired,  it  is  perhaps  not  strictly 
speaking  a  nuisance  per  sf\  since  it  is  not  imminently  danger- 
ous, but  it  is  evidently  less  entitled  to  considenition  than  prop- 
erty which  is  merely  unlawfully  used,  sin(»e  the  status  of  the 
whole  property  is  illegal  ab  initio.  It  has  thus  been  held  that 
a  frame  building  erected  in  violation  of  law  may  be  torn  down 
summarily,  preserving  the  material  to  the  owner.*"  But  it 
has  been  said  in  Pennsylvania  that  a  wooden  house  under 
such  circumstances  is  not  a  nuisance  per  .sf  .*^ 

*«  Edson    V.    Cranj^Ic,    62    Oh.    St.  khvchI,  Weller  v.  Siiovor,  42  N.  J.  L. 

49,  56  N.  E.   647.     So  also  leck  v.  341. 

Anderson,  57  Cal.  2.51,  40  Am.  Rop.  -t*  Colon   v.   Lisk,    ir»3   N.    Y.    18«, 

115.     A  preliminary  seizure  is  valid,  47  N.  E.  302. 

Haney  v.  Compton,  36  N.  J.  L.  507.  *^  New    York    Forest    Game    and 

Where   a    net    is    adapted    only    for  Fish  Law,  §  8. 

unlawful     fishing     it     may     be     do-  *«  See  also  §§  565,  176-179. 

stroyed,    State    v.    Lewis,    134    Ind.  ^7  Eichenlaub    v.    St.    .Joseph,    113 

250,  20  L.  R.  A.  52,  but  in  that  chs<;  Mo.  395,  18  L.  R.  A.  590;   King  v. 

nicroly  a   fine   was   imposcMi.      A    fis!»  Davenport,  98  III.  305;   fline  \.  Now 

basket    eonstru<!tod    in    violation    of  Tfaven.  40  Conn.  478. 

law   may   also   bo   dostroyod,   quaere  »^  Fields    v.    Stokley,    99    Pa.    8t. 

whether   the  materials   must   not   be  206. 
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Oaine  unlawfully  killed  may  bo  destroy<*d  siunmarily,  since 
no  property  in  it  can  be  acquired  while  the  law  prohibits  its 
taking.  In  this  case  there  is  no  forfeiture  since  there  is  no 
property  right.  Statutes  however  provide  for  judicial  pro- 
ceedings for  confiscation  and  sale  where  game  is  possessed  un- 
lawfully.^>> 

It  may  perhaps  be  said  that  wherever  the  forfeited  property 
is  sold,  judicial  proceedings  are  required,  for  it  is  then  clear 
that  it  is  not  treated  as  a  nuisance  per  .sc.'^"  The  only  proper 
method  of  dealing  with  a  nuisance  per  se  is  to  destroy  it. 

USEFUL  BUT  OFFENSIVE  INDUSTRIES.     §§  529-533. 

§  529.  Status  of  noxious  establishments.— An  industrial 
establishment  which  is  offensive  to  the  senses  and  the  o})eration 
of  which  is  attended  with  noxious  effluvia  is  not  a  nuisance  per 
se.  not  at  lenst  if  it  is  located  in  an  appropriate  place.^  But 
it  may  become  so  when  the  character  of  the  neighborhood 
changes,  and  it  is  in  that  ease  no  defence  either  that  it  is  con- 
ducted with  great  care,-  or  that  the  complaining  public  **has 
come  to  the  nuisance/'*^  The  theory  is  that  no  one  can  by 
prior  occupancy  establish  for  himself  a  right  to  annoy  or 
incommode  the  public,  or,  as  it  has  been  put,  that  **the  right 
of  habitancy  is  superior  to  the  exigencies  of  trade."* 

§  530.  Exercise  of  municipal  power.— Municipal  corpora- 
tions are  frequently  given  power  to  prohibit  and  suppress 
noxious  establishments  within  their  limits.  This  power  has 
been  allowed  to  be  exercised  with  regard  to  existing  establish- 
ments,^ and  it  may  cover  the  whole  city.*^  It  is  obvjous  that 
property  of  great  value  may  thus  have  a  very  insecure  legal 
status,  but  practically  the  power  of  the  courts  is  sufficient  to 
prevent  an  abuse  of  municipal  authority.  It  is  well  estab- 
lished that  municipal  ordinances  must  not  be  oppressive,  and 
it  would  be  difficult  to  find  a  more  striking  illustration  of  op- 

*»  Illinois    Game    Law,    April    24,  State    v.    Board    of    Health    of   St. 

1899,  §§  21,  22.  Louis,  16  Mo.  App.  8. 

••w  Sullivan  v.  Oneida,  61  III.  242.  *  Greenleaf  on  Evidence  II,  §  473. 

1 16  Cyclop.  Law  Ist  Ed.  pp.  937,  »*  Mass.  Rev.  Laws  ch.  75;  Cronin 

938.  V.  People,  82  N.  Y.  318;    New  Or- 

2  State  V.  W^ilson,  43  N.  H.  415.  leans  v.  Faber,  105  La.  208,  53  L.  R. 

3  Commonwealth  v.  Upton,  6  Gray  A.  165. 

473;  People  v.  Detroit  White  Lead  « Belling  v.  Evansville,  144  Ind. 
Works,  82  Mich.  471;  Ashbrook  v.  644;  ex  parte  Heilbron,  65  Cal.  609, 
Commonwealth,    1    Bush    Ky,    139; 

9e 
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pr(\ssiv(»ness  than  the  attempted  suppression  of  a  great  indus- 
trial establishment  or  other  useful  undertaking.  The  prohibi- 
tion of  cemeteries  in  a  sparsely  settled  district  has  been  de- 
clared invalid  in  Illinois,'^  the  retroactive  prohibition  of  render- 
ies  in  New  York.^ 

§  531.  Judicial  safeguards.— The  question  whether  nui- 
sance or  not  cannot  be  concluded  by  the  passage  of  an  ordi- 
nance, still  less  by  an  administrative  order,  although  the  ver- 
dict of  a  jury  on  an  appeal  from  the  order  of  a  board  of 
lioalth  may  be  linal.*^  The  degree  of  discomfort  required  for 
a  conviction,  and  still  more  for  an  abatement,  will  be  measured 
by  all  the  surrounding  circumstances  so  that  an  establishment 
which  would  be  a  nuisance  in  a  residence  district,  will  not  be  so 
regarded  in  a  neighborhood  devoted  to  business  and  factories, 
in  which  life  has  adjusted  itself  to  the  inevitable  annoyances, 
of  manufacturing  industry.  In  Commonwealth  v.  Miller,^"  a 
conviction  was  rcverse<l  because  the  jury  had  not  been  allowed 
to  rcceiv<*  evidence  as  to  tliv  location  of  the  business,  the  length 
of  time  for  which  it  had  been  (tarried  on,  its  importance  to  thi* 
community,  and  the  amount  of  capital  invested:  all  of  whielu 
it  was  held,  should  have  been  taken  into  consideration  in 
determining  the  (luestion  of  nuisance.  In  People  v.  Detroit 
White  Lead  Works^*  it  was  intimated  that  the  proof  upon 
which  the  judgment  imposing  the  fine  was  based  would  not  be- 
considered  as  binding  in  a  proceeding  for  abating  the  business, 
in  which  weight  would  be  given  to  all  equities  in  favor  of  the^ 
establishment. 

§  532.  Status  of  offensive  industries  under  foreign  laws. 
—With  all  these  judicial  safeguards,  however,  it  would  seem, 
that  the  law  itself  should  recognise  some  limitation  of  the* 
power  over  offensive  establishments.  Such  limitations  ar(* 
found  to  a  greater  extent  in  foreign  than  in  American  laws. 

In  England,  under  the  Public  Health  Act,'^  the  defendant  in 
case  of  a  trade  nuisance  may  show  that  he  has  used  the  best 
practicable  means  for  abating  the  nuisance  or  preventing  or 
counteracting  effluvia. 

"Lake    View    v.    Rose    llill    (Vine-  '•  Taiintou    v.    Tavlor,     116    Mas?, 

tery,   70   III.   191.  254. 

•^  New    York    Sanitary    Utilisation  i«  139  Pa.  St.  77. 

<  onii.Miiy    V.    Department    of    Public         n  82  Mirb.  471. 
Ih-;iltlj.  7n  \.  V.  Suppl.  HIO,  (51  App.  i-'i^^  an«l  ',]{)  Vict.  rh.  r^^,  §  114. 

Div.  :.;. 
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The  French  law  coueerninjr  danj<ert)us  and  offensive  estab- 
lishments (decree  of  October  15,  1810),  provides  that  it  shall 
have  no  retroactive  effect;  hence  establishments  existing  at 
the  time  of  its  enactment  were  allowed  to  continue  in  op- 
eration, subject  to  liability  for  damages  to  adjoining  pro- 
prietors. An  exception  is  admitted  with  regard  to  establish- 
ments which,  imder  the  decree,  must  in  the  future  be  located 
away  from  residences;  if  these  are  gravely  prejudicial  to  pub- 
lie  health  or  other  public  interests,  they  may  be  suppressed ; 
other  establishments  cannot  be  suppressed  without  paying 
compensation.'  ^ 

Under  the  German  law  provision  is  likewise  made  for  com- 
pensation, where  the  continued  operation  of  an  establishment 
is  prohibited,^'*  and  no  distinction  is  made  between  unsanitary 
and  merely  offensive  trades. 

§  533.  Massachusetts  law.— In  Massachusetts  on  the  other 
hand  assignments  of  places  for  the  (»xercise  of  offt»nsive 
trades  are  subject  to  revocation,  and  whih*  the  consent  ol* 
mayor  and  aldt»rmen  is  re(iuired  for  the  (»stablishm(»nt  of  offen- 
sive and  noxious  occupations,  yet  the  state  board  of  health 
may  forbid  their  being  furth<»r  carried  on  if  public  health  or 
public  comfort  and  convenience  so  require.  The  order  of  m 
town  board  of  health  forbidding  an  offensive  trade  within  the 
limits  of  a  town  is  subject  to  appeal  to  the  superior  court  for 
a  jury.^^  \ 

DESTRUCTION    TO    AVOID  CALAMITY.      5§  534-537. 

§  534.   Destruction  of  property  to  check  the  spread  of  fire.— 

It  is  common  to  cite  as  an  illustration  of  the  right  to  take  prop- 
erty under  the  police  power,  that  in  casi*  of  a  conflagration  a 
building  may  be  demolished,  if  necessary  to  stop  the  course  of 
the  fire,  without  any  obligation  to  compensate  the  owner.  If  it 
is  true  that  during  the  great  fire  in  London  the  mayor  of  the 
city  refused  to  order  the  destruction  of  buildings  for  fear 
that  he  might  be  held  liable  in  damages,^ ^  the  principle  cannot 
have  been  firmly  settled  in  the  seventeenth  century;  but  the 

18  Block,  Dictionnaire,  Etablisse-  '5  Rev.  Laws,  ch.  75,  §§  91,  92,  95, 
mentfl  dangereux  18,  30.  99,  100,  108,  109. 

J*  Trade  Code,  §§  51,  52.  i«See  Rcsptiblica   v.  8parhawk,  1 

DalL  357. 
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older  authorities  use  it  to  illustrate  the  law  of  necessity  and 
the  overriding  claims  of  the  public  welfare  ;^^  and  at  the  pres- 
ent  day  courts  and  writers  treat  it  as  established  beyond  ques- 
tion. 

The  decisions  denying  the  right  to  compensation  may  be 
divided  into  two  classes,  those  in  which  the  action  was  brought 
against  the  municipality,  and  those  in  which  it  was  brought 
against  the  person  who  ordered  the  destruction. 

Decisions  of  the  former  class  throw  no  light  upon  the  prob- 
lem; for  even  if  the  destruction  were  illegal  or  unconstitu- 
tional, the  political  community,  whether  city  or  state,  would, 
on  general  principles,  not  be  liable  for  the  unauthorized  exer- 
cise of  governmental  powers  by  its  officers  or  agents.**  K 
a  statutory  remedy  is  created  against  the  city,  it  must  be 
strictly  pursued,  and  must  fail  in  cases  not  covered  by  the 
terms  of  the  law.'-* 

On  the  other  hand,  the  decisions  denying  relief  against  the 
person  or  officer  ordering  the  destruction  of  the  property,  ar«» 
based  on  the  theory  that  overriding  and  urgent  necessity 
justifies  the  act  of  destruction.-'*  The  Roman  law  takes  the 
same  view.^^  The  decisions  make  it  clear  that  only  the  strict- 
est necessity  will  excuse  the  officer.  They  do  not  hold  that 
there  is  an  exercise  of  lawful  governmental  authority;  neces- 
sity simply  operates  to  relieve  from  liability  for  an  act  other- 
wise tortious.  In  justice,  the  duty  of  compensation  should  fall 
upon  the  community ;  but  such  a  duty  can  be  called  into 
existence  by  legislation  only.  It  is  not  surprising  that  the 
ordinary  principles  of  the  common  law  should  not  afford 
an  adequate  remedy  in  cases  of  sudden  and  extraordinary 
emergency;  but  a  defect  of  the  common  law  is  not  neces- 
sarily a  principle  of  constitutional  government.     Where  prop- 

17  Case  of  Prerogative,  12  Rep.  Ooffin  v.  Nantucket,  5  Oush.  269; 
12;  Mouse's  Case,  12  Eep.  63.  Keller    v.    Corpus    Christi,    50    Tex. 

18  Field  V.  Des  Moines,  39  lo.  575;  614;  Russell  v.  New  York.  2  Den. 
McDonald  v.  City  of  Red  Wing,  13  461;  Ru^gles  v.  Nantucket,  11  Cush. 
Minn.  3S;  AVhite  v.  City  Council  of  433. 

Charleston.  2  Hill  (S.  C.)  571 ;  Tay-  -•<>  Anier.  Print  Works  v.  Lawrence, 

lor  V.   Plymouth.  8   Mete.   462;    Dil-  3  Zabr.   (N.  J.  L.)  590,  57  Am.  Deo. 

Ion,  §  957.  420;    Surocco   v.   Geary,    3   Cal.  69  \ 

if»Bowditch   V.   Boston,   101   IT.   S.  Pollock,  Torts,  TV,  11. 
16;   Mayor  v.  Lord,   17  Wend.  2><r);  .i  Dijj.  4.3.  24:   7,  4:  47,  9:  3,  7. 

Stone    V.     Mavor.     25    Wend.     157; 
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erty  is  destroyed  in  order  to  save  other  property  of  greater 
value,  a  provision  for  indemnity  is  a  plain  dictate  of  jus- 
tice and  of  the  principle  of  equality.  It  may  be  doubted 
whether  the  legislature  has  power  to  positively  authorise  and 
regulate  such  destruction  without  making  provision  for  com- 
pensation. 

§  635.  Statutory  compensation.— As  a  matter  of  fact,  legis- 
latures do  not  assume  such  power.  Statutory  regulation  of 
the  power  is  always  accompanied  by  statutory  duty  of  com- 
pensation. As  early  as  1692,  provision  was  made  in  Massa- 
chusetts for  indemnifying  owners  whose  property  should  be 
destroyed,  if  the  destruction  was  the  occasion  of  stopping 
the  fire,  or  if  the  fire  stopped  before  coming  to  the  property. ^2 
Similar  statutes  have  been  passed  in  many  other  states.^^  The 
principles  of  the  police  power  are  very  much  more  truly 
expressed  in  this  statutory  legislation  than  in  the  so-called  law 
of  necessity.  Of  course  there  can  be  no  constitutional  or  moral 
duty  of  compensation,  where  the  property  destroyed  could 
not  have  been  saved  in  any  event.  The  just  rule  of  law  in 
this  matter  has  been  formulated  by  the  (!!ode  of  Georgia  as 
follows:  * 'Analogous  to  the  right  eminent  domain,  is  the 
power  from  necessity  vested  in  corporate  authorities  of  cities 
and  towns  and  counties  to  interfere  with  and  sometimes  to 
destroy  the  private  property  of  the  citizens  for  the  public 
good,  such  as  the  destruction  of  houses  to  prevent  the  spread 
of  a  conflagration,  or  the  taking  possession  of  buildings  to  pre- 
vent the  spread  of  contagious  disease.  In  all  such  cases  any 
damages  accruing  to  the  owner  from  such  acts,  and  which 
would  not  otherwise  have  been  sustained,  must  be  paid  by 
such  corporation."-* 

§  536.  Destruction  for  military  purposes.— The  assertion  of 
the  power  to  destroy,  without  compensation,  property  under 
the  stress  of  great  and  overruling  necessity,  finds  some  support 
in  the  analogy  of  the  military  power.  The  example  of  justifi- 
able destruction  usunlly  cited,  the  raising  of  bulwarks  on  pri- 
vate land,  clearly  falls  under  that  category.  Military  necessity 
has  produced  from  tilings  immemorial  and  still  produces,  con- 

22  Massachusetts   Proviiu'inl   Laws  jjiiiia,     Goorpa,     Louisiana,     Texas, 

1692-3,   Ph.    13;    Rov.   Laws,   i-h.   32,  and  Indiana. 

5§  11,  13.  -i^C^ode  §  2200. 

s**  So    in    Maino,    Now    York.   Vir- 
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stitutional  anomalies.  Of  earlier  English  practices,  now- 
fallen  into  disuse,  may  be  mentioned  the  right  to  impress 
seamen  for  the  navy,^^  the  arresting  of  ships  to  be  used  as 
transports  in  time  of  war,^^  and  the  prerogative  of  digging 
for  saltpetre.27  Even  now  it  is  recognised  that  if  for  the  pur- 
pose of  weakening  the  enemy,  checking  his  movements  or 
resisting  his  advance,  provisions  and  other  supplies,  houses, 
bridges  or  other  material,  are  destroyed,  the  owners  though 
loyal  are  not  entitled  to  compensation.^^  Perhaps  the  consid- 
eration that  there  can  be  no  compensation  for  loss  of  lives 
sacrificed  by  war,  and  .that  property  can  claim  no  greater  pro- 
tection than  life,  may  explain  and  justify  the  principle,  which, 
however,  is  too  anomalous  to  be  readily  extended  to  civil 
affairs.  Even  in  time  of  war,  however,  compensation  is 
granted  for  property  actually  appropriated:  supplies,  war 
material,  or  means  of  transportation. ^^ 

S  537.    Where  not  ordered  by  responsible  military  authority. 

—  It  is  questionable  whether  tht»  inninmity  iVoni  liability  for 
(iestnietion  of  property  due  to  the  necessities  of  war  extends 
to  acts  of  destruction  not  ordered  by  n^sponsible  military 
authority.  In  several  cases  during  the  Civil  War,  stores  of 
liquor  were  destroyed  prior  to  the  surrender  of  cities  to  the 
Federal  troops,  in  order  to  avoid  disorder  and  excesses.  In 
one  of  the  cases  it  was  held  that  no  mimicipal  liability  aroso 
out  of  such  destruction,  and  that  the  pledge  of  the  city  t^ 
indemnify  crentcd  no  binding  obligation  ;2^  in  another  case 
it  was  held  that  the  imperative  necessity  of  the  case  was  a 
sufficient  defense^  to  an  action  brought  by  the  owner  of  the 
licjuor  a<rninst  the  persons  directly  rcsp(msi])le  for  its  destruc- 
\'un\\  the  case  was  treated  as  siniilnr  in  j)rinciple  to  the  destruc- 
tion of  property  to  clieck  the  spread  of  fire;  but  there  was 
evidence*  in  tlie  case  tending  to  show  that  the  owner  consented 
to  the  (b^stniction  in  reliance  upon  the  assurance  that  an 
assessment  would  ln'  levi(»<l  to  *rrant  liiin  compensation.''' 

.:•'■' P» room  Coiistitutioual  Law,  lUJ-  'ATiT ;    rnite<l   States   v.    Pacific   Rail- 

IH).  road  Co.,  120  U.  S.  L'27. 

-«'•  Nicolas      Proceedings      of      Ihe  -!•  United     States     v.     Russell,    13 

Privy    Council     V,     p.     114,     Kymer  Wall.  623. 

Foedera  XI,  21,  22.  ">•>  Wallace    v.    Richmond,    94    Va. 

-T(V,ke's   Third    Institutes   S3,   S4»  204,  'M)  L.  R.  A.  r^rA. 

12  R<'P.  12.     See  {j  r)10,  sn/na.  •'i  Harrison    v.    Wisdom.    7    Heisk 

-'><  Re^j.uhli*  a  v.  Sp:ir]i.i\\k.   1   Dall.  (Tonn.),  00.  1^72. 


CHAPTER  XXV. 
0ONFI80ATOBT  LEGISLATION. 

A.    RETROACTIVE  PROHIBITION.     §§  538-547. 

§  S38.  In  general.— Principle  of  non-retroactive  operation.— 
A  problem  of  peculiar  difficulty  is  presented  by  retroactive  i>o- 
liee  legislation  which  substantially  destroys  vested  property 
rights  to  accommodate  a  change  of  surrounding  circumstances, 
or  of  public  sentiment,  while  the  condition  of  the  property  it- 
self remains  what  it  was  before. 

Most  police  legislation,  even  for  the  protection  of  safety  and 
health  is  precautionary  in  its  nature,  i.  e.  it  does  not  deal  with 
danger  which  is  imminent  to  such  degree  that  loss  or  injury 
may  be  expected  almost  as  a  certainty,  but  with  conditions 
under  which  those  who  are  accustomed  to  them  can  liv(»  with- 
out H  sense  of  injury  or  even  of  discomfort. 

Th(»refor(»  the  general  rule  is  that  su(*h  li»gislation  operates 
only  prospectively,  and  does  not  d<*mand  the  sacrifice  of  exist- 
ing physical  prof)crty.  So  the  prohibition  of  wooden  buildings 
within  designated  "lire  limits'*  applies  only  to  buildings  to 
be  erected  in  tlu*  future.  A  law  which  would  require  all 
frame  buildings  to  be  taken  down,  or  prohibit  their  occupation, 
would  imdoubtedly  be  regarded  as  unconstitutional.'  It  would 
also  seem  that  ordinary  repairs  to  frame  houses  cannot  be 
prohibited,^  ])ut  repairs  may  l)e  dir(»cted  to  be  made  with  fire 
y>roof  material,  and  repairs  may  be  prohibited  where  the  prop- 
erty has  been  damaged  or  depreciated  below  a  stated  propor- 
tion of  its  value  so  that  repairs  would  be  substantially  a  new 
erection.*'^  No  one  would  contend  that  the  power  to  prescrilx* 
the  height  of  buildings  could  be  exercised  by  requiring  exist- 
ing buildings  to  be  reduci^l  to  that  height,  or  that  in  introduc- 
ing new  building  regulations  for  tenement  houses,  (Existing 
tenements  could  be  ordered  to  be  destroyed  or  abandoned  in 
order  to  have  all  hous(\s  in  tlie  city  come  up  to  the  new  stand- 

i  As  to  ordinance,  Wadleigh  v.  Oil-  -  Mt.  Vornon   Bank  v.  Sarlls,  129 

num.    12   Me.  403;    Buffalo   v.   (.'ha-      Ind.  201. 

denyne,  134  N.  Y.  Ifi.^.  ■-  niinnis  City  Act  V,  §  1,  No.  62. 
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ard.  The  New  York  Tenement  House  Law  of  1901  contains 
throughout  separate  provisions  applicable  to  existing  houses 
nnd  others  applicable  to  houses  to  be  erected  in  the  future. 

$  539.    Prohibition  a^^ainst  the  use  of  property.— The  rule 

of  prospective  operation  is  invariably  observed  where  its  disre- 
j^ard  would  involve  the  physical  destruction  of  property,  not 
however  where  retroactive  operation  only  means  that  property 
is  rendered  practically  useless  and  worthless.  The  latter  is  the 
effect  of  prohibitory  liquor  legislation  in  so  far  as  it  may 
destroy  the  entire  value  of  breweries  or  of  supplies  of  liquor 
on  hand  which  the  owner  cannot  personally  consume  and  which 
he  may  not  dispose  of  to  others.  It  is  true  that  the  technical 
status  of  the  property  as  such  is  not  lost,  and  therefore  the 
owner  retains  his  remedies  for  recovery,  etc.;**  but  it  can 
hardly  be  denied  that  for  every  practical  purpose  the  owner 
is  deprived  of  his  property.^  The  courts  of  Delaware  and 
Rhode  Island  have  taken  the  view  that  the  prohibition  of 
profitable  use  merely  lessens  the  value  of  the  property.' 
On  the  other  hand,  a  statute  of  New  York  which  made  the 
j)ossession  of  liquor  to  be  used  for  sale  as  a  beverage  a  crim- 
inal offense,  and  authorised  its  destruction  as  a  public  nuisance, 
was  declared  unconstitutional  in  its  operation  on  liquor  owned 
at  the  time  when  the  statute  was  enacted.''^  In  contesting  the 
validity  of  the  Iowa  prohibition  law  of  1860  before  the  United 
States  Supr<'in(*  Court,  it  was  contended  that  a  glass  of  whisky 
for  the  sale  of  wliieh  th(^  defendant  was  tried,  was  owned  by 
him  when  \\\o  law  was  enacted.  The  court  regarded  the  owner- 
ship as  not  proved,  and  treated  the  aet  of  1860  as  a  mere  con- 
tinuation l)y  reenaetment  of  an  earlier  law;'^  it  is,  however. 
siirnifieant  that  Justiee  BracUey  in  a  concurring  opinon 
endorsed  by  two  other  jnstiees,  expressed  himself  to  the  effect 
that  a  prohibition  law  eannot  interfere  with  vested  rights,  and 
that  such  riirlits  cannot  ho  removed  except  by  awarding  eom- 

^  Pn'ston  V.  Dn'w,  33  Mo.  55^.  hibition.        Stickrod      v.      Common- 

'  The    Hii]>romo    Court    of    :Maine  wealth,  86  Ky.  285,  5  S.  W.  580. 

TK.ticod    the    const  itiitional    tjuostioii  •'»  State     v.     Allmond,      2     Houst. 

luit     npparrntly     "licl     not     i\oou\     it  (Del.)    612;   State  v.   Paul,   5  R.  I. 

worth     Horions     (M»nsi<h'rMlion.     St:it(»  "IS;").  1858. 

\.    Fairfiehl.    37    Mo.    olT.      A     law  '  W'ynehamor  v.   People,  13  X.  Y. 

fnrbiiMin^   only   s.-ilcs   in    vory   small  378. 

(junntitios.    as.    o.    j^..    l>y    the    glass,  *»  Bartomeyer  v.  Iowa,  18  Wall  129. 

j'onstitutes   regulation    nnd    not    pro- 
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pensation  to  the  owner.  Tlie  same  view  was  later  on  taken 
by  Justice  Brewer  in  a  lower  federal  court." 

§  640.  Hugler  v.  Kansas.— The  question  was  a^ain  pre- 
sented in  Mugler  v.  Kansas.^^'  The  defendants  contended  that 
their  respective  breweries  were  erected  when  it  was  lawful  to 
engage  in  the  manufacture  of  beer  for  every  purpose  (i.  e.  not 
only  for  medicinal  purposes),  that  such  establishments  would 
become  of  no  value  as  property  or  at  least  would  be  materially 
diminished  in  value  if  not  employed  in  the  manufacture  of 
beer  for  every  purpose,  and  that  the  prohibition  upon  their 
being  so  employed  was  in  effect  a  taking'  of  property  for  public 
use  without  compensation,  depriving  the  citizen  of  his  pro])- 
erty  without  due  i)roeess  of  law;  tht\v  contended  in  othcM* 
words  that  (as  the  court  puts  it)  prohibitory  le^i^islation  cannot 
be  enforced  a^^ainst  those  who  at  the  time  hap[)en  to  own 
])roperty  the  chief  value  of  which  consists  in  its  fitness  for 
such  manufacturing  puri)oses  unless  compensation  is  first  madi? 
for  the  diminuticm  in  the  value  of  their  property  resulting 
from  such  prohibitoi-y  enactment. 

This  contention  the  Supreme  Court  declares  to  be  inad- 
missible. It  says  that  the  prohibition  simply  upon  the  use  of 
property  for  purposes  that  are  declared,  i)y  valid  legislation, 
to  be  injurious  to  the  health,  morals,  or  safety  of  the  commu- 
nity, cannot  in  any  just  sense  be  deemed  a  taking  or  an  appro- 
priation of  property  for  the  public  benefit:  that  the  power 
which  the  states  have  of  prohibitinf^  such  use  by  individuals 
of  their  property  as  will  be  prejudicial  to  the  health,  the 
morals,  or  the  safety  of  the  people,  is  not,  and  consistently 
with  the  existence  and  safety  of  organised  society,  cannot  be 
burdened  with  the  condition  that  the  state  must  compensate 
such  individual  owners  for  the  pecuniary  losses  they  may  sus- 
tain by  reason  of  their  not  being  permitted  by  a  noxious  use 
of  their  property  to  inflict  injury  upon  the  community;  that 
the  state  by  allowing  the  manufacture  of  liquors  when  the* 
breweries  were  purchased  or  erected  did  not  give  any  assur- 
ance or  come  under  any  obligation  that  its  legislation  upon 
the  subject  would  remain  unchanged. 

§641.  Powell  V.  Pennsylvania.— The  legislation  prohibiting 
the  manufacture  and  sale  of  oleomargarine  affected  existing 
property  in  the  same  manner  as  prohibitory  liquor  legislation. 

•  State  V.  Walruff,  26  Fed.  178.  iM23  U.  S.  623,  1887. 
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In  the  decisions  of  the  state  courts  sustaining  prohibition^' 
this  effect  upon  existing  property  was  not  considered.  Iii 
Powell  V.  Pennsylvania*  2  ^h^  defendant  offered  to  prove  that 
the  article  sold  by  him  was  part  of  a  large  and  valuable  quan- 
tity manufactured  prior  to  the  21st  of  May,  1885,  in  accordance 
with  the  laws  of  the  Commonwealth  relating  to  the  manufac- 
ture and  sale  of  such  article  so  sold  by  him:  that  for  the  pur- 
])08e  of  prosecuting  that  business  large  investments  were  made 
by  him  in  the  purchase  of  suitable  real  estate,  in  the  erection 
of  proper  buildings,  and  in  the  purchase  of  the  necessary 
machinery  and  ingredients;  that  in  his  traffic  in  said  article' 
he  made  large  j)rofits;  and  if  prevented  from  continuing  h. 
the  value  of  his  propc^rty  employed  th(»rein  would  he  entirely 
lost,  and  he  be  deprived  of  th(*  means  of  livelihood.  This 
aspect  of  the  legislation  is  not  discussed  in  the  opinion  of  th«» 
Supreme  Court,  but  perhaps  its  closing  remark  refers  to  it: 
**It  is  also  ('ontended  that  the  act  of  May  21.  1885.  is  in  coii- 
llict  with  the  P'ourteenth  AmendmcMit  in  that  it  deprives  thr 
defendant  of  his  property  without  that  compensation  recjuired 
l)y  law.  This  contention  is  without  merit,  as  was  held  hi 
Mugler  V.  Kansas." 

Thus  the  doctrine  pn»nounced  with  regard  to  hitoxicating 
li(|Uor  was  without  h(»sitntion  applied  to  oleomargarine.  Th<' 
court  did  not  tfike  into  consideration  the  V(»ry  important  fart 
tliHt  in  the  Kansas  casr  the  prohibition  to  which  the  destnir- 
tion  of  vahies  wjis  incident,  was  a  reserved  right,  since  the 
manufacture  of  li(iuor  had  been  carried  on  under  temporary 
licenses  which  had  expired.'*^  Notwithstanding  this  fact,  the 
Supreme  Court  had  ndmittinl  that  in  destroying  the  value 
of  property  invested  in  tin*  manufacture  of  liquor,  the  legis- 
lature had  prohnbly  gone  to  the  utmost  verge  of  eonstituticmal 
authority.  Tt  was  e(»rtainly  carrying  the  exercise  of  state 
])ower  one  step  further  to  destroy  values  invested  in  an  artiele 
and  a  business  inti'insically  harmless  and  having  an  unques- 
tioned legal  status:  and  a  retroactive  prohibition  having  this 
effect  ouG:ht  not  to  have  been  allowed. 

i»  Powell    V.    Coinmouwealth,    114  Kan.    252,    where   it    was   said    that 

Pa.  St.  265;  State  v.  Addiugton,  77  both  the  issuing  and  the  renewal  of 

^\o.  no.  tho    license    under    which    Mugler's 

1-  127  r.  S.  67H.  hn'uory  was  ofH'ruttMl   do|H?nd(jd  eu- 

i'»  This     fact     way     vory     clearly  tir^^ly  upon  the  temper  and  <lisposi- 

pointed   out   in   State  v.    Mufjler.   20  lion  of  the  eoniTnunity. 
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§  542.  Regulation  involving  partial  prohibition.— But  the 
sound  principle  that  police  legislation  should  not  forbid  the 
only  profitable  use  of  which  property  is  capable  and  to  which 
it  has  been  put  under  the  sanction  of  the  law,  must  not  be 
stretched  to  unreasonable  lengths.  Legitimate  police  regula- 
tion may  involve  the  improvement  and  alteration  of  property, 
and  this  may  result  in  rendering  parts  of  the  property  to  be 
improved  or  altered  useless  and  perhaps  in  destroying  their 
value'  as  property.  This  should  not  be  regarded  as  the  taking 
of  property,  but  as  a  necessary  incident  to  regulation,  for  as 
the  minor  part  has  value  only  as  serving  the  purposes  of  the 
principal  property,  it  must  necessarily  yield  to  the  require- 
ments of  the  latter.  Thus  where  the  law  requires  a  house  to 
be  supplied  with  running  water  and  sewerage  connections, 
wells  or  cisterns  or  privy  vaults  may  be  rendered  useless  or 
even  be  required  to  b(»  abated,  though  not  imminently  dang(»r- 
ous  to  health.  Such  a  retiuirement  is  not  open  to  objection  as 
taking  property  without  due  proe(»ss  of  law.*^ 

§  543.  Prohibition  operating  upon  an  established  business 
or  practice  of  profession.— An  established  business  or  pro- 
fession is  in  essential  respects  like  a  right  oF  pro|)erty.  TIk? 
experience  gained  in  pursuing  it,  the  e.onnections  forme* I 
through  it,  tht^  eoufidenee  and  custom  of  patrons  and  clients, 
are  valuable  and  i)rofitabl(i  assets,  which  the  law,  under  the 
name  of  good-will,  recognises  as  a  species  of  property,  and  as, 
to  a  certain  extent,  transferable.  The  claim  to  protection 
grows  with  the  amoimt  of  capital  invested  or  with  the  study 
and  preparation  required  for  the  successful  practice  Of  a  pro- 
fession.*^ 

An  established  business  or  profession,  like  any  other  vested 
right,  is  subject  to  the  continuing  power  of  the  legislature  to 
prescribe  regulations  l)y  which  its  pursuit  is  brought  into 
conformity  with  the  requirements  of  the  public  welfare.  So 
with  regard  to  professional  qualifications,  the  Supreme  Court 
has  said  that  the  same  reasons  which  control  in  imposing  con- 

1* Harrington  v.  Providence,  20  R.  S.  114.  "The  right  to  continue  their 

I    233,  38  L.  R.  A.  305;   Common-  prosecution  is  often  of  great  v:ilue 

wealth    V.   Roberts,    155    Mass.    281,  to  the  possessors,  and  cannot  bo  nr- 

16  L.  B.  A.  400;  vStato  ^.  Bargrp,  82  bitrarily  taken  from  thorn,  any  nunr 

Minn.  256,  53  L.  R.  A.   IJx.  tliaii  their  roal  or  j)ersoiial  proi>erty 

15  Dent  V.  West  Virpnia,   120   V.  mn  be  thus  taken.** 
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ditioiis,  upon  compliance  with  which  the  physician  is  allowed 
to  practice  in  the  first  instance,  may  call  for  further  conditions, 
as  new  modes  of  treating  disease  are  discovered,  and  that 
therefore  a  knowledj^e  of  the  new  acquisitions  of  the  profession 
may  be  required  for  continuance  in  its  practice.^  ^  The  state- 
ment is,  however,  qualified  by  adding  that  the  condition 
imposed  must  be  one  that  can  be  readily  met  by  any  one  with 
reasonable  effort  and  application.  The  statute  of  West  Vir- 
ginia required,  as  a  condition  for  being  allowed  to  practice  or 
to  continue  to  practice  medicine,  either  a  continuous  previous 
practice  for  the  period  of  ten  years,  or  the  possession  of  a 
diploma  from  a  reputable  college,  or  the  passing  of  an  exam- 
ination. The  defendant  had  practiced  for  only  six  years,  and 
the  diploma  he  held  was  from  a  college  not  recognised  as 
reputable.  It  was  held  that  he  might  be  required  to  submit 
to  an  examination—undoubtedly  a  condition  of  considerable 
hardship  to  a  bona  fide  established  practitioner,  but  one  which 
may  be  perfectly  legitimate  with  regard  to  one  who  has  just 
set  up  in  business  in  anticipation  of  the  new  requirement  and 
in  the  hope  of  escaping  it.  The  re(iuirem(»nt  of  a  diploma, 
without  the  possibility  of  proving  oompetonce  by  examination, 
would  be  an  unreasonable  condition,  since  it  would  be  mani- 
festly impossible  for  practitioners  to  n»sum(»  study  at  a  college 
for  a  number  of  years.  A  statute  making  this  latter  require- 
ment of  all  who  had  not  practiced  in  the  state  for  five  years 
was  sustained  in  Michigan  against  the  strong  dissent  of  two 
justices,  and  contrary  to  sound  principle.'"  The  application 
of  the  new  law  reciuiring  some  proof  of  qualification  to  exist- 
ing practitioners  occurs  in  a  number  of  states  in  the  case  of 
medicine  and  some  other  avocations;'^  never,  it  seems,  in  the 
requirements  for  admission  to  the  practice  of  the  law.  If  pos- 
sible a  statute  should  be  interpreted  as  not  applying  to  exist- 
ing practitioners.'^ 

^'*'Dent  V.  West   Virginia,   129  IT.  question  as  conchided  by  earlier  de- 

S.  114;  Reetz  v.  Michijran,  IS^  U.  S.  <'isions.      Aflfirmod    Rcotz    v.    Michi- 

r>()5.      Also   State  ox   rol.   Burroughs  gaii,  ISS  T^.  S.  oOo. 

V.  Webster,  150  Ind.  607,  and  cases  i^ln    case   of   plunil^ers.    Laws   of 

rited  there.  Illinois,  1897,  p.  1279. 

17  People  V.  Phippin,  70  ^lich.  6.  ^^  In    J\e    Applications    to    admis- 

See  Mich.  Gen.  Laws,   §   5280;   also  sion    to   practice,   14   R.    1).    429,   85 

People   V.    Reetz.    127    Midi.    S7.    s(;  X.   W.  992. 
X.    W.    39(1.      This    case    treats    tlic 
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§  644-  The  test  oath  cases.— The  questiou  whether  condi- 
tions may  be  imposed  for  the  ri^ht  to  continue  in  a  business 
or  profession  which  it  may  be  absohitely  impossible  for  oni^ 
already  enjraj^ed  in  it  to  (tomply  with,  has  been  presented  to 
the  United  States  Supreme*  Court  in  some  notable  cases.  The 
clause  of  the  federal  constitution  invoked  was  that  forbidding 
the  enactment  of  ex  post  facto  laws  which  before  the  addition 
of  the  Fourteenth  Amendment  w^as  perhaps  the  only  one  appli- 
cable. 

The  Constitution  of  Missouri  of  18()5  [)rescribed  an  oath  to  be 
taken  by  jx'rsons  holdinjr  certain  offices  and  trusts  and  foUow- 
injr  certain  pursuits,  by  which  they  were  rcHjuired  to  deny  that 
they  had  done  certain  things  or  had  manifested  by  act  or  word 
c<»rtain  desires  or  sympathies,  the  f)urpose  IxMug  to  prove 
loyalty  to  the  union  durinj>:  the*  time  of  the  rebellion.  Xo 
pei*son  was  allowed,  without  taking*'  the  oath,  to  practice  as  an 
attorney  or  rounsclor  at  law,  or,  as  a  bishop,  priest  or  clerjry- 
nian  of  any  re.li»:ious  persuasion,  to  teach  or  preach  or  solem- 
nise nuirriages.  Congress  by  act  of  Jidy  2.  18(12,  r(»((uired  a 
similar  oath  as  a  condition  for  b(»ing  allowed  to  appear  as 
attorney  or  counselor  in  any  of  the  courts  of  the  Cnited  States. 
1'h(»se  laws  wen*  held  to  be  ex  post  facto  and  therefore  uncon- 
stitutional, since  the  (exclusion  from  the  profession  was  in  the 
nature  of  a  penalty:  it  was  not  n^cognised  as  a  police  regula- 
tion for  the  r(»ason  that  the  past  conduct  as  to  which  the 
oath  was  exacted  related  to  matters  which  had  no  connection 
with  the  practice  of  these  professions.^" 

§  645.  Hawker  v.  New  York.— A  different  view  was  taken 
of  the  effect  of  a  [)ast  conviction  for  crime  upon  the  practice 
of  medicine.  A  statute  of  New  York  of  1893  provided  that 
no  person  should,  after  conviction  of  f(»l(my,  attempt  to  prac- 
tice medicin(\  on  p(»nalty  of  fine  and  imprisonment.  The 
defendant  at  the  time  of  the  passage  of  the  act  was  engaged 
in  the  practice  of  m(»dicine,  but  had  been  convicted  of  felony 
in  1878.  In  189«)  he  wms  indicted  and  convicted  for  practicing 
illegally  under  the  statute  of  1893  and  the  conviction  was  sus- 
tained by  the  highest  state  court .-^     The  case  was  carried  to 

2ft  Cummings  v.  Missouri,  4  Wall.         -i  People   v.   Hawker^    152   N,    Y. 
277;  ex  parte  OarL-nuL  1  Wall.  33?.;      1^34. 
four     justices     dissenting     in     each 
case. 
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the  federal  supreme  court  on  the  ground  that  the  act  as  thus 
retroactively  construed  was  an  ex  post  facto  law.  The 
Supreme  Court  upheld  the  act  as  a  valid  exercise  of  the  police 
power,  three  justices  dissenting.22  It  was  held  that  the  state 
must  have  continuing  power  to  prescribe  the  conditions  under 
which  the  practice  of  medicine  may  be  safely  carried  on;  that 
character  is  essential  to  safe  practice,  and  that  the  state  may 
infer  from  previous  conviction  of  felony  the  lack  of  proper 
character  qualification.  *' Whatever  is  ordinarily  connected 
with  bad  character  or  indicative  of  it,  may  be  prescribed  by 
the  legislature  as  conclusive  evidence  thereof."  That  the  rule 
may  work  hardly  or  the  test  fail  in  particular  cases,  can  be  no 
,  objection,  for  all  tests  of  character  are  liable  to  failure. 

§•546.    Criticism  of  Hawker  v.  New  Tork.— The  decision 

is  open  to  serious  (juestion.  It  may  be  conceded  that  the 
state  may  [>ass  a  law  under  which  licenses  to  practice  medi- 
cine may  ho  refused  to  those  who  have  been  convicted  of 
felony  before  the  (»naetment  of  the  law.  The  previous  con- 
viction iiijikes  a.  i)resuniptioii  of  bad  character,  and  as  there 
ean  be  no  conclusive  evidence*  of  bad  character,  a  strong  pre- 
sumption inny  be  suftieiont  to  exclude  from  entrance  upon  a 
f)ursuit  to  Avhieh  the  applicant  has  no  vested  right,  and  as  to 
Avhieli  the  burden  of  j)roving  qualification  may  be  thrown 
upon  him.  But  <-onditi(ms  are  altered  after  he  has  become 
established  in  the  business.^'^  He  has  now  acquired  a  right, 
still  subject  to  re<rulation,  still  subject  to  proof  of  qualifica- 
tion, but  the  proof  must  not  be  made  impossible.  He  may, 
perhaps,  after  previous  conviction,  be  required  to  overthrow 
the  presumption  of  bad  character  by  proof  of  unblemished 
life  and  jrood  reputation;  but  under  this  statute  he  is  abso- 
lutely debarred  from  sbowinpr,  Avhat  may  be  the  fact,  that  he 
has  refoi'med.-'     The  statute  is  not  a  proper  police  regulation 

--Hawker  v.  New  York,  170  U.  8.  should  l>c  esteemed  more  sacred  than 

389.  the    right     to    make    contracts    by 

2T  This  is  denied  by  the  Supreme  which  property  might  be  acquired!" 

Court  of  Ohio:    ''The  distinction  be-  State  v.  Gravett,  65  Oh.  St.  289,  62 

tween  the  right  to  establish  a  prac-  X.  E.   325,  55  L.  R.  A.   791.     Does 

tice  and  the  rijxht  to  pursue  a  prac-  the  Supreme  Court  of  Ohio  mean  to 

tier  jilrondy  (>«*tn})lisliod  seems  to  be  deny  the  peculiar  sanctity  of  veet4»d 

inadniissililf.       I'.y    wlinf     |trfM-<'ss    of  rights? 

]«';isoniii^     ((UiM     it     )m'     inninlMiiM''!  -•*  Fii    this    rPs]MM't     the    statute   in 

tli.Mt     tln'    rii^lit     to    ciijoy     property  «:uestion    differs   from   one  which  es- 
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since  it  establishes  a  conclusive  presiunption  of  fact  the  neces- 
sary effect  of  which  to  take  away  an  acquired  right ;  it  cannot 
be  maintained  as  establishing  a  cause  of  forfeiture,  since  in 
making  the  conviction  of  a  felony  conclusive  evidence  of  bad 
character  when  it  was  not  so  before,  it  adds  to  the  punishment 
after  the  offence  has  been  expiated,  and  is  therefore  an  ex  post 
facto  law. 

The  decision  in  Hawker  v.  New  York  seems  to  be  without 
a  parallel ;  the  ease  of  Foster  v.  Police  Commissioners,^'*  (ntinl 
by  the  Supreme  Court,  was  not,  as  stated  by  it,  one  of  an 
ordinance  revoking  a  liquor  ordinance  for  past  acts,  but  in 
that  case  the  license  had  ex])ired  and  its  renewal  was  applied 
for  and  refused.     There  was  no  vested  right  to  such  reiiowal.^'^ 

§  547.  Prohibition  of  oleomargarine  business.— In  sustain- 
ing th(»  prohibitory  oh'oinargarint*  h^gislatiou  of  Pennsylvania, 
1ln'  Su[)rernr  Court  sanctioinHJ  not  only  th(^  coustru<*tiv<'  tak- 
ing of  valuabh^  pi'oprrty  by  making  its  [)rofitable  nsf  impossi- 
ble, but  also  the  destruction  ol'  an  established  business,  it  has 
already  btMMi  shown  thai  the  analogy  of  the  liquor  business 
relied  upon  by  the  court  was  fallacious,  since  the  latter  was 
carried  on  under  revocable  lic<Tise.     Tl*  Powell  v.  Pennsvlvania 


tulfllHlies  a  <liw|iiHlificatiou  of  <-nn- 
(iiiiiiiig  operation,  v.  jr.,  cxchi'liiij^ 
Mu*  uflFcH'tcd  witli  ;i  contagious  ^lis- 
fiise  from  prai'tiriii^.  or  forbiildinj; 
railnmcl  orij>;in('ers  af^'rctccl  with 
color  blindness  to  continue  in  their 
employment. 

23  102  Cal.  483. 

2«The  revocation  <»f  a  license  for 
cause  occurring  or  operating  during 
continuance  in  jjr.ictii-e  may  })e  pro- 
vided for  so  as  to  apply  t(»  those 
already  entablished  in  the  i)rofession 
as  well  as  to  future  practitioners, 
for  this  is  an  exercise  of  the  continu- 
ing power  of  regulation.  The  seri- 
ous question  in  this  connection  is 
whether  the  power  of  revocation 
may  be  conclusively  vested  in  an 
administrative  board,  without  right 
of  appeal  to  the  courts.  Tlie  pre- 
jionderance  of  opinion  sc'ins  t»>  lie 
that  the  power  may  })e  so  vested.  a]»- 


parently  on  th»?  theory,  that  under 
tlie  police  power  tho  question  of 
((ualificati(»n  may  Ix*  raised  continu- 
ally do  novo.  Htatc  ex  rel.  Chap- 
man V.  Board  of  Medical  Kxamin- 
ers,  34  Minn.  387,  26  N.  \V.  123; 
Traer  v.  State  Board  of  Medical 
Flxaminers,  106  la.  559;  Meffert  v. 
State  Board  of  Medic4il  Registra- 
tion (Kana.),  72  Pac.  247.  See  also 
PeopU*  V.  McCoy,  125  111.  289.  If 
the  right  to  practice  a  profession 
after  license  once  granted  is  to  be 
regarded  as  an  acquired  or  veste<I 
right — and  it  seems  it  should  be  so 
considered — then  the  final  adjudica- 
tion of  a  cause  of  forfeiture  should 
belong  to  the  courts.  The  question 
is  one  of  the  doctrine  of  separation 
of  powers  and  as  such  does  not 
proper! V  fall  within  the  sco]»c  of 
t]ii*H  treatises 
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is  to  be  accepted  as  sound  constitutional  law,  an  established 
business  can  be  destroyed  to  further  a  new  legislative  policy 
for  the  promotion  of  health  or  the  su[)pression  of  fraud, 
although  the  business  destroyed  is  neither  unsanitary  or  fraud- 
ulent. Such  destruction  would  be  impossible  under  the  tradi- 
tions and  understandings  which  bind  the  practice  of  European 
governments.  The  present  state  of  the  authorities  in  America 
cannot  be  regarded  as  satisfactory. 

B.     EXPENSIVE  ALTERATIONS  AND  IMPROVEMENTS. 

55    548-549. 

§  648.  What  is  an  excessive  requirement.— Regulation  will 
amount  to  confiscation,  although  the  owner  retains  possession, 
use,  and  power  to  dis[)ose  of  his  property,  where  he  is  required 
either  to  make  such  expensive  alterations  or  improvenumts,  or 
to  accept  such  low  n*mun(*ration  in  return  for  the  use  of  his 
property,  that  the  i)roperty  ceases  to  l)e  profitable. 

If,  notwithstanding  the  imposed  expenditure  or  the  reduced 
compensation,  the  business  or  property  continues  to  yield  a 
reasonable  profit,  there  is  no  mon*  than  regulation,  for  in  that 
case  the  requirement  may  be  looked  upon  as  merely  the  enforce- 
ment of  conservative,  economic  mnnagemont,  under  which  the 
owmer  simply  foregoes  a  profit  which  he  could  make  only  by  th«* 
sacrifice  of  legitimate  public  interests;  but  if  the  requirement 
is  entirely  disproportionate  to  the  value  and  the  possible 
returns  of  the  property,  the  practical  effect  is  the  same  as  if 
the  property  were  actually  taken. 

The  question  of  the  constitutionality  of  excessive  require- 
m(*nts  in  the  way  of  improvements  and  alterations  has  received 
comparatively  little  discussion.  The  most  conspicuous  instance 
is  that  of  the  abolition  of  railroad  grade  crossings.  The 
recjuirement  has  been  upheld  in  the  state  courts  and  by  the 
United  States  Supreme  Court.'-*"  This  legislation  shows  that 
the  absolute  amount  of  the  expenditure  affords  no  criterion  of 
the  validity  of  the  requirement :  for  while  in  some  cases  mil- 
lions had  to  be  expended,  the  profitableness  of  the  railroad  was 
in  no  case  destroyed.  Tt  is,  however,  a  significant  fact,  due, 
perhaps,  to  the  peculiar  problems  of  responsibility  in  these 
cases,28  w^^f  i^^e  burden  of  the  improvement  has  in  a  number 
of  states  been   divided  between  the  railroad   companies  and 

27  New    York    and    New    Eiij^Liufl  -^  As  to  these,  sec  below,  §  631. 

R.  Co.  V.  Bristol.  L')!  V.  S.  5.nH. 
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the  municipalities  or  state,  either  under  statutory  requirement 
or  by  voluntary  agreement.^^ 

§  648.  Limit  of  constitutional  power.— The  power  to  require 
alterations,  even  in  the  interest  of  public  safety,  is  not  without 
limit.  What  has  been  said  with  reference  to  sanitary  improve- 
ments is  true  of  all  similar  requirements,  namely,  that  within 
proper  limits  the  courts  must  judge  whether  the  amount 
required  to  be  expended  is  reasonable  or  not,  and  that  the 
compulsion  of  such  improvements  must  be  regarded  as  legal 
as  long  as  their  cost  does  not  exceed  what  may  be  termed  one 
of  the  conditions  upon  which  individual  property  is  hehi.*^^* 

Perfiaps  it  is  also  true  that  what  would  be  a  reasonable 
requirement  for  the  protection  of  public  safety  would  be 
excessive  where  the  public  interest  was  less  urgent.  The  ques- 
tion may  arise  where  alterations  are  demanded  to  remove 
obstructions  to  navigation,  such  as  the  lowering  of  tunnels  or 
the  heightening  of  bridges.  The  Federal  law  of  September 
19,  1890,  authorises  the  Secretary  of  War  to  require  altera- 
tions in  structures  interfering  with  navigation ;  but  it  has  not 
_  yet  been  decided  whether  compensation  must  be  paid  or  not.-*** 

C.     REDUCTION  OF  CHARGES.     §§  550-554. 

§  560.  Reasonableness  and  judicial  control.— The  power  to 
regulate  charges  is  one  of  a  purely  economic  character.  It 
has  never  been  pretended  that  for  the  furtherance  of  economic 
interests  of  the  public  an  owner  can  be  absolutely  deprived  of 
his  property  without  being  awarded  full  compensation,  and 
the  legislature  in  fixing  rates  has  ever  claimed  to  exercise 
merely  a  power  of  reasonable  regulation  for  the  prevention  of 
oppression. 

It  has  been  shown  that  after  some  hesitation  the  courts  have 
asserted  and  now  freely  exercise  the  power  to  control  the 
legislative  determination  that  a  rate  is  reasonable.*'^^  n  y^j^j^ 
therefore  become  incumbent  upon  the  courts  to  lay  down  the 
principles  by  which  th<»  question  of  reasonableness  must  be 

2»  Massachusetts    Rev.    Laws,    ch.  »"  Health    Department    v.    Trinity 

112,    $    131;    Laws    1890,    ch.    42S;  Church,  145  X.  Y.  32. 

Woodruff   V.   Catlin,   .54   Conn.   277;  ^i  Riaor  v.  Unitod  States,  178  U. 

Argentine  v.  Atchison  &c.  R.  Co.,  .'35  S.    251,    1900.— As    to   rights   quali- 

Kan.  730,  30  L.  R.  A.  255;  Brooks  ficd  by  casement  of  navigation,  see 

V    Philadelphia,  162  Pa.   123,  24  L.  §  576,  infra. 

K.  A.  781.  3-*  §§  379-383.  mpra, 
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judged,  and  the  federal  supreme  court  aloue  can  conclusively 
establish  these  principles  in  an  affirmative  manner.  However, 
this  important  problem  has  not  yet  been  finally  solved. 

§  661.  Basis  of  calculation  the  whole  business  within  the 
state.— Two  secondary  (questions  applying  s[)ecially  to  railroad 
rates  may  be  i-e^arded  as  settled :  first,  the  reasonableness  or 
unreasonableness  of  rates  prescribed  by  a  state  for  the  trans- 
portation of  persons  and  property  wholly  within  its  limits 
must  be  detc^rniined  without  reference  to  the  interstate  busi- 
ness done  l)y  tlie  carrier  or  to  tlie  [)rofits  derived  from  it,  so 
that  the  statt*  cannot  justify  unreasonal)ly  low  rates  for  domes- 
tic transportation  on  the  ground  that  the  carrier  is  earning 
larfre  i)rofits  on  its  interstate  business  ovt»r  which  the  state  has 
no  control,  nor  the  carrier  justify  unreasonably  hi^h  rates  on 
domestic  business  on  the  ground  that  he  will  not  be  able  other- 
wise to  nu^et  losses  on  interstate  business r'*'^  second,  within 
the  stjit<»  the  test  of  reasonableness  must  be  applied  on  the 
basis  of  that  business  done  on  tb<'  whole  line,  and  not  on  any 
j)arti<'uhir  poi'tion  of  it.-'* 

Thr  first  rule  rests  upon  jurisdictional  limitations,  and  if 
tlirsi^  wtM*t»  n'nioved  would  Ix'  contrary  to  the  spirit  of  the 
second.  If  rntes  were  pn»serib<Ml  by  C-on^ress  the  first  rule 
\vonl<l  elejirly  not  a[)ply. 

Th(*  seeoiid  rule  is  justified  l)y  the  fact  tliat  a  milroad  coni- 
pMuy  i-e(|uires  the  sniietion  of  the  state  as  an  entirety  and  may 
tlierefore  he  treated  as  ati  entirety.  It  is  true  that  under  it 
nneciual  returns  nuiy  l)e  i-eecMved  for  e(|ual  services,  or  equal 
returns  for  luiecjual  services,  hut  if  th(^  n»turn  on  the  whole 
husiness  is  fail',  it  nnist  he  that  a  too  small  return  on  some  part 
(»f  it  is  olVset  hy  a  moi*<'  than  normal  r(»tnrn  on  sonu^  other 
pa  1-1  :  ir  then  thei-e  is  ground  For  complaint,  it  is  on  the  part 
of  ;i  portion  of  the  public  and  not  on  the*  part  of  the  railroad 
c(unpan\'.-''' 

ii  552.  Value  of  particular  service.— It  luis  hetMi  said  that 
in  a  husiness  not  chiiinintr  sp<'cial  [)T-ivile^n's  the  test  of  reason- 
ahlrness  nnist  h<'  found  in  the  vahn*  of  ea(*h  particular  serv- 
ice.'•'•  hut  it  must   he  (juestioned  whether  this  is  a  practicable 

••'•  Smyth   V.  Ainrs.   Id!)   T.  S.    M)().  -••  Cottinjr  v.  K;in.  <  "ity  Stork  V«N. 

•^St.  liouis  cV  S.  F.  U.  Co.  V.  (JiU,  < 'o.,  Is.'i  T'.  S.  7!».     Sop'also  <'',\u.  S. 

l.")<)  r.  S.  (U!>.  K.  Co.   V.   Intoniatl.    Mri^l^c  Co..   L. 

•■■So..    Mimu'Mj.oIis    cV:    St.    L.    K.  K.  S  A]»i».  < ':i.<.  72n. 
Co.  V.  MiniH'SotM,  1*^0  r.  S.  'J.')7. 
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rule.  It  is  characteristic  of  ail  organized  industry  that  it  sup- 
plies many  demands  at  the  same  time,  and  our  whole  economic 
life  is  adjusted  to  that  fact.  How  much  some  particular  serv- 
ice, as  e.  g.  carrying  a  letter  from  America  to  Europe,  would 
be  worth  apart  from  the  general  transportation  of  the  mails,  is  . 
wholly  undeterminable,  or  at  least  such  a  consideration  cannot 
be  the  basis  of  legislation.  The  statement  must  be  understood 
in  connection  with  the  circumstances  of  the  case  in  which  it 
was  made,  and  then  means  that  if  a  business  by  the  industry  of 
the  owner,  without  privileges  from  the  state,  has  attained 
exceptional  magnitude,  the  owner  must  not  be  deprived  of  the 
advantage  thereby  gained,  and  has  still  the  right  to  the  same 
returns  as  the  smaller  competitor.  In  other  words,  the  prin- 
ciple of  equality  demands  that  one  man  be  not  discriminated 
against  by  law  simply  because  by  his  own  exertions  he  has 
gained  an  advantage  over  another. 

§  663.  Value  of  property.— Barring  this  question  of  equal- 
ity, the  obvious  test  of  the?  reasonableness  of  a  rate  is  whether 
it  allows  a  fair  return  upon  the  value  of  the  property  invested 
ill  the  business,  after  paying  for  expensc^s  of  operation  and 
management.  This  is  the  test  laid  down  by  the  Supreme  Court 
in  Smyth  v.  Araes.*'^^  The  application  of  the  test,  however, 
requires  a  determination  of  what  is  a  fair  return  and  what  is 
the  value  of  the  property  invested  in  the  biLsiness. 

As  to  the  value  of  the  property,  the  Supreme  Court  says: 
"The  original  cost  of  construction,  the  amount  expended  in 
permanent  improvements,  the  amount  and  market  value  of 
its  bonds  and  stoek,  the  present  as  eoinpared  with  the  original 
cost  of  construction,  the  probable  oarning  capacity  of  the 
property  under  [)artirnilar  ratios  pr(*S(*rib(»(l  })y  statute,  and  the 
sum  required  to  nicM't  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  bo  given  sneh  weight  as  may  be  just 
and  right  in  each  ease.''*^^  Thret*  of  these  items  deserve  par- 
ticular consideration  b(»eause  in  most  cases  it  will  ])e  necessary 
to  make  a  choice  between  them:  capitalisation,  cost  of  repro- 
duction, and  actual  cost.  Tt  is  w(»ll  known  that  ea])italisation 
in  many  cases  represents  hopes  of  future  earning  capacity 
rather  than  actual  money  invested,  and  even  the  market  value 

a7  169  U.  S.  466;  also  8an  Diego  ation  where  waterworks  are  taken 

&c.   Co.   V.   Nat'l    City,    174   V.   S.  over  by  public,  see  Kennebec  Water 

739,  757.  District  v.  Waterville,  97  Me.  185, 

•I*  169  V.  S.  466,  547.    As  to  valu-  and  cases  there  cite<l. 
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of  stocks  and  bonds  is  not  a  safe  criterion,  since  it  is  based 
on  earning  capacity,  and  the  reasonableness  of  earnings  is 
the  point  at  issue.  The  cost  of  reproduction,  as  has  been 
pointed  out,^'-^  may  not  be  fair,  where  a  pioneer  enterprise  by 
its  existence  has  cheapened  the  cost  of  future  shnilar  works. 
The  actual  cost,  understanding  thereby  the  actual  necessary 
cost  and  not  extravagant  expenditures,  would,  in  most  eases, 
he  the  fairest  basis  of  estimating  returns;  at  least  for  a  rea- 
sonable period  after  the  enterprise  has  gone  into  operation. 
The  Supreme  Court  has,  however,  intimated  that  original  cost 
need  not  be  considered  where  the  present  owners  acquired 
the  property  at  a  reduced  priee.^**  It  can  certainly  not  be 
said  that  the  Supreme  Court  has  committed  itself  to  a  definite 
principle  of  valuation. 

§  554.  Pair  return.— The  question  what  is  a  fair  return  is 
still  more  unsettled.  In  Covington  &  Lexington  Turnpike 
Co.  V.  Saudford^^  the  Supreme  Court  said:  *'It  cannot  be  said 
that  a  corporation  is  entitled  as  of  right,  and  without  refer- 
ence to  the  interests  of  the  public,  to  realise  a  given  per  cent 
upon  its  capital  stock."  This  statement  seems  to  be  made 
without  reference  to  possible  excessive  or  fictitious  capitalisa- 
tion; and  it  receives  additional  significance  from  the  remarks 
made  by  Brewer,  J.,  in  Cotting  v.  Kansas  City  Stock  Yards 
Company* 2  with  reference  to  a  business  discharging  a  publie 
service.  *'fThe  oAvuerJ  exi)resses  his  willingness  to  do  the 
work  of  the  state,  aware  that  the  state  in  the  discharge  of  its 
public  duties  is  not  guided  s()l<»ly  by  a  question  of  profit.  It 
may  rightfully  (let<M'mine  that  the  particular  service  is  of  such 
importance  to  the  public  that  it  may  b(^  conducted  at  a  pecu- 
niary loss,  having  in  view  a  larger  public  interest.  At  any 
rate,  it  does  not  perform  its  services  with  the  single  idea  of 
profit.  Its  thought  is  the  jreneral  public  welfare.  If  in  such 
a  case  an  individual  is  willing  to  undertake  the  work  of 
the  state,  may  it  not  be  urged  that  he,  in  a  measure,  sub- 
jects himself  to  the  same  rules  of  action,  and  that  if  tin' 
body  which  expresses  the  judgment  of  the  state  believes 
the    particular   services   should    be    rendered    without    profit. 

^"San    Diejro    Water    Co.    v.    Saii  ^i  164  IT.  S.  578. 

Diego,  lis  Cal.  556,  38  L.  R.  A.  460.  42  183  U.  S.   79. 

40  Dow    V.    Beklelman,    125    U.    S. 
680. 
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he  is  not  at  liberty  to  complain ;'  While  we  have  said  aj^ain 
and  again  that  one  volunteering  to  do  such  service  cannot 
be  compelled  to  expose  his  property  to  confiscation,  that  he 
cannot  be  compelled  to  submit  its  use  to  such  rates  as  do 
not  pay  the  expenses  of  the  work,  and  therefore  create  a 
constantly  increasing  debt  which  ultimately  works  its  ap- 
propriation, still  is  there  not  force  in  the  suggestion  that 
as  the  state  may  do  the  work  without  profit,  if  he  voluntarily 
undertakes  to  act  for  the  state  he  must  submit  to  a  like  deter- 
mination as  to  the  paramount  interests  of  the  public?"  A 
tentative  suggestion  of  this  character  must  not,  of  course,  be 
taken  as  authoritative,  and  it  is  also  important  to  note  that 
the  part  of  the  opinion  dealing  with  the  question  of  reason- 
ableness of  rates  does  not  represent  the  opinion  of  the  court, 
as  six  of  the  justices  concurred  in  the  decision  only  upon 
another  groimd.'*^ 

Moreover  in  contrast  to  the  statement  made  in  the  Sand- 
ford  case  that  the  corporation  is  not  entitled  as  a  matter  of 
right  to  realise  a  given  per  cent  upon  its  capital  stock,  should 
be  placed  other  statements  to  be  found  in  the  case  of  Smyth 
V.  Ames,  to  the  effect  that  **the  corporation  may  not  be 
required  to  use  its  property  for  the  benefit  of  the  public  with- 
out receiving  just  compensation  for  the  services  rendered  by 
it,"^"*  and  that  **what  the  company  is  entitled  to  ask  is  a  fair 
return  upon  the  value  of  that  which  it  employs  for  the  publjc 
convenience."^^*  These  statements  were  made  with  reference 
to  a  public  service  company  and  of  course  outweigh  the  obiter 
dictum  of  an  individual  judge.  It  remains  to  be  determined 
whether  or  not  anything  short  of  the  current  rate  of  interest 
can  be  regarded  as  a  fair  return.  There  is  no  doubt  that  the 
settlement  of  the  problem  of  fair  value  and  fair  return  would 
be  greatly  aided  by  legislation  controlling  the  capitalisation 
and  the  accounting  systems  of  public  service  companies.**" 

*^  Note.— Ah      to      public      emer-  tion  of  the  proper  committee  of  the 

gencies,  see  Art.  4f)  of  tho  German  Federal  Council,  for  carrying  grain, 

('onstitution :    **ln  oases  of  distress,  flour,  and  potatoes,  which,  however, 

especially  in  case  of  scarcity  of  the  may   not   be   lower   than   the   lowest 

necessaries  of  life,  the  railroad  com-  tariff  of  the  road  for  carrying  raw 

panics  are  held  to  make  a  specially  material.*' 

low    temporary    tariff   corresponding  *^  169  U.  8.  466,   546. 

to  the  needs  of  the  omergoncy,  to  bo  ■»•'  169  U.  8.  466,  547. 

fixed  by  the  Emperor  upon  sugges-  *«  The    Street    Railroad     Act     of 
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D.     LMi»AIBMENT  OF  THE  OBLIGATION  OF  CONTRACTS. 

§§  555-560. 

§  555.  Police  power  restricted  with  reference  to  ezistiiig 
contracts.— The  right  springing  from  the  obligation  of  a  law- 
ful contract  has  received  a  special  protection  through  the 
prohibition  contained  in  the  federal  constitution  and  reiter- 
ated in  many  state  constitutions,  of  laws  impairing  the  obliga- 
tion of  contracts. 

The  extent  to  which  this  clause  restricts  the  operation  of 
•the  police  power  has  never  been  precisely  formulated.:  That 
it  does  restrict  it  can  easily  be  shown  by  a  simple  illustration : 

The  rate  of  interest  may  be  generally  reduced  from  seven 
to  six  per  cent,  but  existing  contractual  obligations*^  at  the 
higher  rate,  however  long  they  may  have  to  run,  remain  in 
force  until  discharged.*® 

So  there  can  also  be  no  reasonable  doubt  that  while  a  rail- 
road corporation  is  liable  to  have  its  traffic  rates  reduced  by 
the  legislature  in  the  interest  of  the  public  who  have  occasion 
to  use  its  facilities,  yet  if  the  railroad  company  has  made  a 
contract  with  a  shipper  at  rates  which,  according  to  the  tariff 
standard,  are  exorbitant,  the  legislature  can  aflPord  no  relief. 

Thus  it  appears  that  the  earning  power  of  capital  may  or 
may  not  be  validly  impaired,  according  as  it  has  not  or  has 
been  fixed  by  entering  into  definite  contracts.  The  legisla- 
ture may  operate  upon  future  contracts  but  not  upon  those 
already  in  existence.    ^  \ 

This  difference  is  a  matter  of  constitutional  policy:  a  con- 
tract is,  as  a  rule,  of  limited  duration,  and  in  course  of  time 
the  debtor  will  be  discharged  from  its  operation.     His  hard- 

niinois  of  1903,  in  giving  cities  the  is  made  for  dividends  on  stock;  it 

power  to  fix  rates  and  charges,  adds,  is     apparently     assumed     that     the 

* '  but   such   rates  and  charges  shall  whole  cost  or  value  of  the  plant  will 

l)c  high  eiiougli  to  produce  a  revenue  be  represented  by  bonds. 
sufficient  to  bear  all  costs  of  main-         *7  Not  judgments;    see   Morley  v. 

tcnance  and  operation  and  to  meet  Lake  Shore  &  M.  S.  R.  Co.,  146  V. 

interest  charges  on  all  bonds  or  cor-  S.  162. 

tificates   issued   on   account   of  such         ^^  Hubbard  v.  Callahan,  42  Conn. 

rsiilways,  and  to  permit  the  accumu-  524;   Myrick  v.  Battle.  5  TIsl.  345; 

hition  of  a  surplus  or  sinking  fund  Sturges  v.  Crown inshield,  4  Wheat. 

that  shall   be  sufficient  to  meet   all  122,  207;  contra,  Justinian's  Codex 

such     outstanding    bonds    or    certi-  6,   32:    27;   Lasalle,  System  der  er- 

ficates  at  maturity.''     No  provision  worbonen  Rechte,  I  230,  233, 
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ship  is  Iriiiponii'V,  and  as  lii'  has  iindcrjioii:'  it  voliuitarily  it  is 
deemed  better  (provided  the  contract  is  not  immoral  or  in  its 
inception  contrary  to  public  i)olicy)  that  he  should  suifer, 
than  that  th(»  faith  in  the  security  of  promises  should  be 
shaken. 

§  556.  Impainnent  forbidden  only  if  in  interest  of  party 
obligated.^"  — It  s(»enis,  however,  that  the  constitutional  pro- 
hibition applies  only  to  laws  impairinj^  the  oblij^ation  of  the 
contract  for  the  benefit  of  the  party  obligated.  Tt  is  not  an 
objection  to  an  otherwise  valid  police  regulation  that  it  makes 
the  performance  of  a  contract  valid  in  its  inception  impossible. 
Thus  the  power  of  the  state  to  regulate  railroad  rates  is  not 
defeated  by  the  fact  that  the  railroad  company  has  made  a 
contract  with  another  railroad  company  that  it  will  not  charge 
less  than  the  rate  fixed  by  an  existing  statute,^*^  or  that  the 
railroad  company  has  incurred  indebtedness  upon  the  basis 
of  an  earning  capacity  calculated  on  higher  rates,^^  and  the 
mere  fact  that  a  high  rate  of  interest  on  bonds  cannot  be  paid 
under  a  pronosed  tarifl".  would  not  make  that  tariff  unreason- 
able. 

The  regulation  by  the  legislature  of  the  pressure  of  natural 
gas  in  pipes  was  held  valid  although  it  affected  existing  con- 
tracts,^ and  it  has  been  held  that  the  operation  of  an  ordinance 
establishing  fire  limits  is  not  affected  by  an  existing  contract 
to  erect  a  frame  house  on  premises  covered  by  the  ordinance, 
although  lumber  has  been  bought  on  the  faith  of  the  con- 
tract.2  So  the  validity  of  an  act  requiring  a  railroad  company 
to  elevate  or  depress  its  tracks  would  not  be  affected  by  the 
existence  of  contracts  with  adjoining  owners  for  track  con- 
nections.^ 

Contrary  to  this  doctrine,  it  was  formerly  held  in  Missouri 
and  Kentucky  that  the  power  of  the  state  to  prohibit  or  revoke 

40   See,  also,  §§  584-586.  Gas  &  Oil  Co.,  128  Tnd.  555,  12  L.  R. 

so  Buffalo  East  Side  Street  R.  Co.  A.  652. 

V.  Buffalo  Street  R.  Co.,  Ill  N.  Y.  2 Salem  v.  Manyes,  123  Mass.  372; 

132,  2  L.  R.  A.  384.  Knoxville  v.  Bird,   12  Lea    (Tenn.) 

81  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  121.    Sec,  also,  New  York  v.  Herdje, 

94  U.  S.  155;  this  point  was  made  in  68  App.  Div.  370,  74  N.  Y.  Suppl. 

New  York  and  New  England  R.  R.  104. 

Co.   V.   Bristol,    151    U.   S.   556,   but  s  See  Branson  v.  Philadelphia,  47 

not  considered  by  the  court.  Pa.  St.  329. 

I  JamiesoD     v.     Indiana    Natural 
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lottery  grants  could  not  be  so  exercised  as  to  defeat  rights 
of  i)urchasers  or  lenders  upon  the  faith  of  the  franchise, 
especially  when  the  sale  of  the  franchise  had  been  expressly 
authorised;*  but  the  United  States  Supreme  Court  has  held 
that  th'e  abrogation  of  monopolies  is  valid  notwithstanding 
such  contracts."*  If,  indeed,  the  grantees  of  a  lottery  fran- 
chise can  be  deprived  of  rights  for  which  they  have  paid,  it 
follows  logically  that  those  claiming  imder  them  must  be 
equally  unprotected. 

Undoubtedly  in  all  these  cases  the  obligation  of  a  contract 
is  impaired,  but  it  is  not  impaired  in  order  to  confer  a  benefit 
upon  the  obligor  or  debtor.  -  The  principle  is  that  a  person  can- 
not, by  entering  into  a  contract,  impair  the  power  which  the 
state  must  have  for  the  protection  of  peace,  safety,  health  and 
morals.^  If  this  were  not  so,  an  owner  of  property  who  appre- 
hended that  a  police  regulation  would  be  passed  affecting  his 
])roperty,  would  have  it  in  his  power  to  nullify  its  effect  in 
jMlvaiice,  by  making  contracts  inconsistent  with  its  enforco- 
iiKMit.**  That  the  reli(»f  from  the  contractual  obligation  indi- 
vidually benefits  the  party  previously  bound  by  it,  is  no  objec- 
tion to  the  validity  of  the  statute,  provided  such  relief  is  not 
the  primary  obje(?t  of  the  law.  For  this  purpose  laws  which 
impair  existing  contracts  as  being  prejudicial  to  public  safety 
and  morals  should  be  treated  as  not  enacted  for  the  pri- 
mary l)enefit  of  the  party  bound.  Upon  this  theory  a  law 
limiting  hours  of  labor  in  the  interest  of  safety  or  health  may 
apply  to  <»xistin<r  contracts,  although  it  is  within  the  legisla- 
tive ])ower  to  exempt  existing  contracts  from  its  operation." 
Strong  considerations  of  public  policy  require  the  exemption 
of  existing  contracts,  and  this  policy  is  raised  into  a  principle 
of  constitutional  law  when  the  object  of  the  statute  is  relief 
from  pecuniary  or  economic  burdens. 

§  557.     Legislation  for  the  relief  of  debtors.— The   federal 

constitution  rendiTs  impossible  many  of  the  devices  formerly 

•  state   V.   Hawthorn,   9   Mo.   389,         «  This  was  pointed  out  in  People 

lS4r>;    Stafo  v.   IMillor,   .')0   Mo.    129,  v.  Hawley,  3  Mich.  330. 
1.S72;   (Irogory's  Executrix  v.  Trus-         7  Re    Ten    Hour    Law    for    Street 

tees  of  Shelby  College,  2  Met.  (Ky.)  Railroad    Corporations    (R.    T.),   54 

r)S9,  1859.  Atl.  602. 

'  Douglas  V.  Kentucky,  168  U.  S. 
488. 
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resorted  to  by  the  sovereign  power  to  relieve  debtors  from 
existing  obligations,  such  as  the  annulment  of  existing  debts, 
the  retroactive  reduction  of  the  rate  of  interest  on  loans,"* 
all  stay  and  respite  laws,-*  and  the  retroactive  operation  of 
homestead  and  exemption  laws.^^  Nor  is  it  within  the  powc  r 
of  the  states  to  enact  insolvent  laws  operating  on  debts  previ- 
ously incurred.^ ^  But  in  the  absence  of  a  specific  prohibition 
the  relief  of  debtors  by  bankruptcy  legislation  is  commonly 
regarded  as  a  legitimate  exercise,  of  sovereign  power,  and  the 
retroactive  operation  of  the  federal  bankruptcy  acts  has  not 
been  questioned.^  2 

§  568.  Retrospective  legal  tender  laws.— Another  device  of 
relieving  debtors  ccmsists  in  legislation  which* allows  existing 
obligations  to  be  discharged  in  a  currency  inferior  to  that 
which  was  legal  tender  at  the  time  the  obligations  were 
incurred.  It  has  been  maintained  by  the  United  States 
Supreme  Court  in  tlie  Leiral  Tender  Cas(*s^'^  tiiat  such  l<»gisla- 
tion  does  not  impair  the  obligation  of  contracts,  since  parties 
are  supposed  to  contract  w^ith  referenec*  to  the  continniniLr 
power  of  Congress  to  det(»rmine  what  shall  he  iiioni^y.  P>ut 
the  very  idea  of  a  law  impairing  the  ohli^^fation  of  contracts 
presupposes  that  i)arties  do  not  contract  subject  to  the  expecta- 
tion of  any  and  i^wvy  change  in  j::overnmental  n^gulations. 
'Mf  one  law  enters  into  all  siibsecpient  contracts,  so  does  every 
other  law  which  relates  to  the  subject.  A  legislative  act,  then, 
declaring  that  all  contracts  should  l)e  subject  to  Icfjislative 
control,  and  should  be  discharged  as  the  legislature  might 
prescribe*,  would  become  a  component  part  of  every  contract 
and  be  one  of  its  conditions.    Thus,  one  of  the  most  important 

"See  §  555,  supra,  ^4;    Lapsloy   v.    BruHhwir,   4    Lit  tell 

^"Barnes    v.    Barnes,    8    Jones    L.  47. 

(N.    C.)     366,    1861 ;    Billmeyer    v.  n  Sturges  v.  Crowninshield,  4  Wli. 

Evans,  40  Pa.  St.  321,   1861,  as  to  122,  1819. 

lettres   de   repit   and    moratoria   see  i-  The    Constitution    of    the    Con- 

Reficber  I  286;  Just.  Cod.  1,  19:   2.  federate  States   (VITT,  4),  however, 

loGunn    V.    Barry,    15    Wall.    (UO.  provided,  in  j^ivinj^  power  to  estal)- 

Por   another   illustration    of   devices  lish  uniform  laws  on  the  subjetrt  of 

to  aid  debtors  see  the  relief  legrishi-  l)anknipt('ies:   ''but  no  law  of  Con- 

tion  of  Kentucky  of  1*^1S.  the  Judi-  jin»5<    xhall   disehartje  any   debt   ron- 

cial     eondemnation     of     wliich     \v;is  tnu-led    b«'f(»re    th(»    passage    of    the 

M>ught   to  be   nullified   hy  lefrisisitive  snnie. " 

aetion;   Blair  v.  Williams,   4   Liltell  i'*  12  Wall.  457. 
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features  in  the  constitution  of  the  United  States,  one  which 
the  state  of  the  times  most  urgently  required,  one  on  which 
the  good  and  the  wise  reposed  confidently  for  securing  the 
prosperity  and  harmony  of  our  citizens,  would  lie  prostrate, 
and  be  construed  into  an  inanimate,  inoperative,  unmeaning 
clause."^** 

It  is  a  technical  and  specious  argimient  to  say  that  con- 
tracts for  the  payment  of  money  are  engagements  to  pay  with 
lawful  money  of  the  United  States,  that  Congress  is  em- 
powered to  regulate  that  money,  and  that  therefore  every 
change  in  money  is  within  the  contemplation  of  the  parties. 
The  controlling  factor  is  that  a  retrospective  legal  tender  act 
directly  alters  the  substance  of  contractual  obligations,  giv- 
ing to  the  same  words  a  different  content.  The  dissenting 
judges  in  Hepburn  v.  Griswold,^^  whose  opinions  later  on 
prevailed  in  the  Legal  Tender  Cases,  frankly  recognised  this. 
Justice  Miller  saying:  '* Undoubtedly  it  is  a  law  impairing 
the  obligation  of  contracts  made  before  its  passage.  But 
while  the  Constitution  forbids  the  States  to  ]>ass  such  laws  it 
does  not  forbid  Congress."  It  is  therefore  impossible  to  ac- 
<M'de  to  the  statement  made  in  the  Legal  Tender  Cases  that 
'*  there  is  no  well  founded  distinction  to  be  made  between  the 
constitutional  validity  of  an  act  of  Congress  declaring  Treas- 
ury notes  a  legal  tender  for  the  payment  of  debts  eontraeted 
after  its  passage,  and  that  of  an  act  making  them  a  legal  ten- 
der for  the  discharge  of  all  debts,  as  well  those  incurred  before 
as  those  made  after  its  enactment."^** 

§  559.    Contracts  to  pay  in  specific  kind  of  money.— In  ar- 

guing  that  retrospective  legal  tender  nets  did  not  impair  the 
obligation  of  contracts.  Justice  Strong  was  careful  to  ad<l: 
"We  speak  now  of  contracts  to  pay  money  generally,  not  con- 
tracts to  pay  some  specifically  defined  species  of  money." 
(Contracts  of  the  latter  kind  have  be(Mi  held  to  be  enforceable 
according  to  their  terms,  and  not  intended  to  be  covered  by  the 
legal  tender  actsJ"  Should  a  legal  tender  act  inulertake  to 
operate  upon  contracts  of  that  kind  existing  at  the  time  of  its 

14  Marshall,    Ch.    .1.,    in    Ogdon    v.  Trebileock   v.   Wilson,   12   Wall.  6S7. 

HMunders,  IL'  Wh.  213.  331).  As   to   legislation   of  California   ami 

''•  S  Wall.  G03.  Xovada    expressly    Icjjalisinj;    spe«:i« 

!•:  IL'  Wall.  4."')7.  r)3n.  (-(ntraets,    see    S.     P.    Br«>ck  in  ridge, 

iTBronson  v.   Hodes,  7   Wall.  220;  Le^^al  Tender,  p.  loO. 
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enactment,  it  would  beyond  any  doubt  impair  the  obligation 
of  such  contracts. 

§660.  Scaling  laws.— After  the  downfall  of  the  Confed- 
eracy, statutes  were  enacted  in  the  Southern  states  providing 
that  in  actions  to  enforce  contracts  entered  into  during  the 
war,  evidence  might  be  given  as  to  the  understanding  of  the 
parties  regarding  the  currency  in  which  they  were  to  be  per- 
formed, and  judgment  should  be  given  only  for  the  true  valuti 
of  the  treasury  notes  at  the  time  of  the  contract,  as  measured 
by  lawful  money  of  the  United  States.  These  statutes  were 
upheld  by  the  United  States  Supreme  Court.^®  But  it  was 
held  that  an  alternative  provision  to  the  effect  that  judgment 
might  be  given  for  the  true  value  of  the  property  sold  or  the 
fair  rent  or  hire  of  it,  was  invalid,  as  substituting  for  the  stipu- 
lations of  the  parties  a  new  and  different  contract  never  made 
by  them.^® 

i«Effinger  v.  Kenney,  115  U.  S.  ginia  see  Faw  v.  Marsteller,  2  Cr. 
566.    See,  also,  Cook  v.  Lillo,  103  U.     in. 

8.  793;  Stewart  v.  Salamon,  94  U.         »»  Wilmington  &c.  R.  Co.  v.  King, 
S.  434;  Thorington  v.  Smith,  8  Wall.     91  U.  S.  3. 
1.    For  an  early  scaling  law  of  Vir- 
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§  561.  In  general.— The  clause  of  the  federal  constitution 
forbidding  states  to  pass  laws  impairing  the  obligation  of 
contracts  applies  to  contracts  made  by  the  state  itself.  In  the 
lirst  case  in  which  legislation  was  annulled  as  impairing  such 
a  contract,  the  contract  was  in  reality  an  executed  grant.*  A 
right  of  this  character  would  perhaps  now  be  more  aptly  pro- 
tected under  the  Fourteenth  ^Vjnendment.  In  the  case  of  New 
Jersey  v.  Wilson,^  a  statutory  exemption  from  taxation,  and 
in  Trustees  of  Dartmouth  College  v.  Woodward^  the  charter 
of  a  corporation,  was  held  to  be  a  contract.  In  order  to  invoke 
federal  protection  against  state  legislation  not  of  a  penal  char- 
acter, the  aggrieved  parties  had  before  the  Fourteenth  Amend- 
ment to  show  that  the  alleged  right  which  was  menaced  by 
the  state,  was  in  the  nature  of  a  contract,  and  hence  the  doc- 
trine of  vested  rights  has  become  closely  associated  with  the 
theory  of  contracts. 

Wherever  then  a  claim  is  made  that  a  right  has  been  granted 
by  positive  statute  or  ordinance,  and  legislation  is  passed  which 
is  hostile  to  the  claim,  the  question  must  be:  is  the  subject- 
matter  (franchise,  license,  privilege,  or  exemption)  of  such 
a  nature  that  the  state  can  bind  itself  with  regard  to  it  by  a 
contract  ?  and  if  it  is  held  that  the  state  can  make  a  bindini: 
contract  with  regard  to  it,  the  further  question  may  be:  has 
it  made  such  a  contract !  which  may  be  a  (piestion  of  intent, 
or  of  consideration.  In  the  case  of  municipal  action  it  must 
also  be  asked  whether  power  to  make  a  contract  was  dele- 
gated by  statute. 

The  following  are  the  principal  classes  of  rights  resting 
upon  positive  grant :  Licenses  to  pursue  a  business  prejudicial 
to  safety  or  morals;  useful  but  offensive  undertakings  carried 
on  under  license:  (»xe]ni)tions  from  personal  services,  from 
lial)ility  for  debts,  and  from  taxation;  corporate  powers  and 
privileges;  and  licenses  to  use  public  property  (street  and 
other  franchises). 

I  FlotoluT   V.    l»o(k,    ()   Tranoh    «7.         ^  4  Wheat.  518. 
-  7  < 'ranch  1(>4. 
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LICENSE  TO  PURSUE  A  BUSINESS     i»R]<:JUDlClAL  TO  SAFETY 
OR  MORALS.     §§  562-564. 

§  662.  Statement  of  principle.  ~  It  has  been  shown  1)eforc 
that  the  establishment  or  continuance  of  a  business  may  be 
prohibited,  if  it  is  prejudicial  to  safety  or  morals.  A  business 
of  this  kind  may  be  tolerated,  because  it  meets  a  demand  so 
strong  that  it  cannot  be  effectually  suppressed,  and  because 
the  state  may  desire  to  minimise  the  evil  effects  of  the  business 
by  placingr  it  under  control,  and  issuing  permits  or  licenses 
for  its  conduct. 

How  does  such  charter  or  license  affect  the  power  to  pro- 
hibit ?  While  it  is  in  force,  the  business,  if  properly  conducted, 
cannot  be  an  indictable  nuisance;  Init  does  the  license  consti- 
tute a  contract  or  a  vested  right  that  cannot  be  impaired  by 
subsequent  legislation  ? 

The  preponderance  of  opinion  is  that  such  a  license  is  not 
constitutionally  protected. 

§  563.  Lotteries.— This  principle  has  perhaps  been  laid  down 
most  une(iuivocalIy  with  regard  to  lotteries.  A  lottery  license 
not  yet  aet(»d  ui)on  had  been  declared  revocable  in  Missouri 
in  1844.^  In  1850  the  Supreme  Court  of  the  United  States 
held  that  subsecpient  legislation  might  place  a  time  limit  u[)on 
a  lottery  privilege  i)reviously  granted,  esi)ecially  as  the  first 
grant  had  been  without  consideration  and  had  probably  be- 
come ino[)erative  by  non-user.^  In  Alabama  a  statute  estab- 
lishing a  lottery  was  at  one  time  held  to  be  a  contract,  but  was 
later  on  held  to  be  unconstitutional.*^  Lottery  privileges  were 
held  to  ])e  revocable  in  North  Carolina"  and  in  Mississippi,  in 
the  latter  state  although  a  bonus  had  been  paid  which  was 
not  returned,  the  court  admitting  the  bad  faith,  but  stating 
that  it  had  no  cojicern  with  this.**  The  doctrine  was  con- 
firmed by  th(»  T'nitiMl  States  Supreme  Court  in  1879."  A 
charter  had  been  granted  authorising  a  company  to  conduct 

*  Freleigh  v.   State,   8   Md.  606.  ^Lississi])])!   Society    of   Arts   &c.    v. 

•">  Phalen  v.  Virjjiiiia,  S  How.  1G?>.  Musgrove,  44  Miss.  820,  7  Am.  Rep. 

«See  Boyd  v.  State,  46  Ala.  329;  723,    the   bonus   bad   been    tendered 

Boyd    V.    Alabama,    94    U.    S.    ()45,  but    refused,    and    it    was    therefore 

1877.  hv\<\  Ihat  iin  rijxlits  bad  vcHt(Ml  under 

estate   V.    Morris,    77    X.    ('.    't\-,  tlio  statutory  jyrant. 

3877.  ^Stouo    V.    Mississippi-    101    V.   S. 

s  Moore  V.  Stat o,  is  Miss.  147.     In  S14. 
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a  lottery  in  the  state  for  twenty-five  years,  in  return  for  which 
the  company  had  paid  a  lump  sum  and  had  agreed  to  make 
annual  payments,  a  number  of  which  the  state  had  received. 
Notwithstanding  this,  the  prohibition  of  the  sale  of  lottery 
tickets,  without  compensation  to  the  company,  was  upheld. 
But  it  also  appearied  that  for  forty-five  years  prior  to  the  grant 
of  the  charter  the  conducting  of  lotteries  had  been  prohibited 
in  the  state  and  punished  as  gambling.  A  year  after  the  grant 
of  the  charter  the  people  by  a  new  constitution  reinstated  the 
prohibition.  Under  these  circumstances,  the  court  was  of 
the  opinion  that  it  was  not  within  the  power  of  the  legislature 
to  bargain  away  the  moral  interests  of  the  people,  and  the 
charter  was  held  not  to  be  a  contract.  **Any  one,  therefore, 
who  accepts  a  lottery  charter,  does  so  with  the  implied  un- 
derstanding that  .the  people,  in  their  sovereign  capacity  and 
through  their  properly  constituted  agencies,  may  resume  it 
at  any  time  when  the  public  good  shall  require,  and  this 
whether  it  be  paid  for  or  not.  All  that  one  can  get  by  such 
a  charter  is  a  suspension  of  certain  governmental  rights  in. 
liis  favor,  subject  to  withdrawal  at  will.  lie  has,  in  legal 
effect,  nothing  more  than  a  license  to  continue  on  the  terms 
named  for  the  specified  time,  unless  sooner  abrogated  by  the 
sovereign  i>ower  of  the  state.  It  is  a  permit,  good  as  against 
existing  laws,  but  subject  to  future  legislative  or  constitutional 
control  or  withdrawal." 

This  decision  has  been  accepted  as  settling  the  principle  that 
a  lottery  grant  cannot  constitute  a  contract  or  a  vested  right 
under  the  federal  constitution,  irrespective  of  any  particular 
e(|uities,  and  notwithstanding  the  fact  that  there  have  been 
dealings  upon  the  faith  of  the  grant.^^  Stone  v.  Mississippi 
has  been  followed  in  Virginia,^ ^  and  in  Indiana  has  led  to  the 
iH^versal  of  earlier  decisions  protecting  rights  under  lottery 
tyrants. ^2 

The  English  act  of  1698  for  the  suppression  of  private  lot- 
teries assumed  that  they  were  public  nuisances,  and  that  the 
licenses  under  which  they  were  conducted  were  void.^^ 

10  Douglas  V.  Keutucky,  168  U.  S.  n  Justice  v.  Commonwealth,  81 
4S8,     ovorruliiig     earlier     Kentucky     Va.  209. 

(l(M-trino  (Muinciatod  in  Orogory^s  i-'Kellum  v.  State,  66  Ind.  588, 
Kxtrx.  V.  Trustees  of  Shelby  College,  comp.  w.  State  v.  Woodwani,  89  Ind. 
•J  Met.  .")S9.  110. 

13  10  and  11  William  IIT,  cap.  17. 
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§664.  Liquor  licenses.— A  license  to  sell  liquor  is  held  not 
to  be  a  contract,  and  may  therefore,  though  unexpired,  be  re- 
voked by  prohibitory  legislation.  In  1852  the  Supreme  Court 
of  Ohio  refused  to  interpret  a  statute  as  revoking  unexpired 
licenses  for  which  payment  had  been  made,  intimating  that 
such  revocation,  though  not  beyond  the  legislative  power, 
would  be  an  act  of  bad  faith.^^  In  1853  it  was  said  in  a  New 
Hampshire  case  that  the  revocation  of  an  unexpired  license 
would  be  unconstitutional,^^  but  the  determination  of  the 
question  was  not  essential  to  the  disposition  of  the  case.  In 
1856,  however,  it  was  held  in  Massachusetts  that  a  license  to 
sell  liquor  did  not  create  a  contract,  but  that  its  effect  is  only 
to  permit  a  person  to  carry  on  the  trade  under  certain  regu- 
lations, and  to  exempt  him  from  the  penalties  provided  for 
unlawful  sales.^® 

This  doctrine  has  since  been  accepted  in  all  states  in  which 
the  question  has  arisen,  even  in  New  Hampshire,  where  the 
contrary  oi)inion  had  been  formerly  expressed.^"  The  Su- 
preme Court  of  the  United  States  would  probably  take  the 
same  position,  although  the  precise  question  has  not  come  be- 
fore it.*^ 

The  doctrine  represents  an  extreme  application  of  the  theory 
that  the  state  cannot  by  any  act  of  its  own  hamper  or  burden 
the  future  exercise  of  the  police  power.  As  the  law  now 
stands,  every  license  to  sell  liquor  is  revocable  by  subsequent 
law,  whether  so  stated  in  terms  or  not,  and  the  legislature  has 
no  constitutional  power  to  make  the  license  a  vested  right. 
**If  the  act  of  1857  had  declared  that  licenses  under  it  should 
be  irrevocable  the  legislatures  of  subsequent  years  would  not 
have  been  held  by  the  declaration.''^^     It  is,  however,  to  Ix* 

i*Hirn  v.  State,  1  Oh.  St.  15.  S.  E.  302;  Pleuler  v.  State,  11  Neb. 

15  Adams    v.    Hackett,    27    N.    H.  'AT,    575.      Also    Mctropol.    Bd.    of 

289.               *  Excise  v.  Barrie,  34  N.  Y.  657,  and 

10  Calder  v.  Kurby,  5  Gray  597.  1^   Croix   v.   County   Commissioners 

i7Stat«  V.  Holmes,  38  N.  H.  225;  of  Fairfield   County,   50  Conn.   321, 

McKinney   v.   Salem,    77   Ind.    213;  where  however  the  licenses  were  by 

Moore  v.  Indianapolis,  120  Ind.  483;  their  terms  revocable. 

Fell  V.  State,  42  Md.  71;  Columbus  i«  See  Beer  Co.  v.   Massachusetts, 

City    V.     Cutcomp,     61     Iowa     672;  1»7  U.  R.  25;   Mugler  v.  Kansas,  123 

Powell  V.  State,  69  Ala.    10;    Hrowti  1  .  S.  623. 

V.    State,    82    On.    224;     Melton    v.  i'»  Metropolitan    Board    of    Rxcise 

Mayor  of  Moultrie,  114  Ga.  462,  40  v.  Hnrrie,  34  N.  Y.  657. 
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noted  that  the  New  York  liquor  tax  law  of  1896  contains  an 
express  saving  of  existing  licenses.^^ 

Where  holders  of  licenses  are  exempted  from  the  operation 
of  the  new  act  for  a  certain  period,  they  cannot,  under  the  pro- 
vailing  doctrine,  complain  that  the  period  was  too  short  to 
enable  them  to  dispose  of  the  stock  on  hand.^^ 

USEFUL   BUT   OFFENSIVE   UNDERTAKINGS  CARRIED   ON 
UNDER   LICENSE.22 

S  666.  Cemeteries,  markets,  etc.— The  same  view  has  been 
taken  of  licenses  and  other  acts  claimed  as  sanctioning  estab- 
lishments, undertakings  and  arrangements  prejudicial  to  pub- 
lic health  and  comfort.  Thus  the  theory  that  a  charter  of  a 
corporation  is  protected  as  a  contract  is  inapplicable  to  new 
regulations  or  restrictions  imposed  in  the  interest  of  public 
health  or  safety.^^  A  deed  of  a  city  conveying  land  for  a 
(M^metery  with  covenaut  of  quiet  enjoyment  does  not  prevent 
the  subsequent  enactment  of  an  ordinance  prohibiting  the 
interment  of  the  dead  within  the  city  limits  r"*  but  here  the 
first  conveyance  was  hardly  in  the  nature  of  a  license.  So  it 
was  held  in  Virginia  that  the  city  might  direct  the  removal  of 
a  i)ow(ler  magazine  after  it  had  conveyed  the  gnmnd  for  that 
express  i)uri)ose.^"'  In  Massachusetts  a  license  fnmi  the  board 
of  aldermen  to  maintai^i  a  slaughter  h(nise  is  no  protection 
against  an  order  of  the  board  of  health  prohibiting  the  carry- 
ing on  of  the  business.^**  And  in  Louisiana-'  a  market  legally 
established  may  be  suppressed  at  any  time,  if  it  is  deemed  ex- 
pedient to  confine  the  sale  of  meats  to  public  markets.  The 
same  has  been  held  in  that  state  with  regard  to  slaughter 
houses.^^ 

"-*^  Chap.  29  of  General  Laws,  §  4.  jmrposes    cannot     be    clestroyc<l    by 

21  So  held  with  rej^ard  to  the  biisi-  legislative  authority,   where   there  is 

ness    of   scllinjT    pistols    in    State    v.  no    j)reteuse    of    sanitary    ne<'essity. 

Hurgoync,    7    Lea    (75    Tenn.)    173,  8tockton  v.  City  of  Newark.  42  N. 

40  Am.  Rep.  60.  J.  Eq.  531,  9  All.  203. 

-"-J  See,  also,  §§  176-179,  529-533.  26  Davenport    v.    Richmond    City, 

-'T  Thorpe   v.   Rutland   &c.   R.   Co.,  SI  Va.  036. 

27   Vt.    140;    Northwestern    Fertilis-  ^tj  (^ambrid^e     v.     Trelegan.      ISl 

Uifr  Company  v.   Hyde  Park,   97   IT.  Mass.  565,  64  N.  E.  204. 

S.  659.  -7  Xow  Orleans  v.  StaffonK  27  Ux. 

-^  Brick     PresV)ytorian     Chnrch     v.  Ann.    417;    New    Orleans    v.    Faber, 

Mayor,  5  Cow.  538;  Coates  v.  Mayor,  105  Ln.  2ns,  53  T..  R.  A.  165. 

7  Cow.  585.  •-•'^  Villavaso    v.     Rarthet,     39    La. 

However,    a    trust    accepted    by    a  Ann.  247,   1   So.  599. 
city   to  hold   property   for  cemetery 
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The  cases  in  which  ortlinances  atteuipting  to  suppress  ex- 
isting establishments  were  declared  invalid  rested  on  special 
circumstances.  So  it  was  held  in  Louisiana  that  a  munici- 
pality having  given  its  consent  to  the  location  of  a  cemetery 
established  under  statutory  authority  could  not  shortly  there- 
after prohibit  cemeteries  as  nuisances  ;2o  and  in  New  York  a 
license  to  erect  a  frame  building  was  declared  irrepealable 
after  construction  commenced ;  but  the  repealing  ordinance 
was  held  not  to  be  within  the  delegated  power  of  the  city,  nor 
to  have  been  enacted  in  the  exercise  of  the  police  power.^^ 

In  the  case  of  trade  nuisances,  as  in  the  case  of  the  liquor 
or  lottery  business,  the  theory  is  that  a  license  cannot  bind  or 
prejudice  the  subsequent  exercise  of  the  police  power.  It 
cannot  be  denied  that  this  theory  may  result  in  practical  in- 
justice to  private  interests.  Note  in  contrast  the  provision  of 
the  German  Trade  Code^^  which  allows  the  suppression  of 
licensed  estal)lishm(»nts  only  on  payment  of  compensation. 

KXKMPTIONS.     §§  566-568. 

§  666.  Prom  personal  services. — It  is  generally  held  that 
the  state  cannot  bju'jrain  away  its  power  to  call  for  the  ser- 
vices of  its  citizens  when  iuH»ded  for  the  public  welfare,  and 
that  therefore  an  exemption  cannot  constitute  an  irrevocable 
right.  Not  (»ven  the  full  performance  of  the  equivalent  for 
which  the  exemption  was  granted  wnll  protect  the  citizen  from 
its  revocation,'^2  ouiy  two  states  treating  the  exemption  in 
such  a  case  as  a  vested  right/**^  while  in  Georgia  the  statute 
was  interpreted  as  making  by  implication  an  exception  in 
favor  of  those  who  had  earned  their  exemption.'**-*  It  has 
been  admitted  that  the  revocation,  though  valid,  may  consti- 
tute a  breach  of  public  faith. 

§567.     Exemptions  from  liability  for  debts.— This  matter 

2»  New     Orleans     v.     St.     Louis  ^'-  Commonwealth      v.     Bird,      12 

Church,  11  La.  Ann.  244.  Mass.     443,     military     service;     Re 

»<>  Buffalo    V.    Chadeayne,    134    N.  Scran  ton,  74  111.   161,  jury  service; 

Y.  163.     In  California  a  permit  for  Bragg  v.  People,  78   Til.  328;   Dun- 

the  location  of  gas  works,  although  lap    v.    State,    76    Ala.    460,    jury 

work  had  been  commenced,  was  held  service;  Gatlin  v.  Walton,  60  N.  C. 

to  yield   to   a   subsequent   ordinance  325,  military  service, 

forbidding  the  erection  and  mainte-  ""  Ex  parte  Ooodin,   67   Mo.  637, 

nance   of   such   works.     Dobbins   v.  jury   service;    Zimmer   v.   State,   30 

T^s  Angeles,  72  Pac.  970.  Ark.  677. 

31  §  57.  **^  Bloom  V,  State,  20  Ga.  443. 
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does  not  touch  the  police  power  directly.  It  has  been  held 
that  the  legislature  may  withdraw  the  privilege  of  limited 
liability  from  corporations  as  regards  debts  to  be  incurred  in 
the  future,  one  of  the  arguments  used  being  that  it  is  free 
to  the  stockholders  to  cease  incurring  debts.^^  This  argument 
is  hardly  satisfactory,  and  it  may  be  urged  that  the  incident 
of  limited  liability  affects  so  vitally  the  value  of  corporate 
shares  as  to  constitute  an  integral  element  in  that  class  of 
j)ropert3'.'^"  Under  a  reserved  power  of  alteration  the  privi- 
lege may  be  withdrawn.^' 

The  non-liability  of  a  married  woman's  separate  property 
for  family  expenses  is  very  clearly  only  a  rule  of  law  without 
any  of  the  elements  of  a  vested  right,  and  such  liability  for 
debts  subsequently  incurred  may  be  imposed  at  any  time.** 
The  same  is  held  with  regard  to  homestead  exemptions.^" 

§  568.  Exemptions  from  taxation.— The  Supreme  Court  of 
the  United  States  held  at  an  early  date  that  such  exemption 
may  constitute  an  irrevocable  contract.^'^  The  doctrine  has 
been  resisted  by  some  of  the  state  courts,^'  and  has  been  to  a 
considerable  extent  interpreted  away  by  subsequent  decisions 
of  the  Supreme  Court,  so  that  now  there  is  a  strong  presump- 
tion against  its  application.^-  It  is  believed  that  the  following 
rules  fairly  summarise  the  present  status  of  the  doctrine: 

1.  An  exemption  contained  in  a  special  charter  may  con- 
stitute a  contract,  if  clearly  expressed,  and  the  contractual 
exemption  may  be  perpetual,  and  extend  to  all  futun*  ai*- 
quisitions,  even  such  as  are  made  subsequent  to  the  repealing 
act.^^ 

2.  The  exemption  recpiires  a  consideration  in  order  to  be 

^3  Stanley  v.  Stanley,  26  Me.  191.  138;    Little    v.    Bowers,    17    Vroom 

•■:*■•  Morawetz     on     (.'orj>orati(Mis,     §  N.  .1.  300. 

1078.  -•-Phoenix    &('.    Co.    v.    Tennessee, 

•'»-  Shorman  v.  Smith,  1  Black  oS7 ;  161  U.  S.  174:  **It  cannot  be  denial 

(Jardner  v.  lloj»o  Insurance  Co.,  9  R.  that  the  decisions  of  this  court  are 

1.    194;    Bissell    v.   Heath,   9'i    Mich,  somewhat  involved  in  relation  to  this 

472.  (|uestion  of  exemption.** 

i-^  Myers  v.  Field,  146  111.  50.  ^^  St.  Anna's  Asylum  v.   New  Or- 

:'•  See    Century    Difrest    Constitu-  leans,  105  U.  S.  .S62.     An  exemption 

tional   Law,  §  205.  from  taxation  was  denied  as  to  stock 

4«^  New  Jersey  v.  Wilson,  7  Cranch  issued  sul>se(|uent   t(.»  tin*  ]>n>hibition 

1(j4,  1*^12.  of  excm])tloii  by  a  new  conr^titutional 

i^  Brewster    v.    TTonph,    10    \.    TT.  provision.      Bank     ol*     Conimeree    v. 

TcinH'ssee,  ^(V^  V.  S.  416. 
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binding  as  a  contract,  and  may  therefore  be  revoked,  il* 
granted  to  a  corporation  with  regard  to  property  which  it 
already  holds.^**  So  also  where  corporate  land  exempt  from 
taxation  is  authorised  to  be  conveyed,  and  the  conveyance  is 
made,  the  exemption  is  lost.'**''* 

3.  Where  the  state  has  reserved  the  power  to  alter,  amend 
or  revoke  corporate  charters,  the  exemption  from  taxation 
may  be  taken  away  in  the  exercise^  of  such  reserved  power*'' 
unless  the  reservation  of  power  is  by  statute  only  and  the  sub- 
sequent act  shows  clearly  the  intent  to  make  a  contract  un- 
affected by  the  right  to  repeal.^"  But  if  another  payment  is 
made  in  lieu  of  taxes,  the  exemption  cannot  be  revoked  and 
the  continuance  of  payments  be  demanded  at  the  same  time.^^ 

4.  A  general  law  granting  exemption  will  be  regarded  as  a 
legislative  gratuity  or  bounty,  freely  revocable  at  any  time.^" 
This  view  was  even  taken  where  the  exemption  was  in  con- 
sideration of  public  services  rendered,  some  stress  being  laid 
upon  the  fact  that  the  service  was  compellable,  and  hence 
perhaps  not  a  sufficient  consideration  for  the  exemption.^^ 

CORPORATE   POWERS  AND  PRIVILEGES.     §§  569-572. 

§569.  Dartmouth  College  doctrine.— The  doctrine  that  a 
corporate  charter  is  a  contract,  together  with  its  modifica- 
tions, has  been  considered  before.*  In  so  far  as  it  makes  cor- 
porate powers  irrevocable  grants,  it  operates  as  an  exemption 
of  the  corporation  from  legislative  regulation  ordinarily  held 
to  be  within  the  police  power;  and  this  is  especially  true 
where  the  exemption  is  claimed  for  powers  and  privileges  not 

*4  Christ    Church    v.    Philadelphia  *7  New  Jersey  v.  Yard,  95  U.  8. 

County,  24  How.  300;  University  v.  104. 

People,    99    U.    S.    309;    Tucker    v.  *«  Stearns  v.  Minnesota,  179  U.  8. 

Ferguson,  22- Wall.  527;   West  Wis-  223. 

consin    R.     Co.    v.     Supervisors    of  ■*»  Salt  Company  v.  East  Saginaw, 

Trempealeau    Co.,    93    U.    S.    595;  13    Wall.    373;    Welch    v.    Cook,    97 

Grand   Lodge   v.    New   Orleans,    166  U.  S.  541;   People  v.  Roper,  35  N. 

IT.  8.  143.  Y.  629;   People  v.  Board  of  Asses- 

*5  Armstrong     v.      Treasurer      of  sors  of  Brooklyn,  84  N.  Y.  610. 

Athens  Co.,  16  Pet.  281,  distinguish-  -^'^  People  v.  Roper,  35  X.  Y.  629. 

ing  New  Jersey  v.  Wilson,  7  Cranch  Tor    other    authorities    see    Century 

164;  Lord  v.  Litchfield,  36  Conn.  116,  Digest   Constitutional   Law,   $$   206, 

overruling  earlier  cases.  303,  237,  304. 

♦cTomlinson   v.   Jessup,    15  Wall.  i  §5  361.363,  swpra. 
454. 
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peculiar  to  corporate  capacity,  but  merely  relating  to  the 
business  of  the  corporation.  It  is  sufficient  here  to  consider 
how  the  legislative  power  to  regulate  charges  of  public  serviee 
companies  is  affected  by  charter  or  other  special  provisions 
granting  power  to  make  rates. 

§  570.  Question  whether  contract  or  not.— The  United  States 
Supreme  Court  recognises  that  a  contract  may  be  made  be- 
tween state  or  municipality  and  a  corporation,  giving  the  latter 
an  irrevocable  right  to  charge  certain  rates.  Thus  where  a 
statute  provided  that  the  rates  of  fare  to  be  charged  by  a 
street  railroad  company  should  be  established  by  agreement 
betweeri  the  company  and  the  municipal  authorities,  and  should 
not  be  increased  without  the  consent  of  such  authorities,  an 
ordinance  reading  '  *  the  rate  of  fare  for  any  distance  shall  not 
exceed  five  cents  in  any  one  car,  etc.,"  was  held  to  be  an  ir- 
revocable contract,  leaving  no  power  with  the  city  to  reduce 
the  fare  without  the  consent  of  the  company,  and  this  not- 
withstanding the  fact  that  the  ordinance  reserved  to  the  city 
the  right  to  make  such  further  rules,  orders  or  regulations 
as  might  from  time  to  time  be  deemed  necessary  to  protect 
the  interest,  safety,  welfare  or  accommodation  of  the  city  and 
public.2  But  in  other  cases  the  Supreme  Court  has  .shown  a 
strong  disposition  to  deny  the  existence  of  a  contract.  So  a 
power  to  fix  rates  by  bye-law  has  been  held  not  to  exclude  lejr- 
islative  regulation  of  rates  where  it  is  also  provided  that  the 
bye-laws  must  not  be  repugnant  to  the  laws  of  the  state,'*  and 
it  has  bv^m  said  by  a  state  court  that  in  order  to  constitute  a 
contract  there  must  be  an  indication  by  unmistakably  clear 
language  of  a  deliberate  purpose  not  to  interfere  in  all  times 
to  come.^ 

§  571.  Illinois  Water  Rate  Cases.— To  what  lengths  the 
courts  will  go  in  denying  that  the  city  has  a  power  to  make 
a  contract,  or  that  it  has  as  a  matter  of  fact  made  a  contract, 
by  which  its  power  of  regulation  would  be  impaired,  is  well 
illustrated  l)y  a  number  of  recent  decisions,  which,  however, 
should  be  contrasted  with  the  still  later  d(H'ision  in  the  Detroit 

2  Detroit      v.      Detroit      Citizens*  M.    &   St.    P.    K.    Co.    v.    Minnesota, 

Street  Railway  Co.,  184  U.  S.  3()S.  134  U.  S.  418. 

••»  Kuggles    V.    Illinois,    lOS    U.    S.  *  Winchester    Sc    Lexington    Turn- 

626;  also  Btone  v.  Farmers*  Loan  &  piko    Koad    Co.    v.    Croxton.    OS    Ky. 

Tniat  Co..,   116  T^   S.   307;   rhi,.apo,  739,  33  1>.  R.  A.  177. 
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Street  Railway  Company  case  just  cited.  A  statute  of  Illinois'^ 
gives  power  to  cities  and  villages  to  authorise  any  person  or 
private  corporation  to  construct  and  maintaiji  waterworks  at 
such  rates  as  may  be  fixed  by  ordinance,  and  for  a  period  not 
exceeding  thirty  years.  The  village  of  Rogers  Park  authorised 
the  construction  of  water Svorks  and  provided  by  ordinance: 
**The  said  grantee  or  assigns  shall  charge  the  following  annual 
water  rates  to  consumers  of  water  during  the  existence  of 
this  franchise.  *  *  *''  The  Supreme  Court  of  the  United 
States  (four  justices  dissenting)  held,  affirming  the  unani- 
mous decision  of  the  Illinois  Supreme  Court,  that  this  was  the 
language  of  command,  not  of  contract,  of  limitation  of  power, 
not  a  bargain  givitig  power;  hence  the  rates  were  during  the 
existence  of  the  franchise  subject  to  change  by  or  under  legis- 
lative authority.**  Another  statute  of  Illinois  gave  power  to 
municipal  authorities  to  contract  with  water  companies  for 
a  supply  of  water  for  public  use  for  a  period  not  exceeding 
thirty  years.^  The  ordinance  by  which  the  city  of  Danville 
agreed  to  pay  a  specified  rent  for  a  number  of  hydrants  for 
the  term  of  thirty  years  was  designated  as  a  contract,  but  the 
Supreme  Court  of  Illinois  held  (three  justices  dissenting)  that 
the  authority  given  by  statute  did  not  necessarily  imply  that 
the  price  of  the  supply  should  be  fixed  for  the  entire  period, 
especially  if  read,  in  connection  with  the  other  statute  under 
which  water  works  were  to  be  maintained  at  such  rates  as 
might  be  fixed  by  ordinance,  and  for  a  period  not  exceeding 
thirty  years;  that  the  city  had  power  to  contract  for  a  supply 
of  water  for  the  entire  term,  but  that  the  price  was  to  be  de- 
termined from  time  to  time,  and  the  rates  to  be  settled  by  the 
rules  of  the  common  law.'*  On  the  other  hand,  however,  the 
Supreme  Court  of  Delaware  has  held  that  the  charter  right 
to  operate  a  railroad  includes  the  right  to  determine  the  tariff 
of  charges,  and  that  the  latter  right  is  therefore  protected  by 

nCity  Act,  X,  §  1.  « City  of  Danville  v.  DanvUle 
« Rogers  P.-irk  Wator  Co.  v.  Fer-  Water  Co.,  178  111.  299,  .'SS  N.  E. 
KU8,  178  111.  571,  53  N.  E.  363;  180  118;  Danville  Water  Co.  v.  Dan- 
XT.  S.  624.  See  also  Mayor  of  Knox-  ville,  180  U.  8.  619;  to  the  same 
ville  V.  Knoxville  Wator  C(>.,  107  effect  Freeport  Water  Co.  v.  Free- 
Tenn.  647,  64  S.  W.  1075:  Knox-  port,  186  III.  179,  57  N.  E.  862,  af- 
ville  Water  Co.  v.  Knoxville,  189  TI.  firmed  (fonr  justices  dissenting), 
R.  434.  ISO  U.  S.  587. 
7  Kurd's  Rev.  Stat.,  Cities,  266. 
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the  federal  constitution,  and  cannot  be  controlled  by  the  legis- 
lature, that  the  limit  of  the  right  is  only  to  be  found  in  the 
common  law  offense  of  making  extortionate  charges  which 
must  be  established  by  judicial  proceedings.®  This  case  is  an 
extreme  application  of  the  charter  contract;  theory. 

§572.  Reservation  of  power  to  alter  and  repeal.— A  re- 
served power  to  alter  or  repeal  corporate  charters  may  be 
exercised  so  as  to  reduce  rates  charged  in  conformity  with  tho 
original  charter.'*^  It  should  be  noted  that  the  Supreme  Court 
has  never  decided  that  the  legislature  can  either  directly  sanc- 
tion an  unreasonable  or  oppressive  rate  so  as  to  make  it  unal- 
terable by  subsequent  legislatures,  or  confer  upon  the  com- 
pany an  irrevocable  power  to  establish  such  rates  as  it,  the 
company,  may  deem  reasonable,  and  which  may  be  unreason- 
able in  fact.^^  If  an  alleged  contract  is  void  in  its  inception 
for  unreasonableness,  it  produces  no  obligation  which  the  fed- 
eral constitution  will  protect. 

A  number  of  state  constitutions^-  provide  expressly  that 
the  police  power  shall  never  be  so  abridged  as  to  permit  cor- 
porations to  conduct  their  business  so  as  to  infringe  rights 
of  individuals  or  the  general  well  being  of  the  state. 

LICENSES  TO  USE  PUBLIC  PROPERTY.    STREET  FBANCHISBS. 

§§  573-577. 

§  573.  Public  utilities.!"^— The  most  important  public  grants 
have  in  modern  times  been  those  relating  to  the  special  use 
of  streets  for  tracks,  pipes,  poles  and  wires,  and  other  struc- 
tures of  public  service  corporations.  Grants  of  rights  to 
make  erections  on  and  in  public  rivers  also  belong  to  the 
same  general  catepfory,  while  the  building  of  a  steam  rail- 
road upon  a  right  of  way  acquired  for  that  purpose  re- 
cinircs  legislative  authority  chiefly  on  account  of  the  exercise 
of  corporate  powers  and  of  the  necessity  of  condemning  prop- 
erty by  eminent  domain  proceedings. 

In  the  ease  of  street  riijhts,  the  question  whether  special 
])roperty  rights  of  abutters  are  taken  or  not,  has  been  great\v 

^Philadelphia,  \V.  &  B.  R.  Co.  v.  12  So    California,    Louisiana,    Mis- 

Bowors,  4  Iloust.  oOG,  1873.  sissippi.    Missonri.    Montana,    Penn- 

1"  Stone  V.  Wisconsin,  94  U.  S.  181.  sylvania. 

iiSoo    as    to    latter    Philadelphia  ^'^  See,  also,  §§  674-681. 
&c.  K.  ('*».  V.  Rowers,  4  Iloust.  (Del.) 
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discussed  ty  the  courts ;  this  question  has  been  briefly  touched 
upon  before,*^  and  need  not  be  considered  in  this  connection. 

§  674.  Question  of  municipal  power.— The  question  has  also 
arisen  whether  without  specific  delegation  the  grant  of  street 
rights  is  within  the  power  of  municipal  authorities.  This 
was  denied  in  New  York  in  the  leading  case  of  Davis  v. 
Mayor^^*  with  reference  to  an  exclusive  grant  for  a  term  of 
3''ears,  and  the  power  to  dispose  of  street  rights  is  now  regu- 
larly granted  to  cities  in  express  terms  and  under  certain 
restrictions.  The  i)ower  of  the  legislature  to  make  grants  of 
this  character  or  to  delegate  the  authority  to  make  them  to 
municipalities,  is  not  questioned,  except  that  in  some  states 
the  power  lo  grant  monopolies  is  denied,^®  and  except  that  a 
state  has  been  denied  the  power  to  part  with  the  whole  of  an 
important  harbor  to  a  private  company.^  "^ 

§  676.  Question  of  surrender  of  police  power.— The  doc- 
trine that  municipalities  cannot  make  such  grants  under  their 
common  power  to  regulate  the  use  of  streets,  is  largely  based 
upon  the  view  that  they  involve  a  surrender  of  the  delegated 
trust  to  exercise  a  continuing  control  over  streets  for  the 
benefit  of  the  public,  since  the  possession  of  special  rights 
limits  the  general  public  use.  In  so  far,  however,  as  such 
control  consists  in  regulation  merely,  and  is  demanded  by 
considerations  of  public  health  or  safety,  it  is  now  well  under- 
stood, that  a  grant  does  not  involve  such  surrender,  since  it  is 
impliedly  subject  to  such  reasonable  safety  regulations  as 
may  be  imposed  from  time  to  time.^**  The  grant  may  sur- 
render to  some  extent  the  previous  liberty  of  common  use  of 
the  public  property.  ])nt  it  does  so  only  for  the  purpose  of 
substituting  other  and  presumably  more  valuable  public  fa- 
cilities. 

§  576.  License  a  contract  or  a  right  of  property.— In  order 
to  meet  the  objection  that  there  is  a  surrender,  even  to  this 
extent,  it  has  been  contended  that  the  act  allowing  the  special 

1*  S§  509-510,  svpm.  i«  People    ox    rel.    New    York   &c. 

15  14  N.  Y.  50fi,  ISoO.     Sop  Booth,  Co.  v.  Squire,   107  N.  Y.  593,  8.  C. 

Street  Railways,  §  15.  145   U.   S.    175;    Elliott,   Roads  and 

T»  Norwich  Gas  Light  Co.  v.  Nor-  Streets,    §§    818-819.      As   to   unrea- 

wich    City   Gas   Company,    iM    Conn,  sonable  requirement   see  N.  W.  Tel- 

19;  Thrift  v.  Elizabeth  City,  122  N.  eph.    Exch.    Co.    v.    ^[inneapolis,    81 

C.  31.  44  L.  R.  A.  427.  Minn.  140,  83  N.  W.  527,  86  N.  W. 

17  Illinois  C.  R.  Co.  v.  Illinois,  146  69,  53  L.  R.  A.  175. 
U.  8.  387. 
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use  of  the  public  property  is  merely  in  the  nature  of  a  license. 
Massachusetts,  howevi*r,  is  the  only  state  which  treats  track 
licenses  on  public  streets  as  revocable.^'*  The  Supreme  Court 
of  Illinois,  while  holdinj?  that  n  municipal  grant  of  a  track 
ri^rht  is  in  the  nature  of  a  license,  as  distingniished  from  a  fran- 
chise,-" «lso  liolds  that  the  license,  if  jrranted  for  a  valuable 
consideration  or  if  acted  upon  by  the  licensee,  becomes  a  con- 
tract, and  lience  irrevocable.^'  'the  license  has  been  held  ir- 
revocable in  otht»r  states  in  which  the  (juestion  has  arisen,** 
and  N(*w  York  regards  a  track  right  as  inherently  exclusive 
and  ncH^essarily  extending  at  least  over  a  term  of  years  ^^  The 
Snprenie  Court  of  the  United  States  holds  that  a  Mtr^te  cannot 
withdraw  the  ass(»nt  which  it  has  given  upon  a  valuable  con- 
sideration, to  the  construetion  of  a  railroad  within  its  limits.*^ 
With  regard  to  improvements  constructed  under  express 
])ublie  license  in  rivers  and  streams  held  in  public  ownership 
or  sub.jeet  to  a  public  easement  of  navigation,  Pennsylvania 
treats  mill  rights  as  revocable ;'-'''  Massachusetts  has  held  cer- 
tain grants  to  b(»  subject  to  an  impli(»d  reservation  in  favor  o£ 
the  paramount  i)ublie  uses  of  the  great  ponds  of  that  state, 
which  were  declared  l)efore  the  grant  was  made,**^®  but  has  in 
other  eases  protected  improvements  made  upon  the  faith  of 
l)ublic  grants.-"  Where  the  Supreme  Court  of  the  United 
States  has  held  structures  in  public  waters  to  be  subject  to 

'"'Springfield  v.  Springfield  Street  144;  Williamaport  Passenger  B.  Co. 

K.  Vo.,  1X2  Mass.  41,  04  X.   E.  577.  v.     WiUiamsport,     120    Pa.     St.    1; 

Sro  §  .isj,  infra.  New    Orleans    v.    Gt.    Southern    Tcl- 

•i*' Cliicago   City   K.   Co.   v.   People,  ephone  &c.  Co.,  40  l^a.  Ann.  41. 
7:i  111.  541.   1S74.     The  sarnr  view  is  -•'«  Milhau  v.  Sharp,  27  N.  Y.  611; 

laki'H      in      MassachiisHts     Attorney  Potter   v.    Collis,    156    N.    Y.    16,   5o 

C.cm'ral    v.    MetrojM.litan    K.    E.    Co.,  X.  E.  413. 
]'ir^  Mass.  .',1.').  '-•*  New  York,  L.  K  &  Western  R. 

-M^ninry    v.    l^ull,     KMi     111.    :V.\7 ;  Co.   v.   Pennsylvania,   153  U.   S.  62S, 

(  hica*:..      Muiiiiipal     (las      Li*rl,t      &  043. 

TihI   Co.   v.  Tiuvn   of  Lake,    Jlio    Fll.  -'» Sus(jiiehanna       Canal       Co.      v. 

42,  22   N.   K.  (>1();    Pci.ph'  v.  lUocki,  Wri^rht,    9    W.    &    S.    9;    Rumlle    v. 

2o:?  111.  'Mu\,  (57  N.   ]•:.  S()<>.  Delaware   &   Raritan   Canal    Co.,    14 

-•-'Sj.riii^'field  K.  <'<».  v.  Sprinjjrfield,  TTow.   80. 
S.')    M«».    <)74 :    llovclmaii    v.    Kansas  20  Watuppa   Reservoir   (?o.   v.   Fall 

City     Horse    K.     C...     70     Mo.    i]?,'2;  River,  147  Mass.  54S. 
State    V.    Corri^^an    St.    R.    Co..    S5  -^  Commonwealth  v.  Alfjer,  7  Cush. 

:M<..   2(».T;    Klertric    Iv.    Co.    v.   Grand  53;    Watuppa    Rt^servoir   Co.    v.   Fall 

Uapids.  SI   Mi.h.  2.'7;  P.urlin;:ton  v.  River,  154  Mass.  305. 
Burlington    Sticot    li.    Co.,    49    Iowa 


§577  EXCLUSIVE    FRANCHISES.  601 

further  public  impr(yvemeiits,  it  has  likewise  done  so  on  the 
theory  of  a  reservation  in  the  original  grant.^**  But  generally 
coitt|>ensation  is  a  matter  of  constitutional  right,  where  public 
use  requires  the  destruction  of  works  established  luider  legis- 
lative authority,-**  and  some  courts  seem  inclined  to  assume 
such  a  right,  even  where  the  work  has  been  constructed  under 
a  mere  passive  or  implied  license/*^" 

On  the  whole  the  preponderance  of  judicial  opinion  may  ])e 
said  to  support  the  view  that  a  public  act  granting  the  use  of 
public  property,  as  distinguished  from  a  license  to  pursue  a 
dangerous  business,  if  accepted  and  acted  upon  by  the  grantee, 
creates  a  right  of  property  which  cannot  be  taken  away  with- 
out compensation. 

§  677.  Kevocability  not  affected  by  exclusiveness.— The 
question  of  the  n^voeability  of  a  license  exemption  or  franchise 
does  not  seem  to  be  att'ected  by  the  eh'ineut  of  (»xclusiveness. 
Exclusive  privileges,  i.  (\,  privileges  which  are  protected 
against  competing  grants,  are  contrary  to  tlu*  constitutions  of 
a  number  of  states,  but  not  contrary  to  the  Fourteenth  Amend- 
ment.*^* A.s,  however,  a  license  to  [)ursue  a  dangi'rous  busi- 
ness is  in  its  nature  revocable,  the  saiih*  is  true  of  a  monopoly 
of  the  like  character:  the  same  consid(»ratioiis  of  public  health 
or  safety  which  in  the  first  instanei^  justified  the  exclusi(m  of 
competition,  subse([uently  justify  th(»  withdrawal  of  the  ex- 
clusive privilege.'*^  On  the  other  hand  an  exclusive  franchise 
granting  special  rights  in  public  projx^rty  (laying  of  pipes, 
maintenance  of  a  bridge)  may  be  made  the  subject  of  a  con- 
tract and  of  an  irrevocable  grant,  and  is  protected  against 
subsequent  competing  grants  by  the  federal  constitution.^*^ 

28  Newport     &c'.     Bridge     Co.     v.  ••»«  Yates    v.    Milwaukee,    10    Wall. 

United  States,  105  U.  S.  470.     See  497 ;  State  v.  Sargent,  45  Conu.  358 ; 

also  People  ex  rel.  Chicago  v.  West  Lewis   v.   Portland,   1*5   Or.    133,    35 

Chicago  Street  R.  Co.,  203  111.  551,  Pac.  256. 

68  N.  E.  78.  "t  See  below,  §§  674-681 ;  Slaught- 

» Bailey  V.  Philadelphia  &c.  K.  li.  or  House  cases,  16  Wall.  36. 

Co.,  4  Harr.   (Del.),  389;   Washing-  t-' Butchers'     Union     &c.     Co.     v. 

ton   Bridge   Co.   v.   State,    18   Conu.  Crescent    City    &c.    Co.,    Ill    U.    S. 

53;    Miller   v.   Craig,    11    N.   J.    Eq.  746;  see  §  680,  infra. 

176;  Glover  v.  Powell,  10  N.  J.  Eq.  '»« The     Binghamtou      Bridge,      3 

211;  Chicago  v.  Lafliu,  49  Til.  172;  Wall.    51.    1866;    Xow    Orleans   Oas 

Sherman  v.  Sherman,  18  R.  1.  504;  Light    C.'o.    v.    Louisiana    Light    Co., 

I^ngdon  V.   Mayor.   0?.   X.   Y.    129;  115  U.  S.  650. 
Williams  v.  Mayor,  105  N.  Y.  419. 
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8UGGESTJ0NS   REGARDING  RIGflTS  CLAIMED  UNDEB 
AFFIRMATIVE  PUBLIC  SANCTION.     §§  578-582. 

§  678.  Theoiy  of  vested  rights.— The  course  of  adjudica- 
tions on  the  legal  status  of  rights,  exemptions  and  privileges 
claimed  under  affirmative  sanction  of  public  authority  reveals 
a  number  of  anomalies  ai^d  difficulties.  We  find  the  original 
theory  of  the  contractual  inviolability  of  corporate  charter 
rights  and  of  exemptions  from  taxation  so  much  modified,  that 
the  extent  of  protection  has  become  extremely  uncertain :  de- 
cisions depend  upon  refinements  of  construction  which  leave 
us  without  any  guidance  as  to  future  cases ;  and  there  are  cases 
in  which  the  public  is  allowed  to  ignore  its  own  grants  and 
assurances.' contrary  to  the  phiinest  dictates  of  justice. 

For  much  of  this  unsatisfactory 'state  of  the  law  the  contract 
theory  of  public  grants  seems  to  be  responsibh*.  The  state 
has  been  held  to  a  contractual  obligation,  where  it  had  plainly 
acted  in  a  sovereign  capacity,  and  it  has  beeii  allowed  to  over- 
ride manifest  equities  ui)on  i\w  j)lea  that  it  had  no  power  to 
bargain  away  its  goverinnental  authority.  Had  it  been  pos- 
sible from  the  })eginning  to  substitute  for  the  idea  of  a  contract 
that  of  a  vested  right  or  interest,  a  much  more  harmonious  and 
ecpiitable  doctrine  would  have  been  produced.  Our  courts 
have  had  little  occasion  to  discuss  what  are  vested  rights, 
owing  to  the  absence  of  the  term  in  most  of  our  state  consti- 
tutions. Thr  name  ** vested''  itself  indicates  little  beyond  th«^ 
idea  of  inviolability.  We.  however,  sometimes  find  in  plac(* 
of  it  the  term  ''accjuired  right"  which  corresponds  to  the 
French  and  (Jernian  terminology  (droit  acquis,  erworhetus 
Hvcht).  and  which  indicates  that  the  right  rests  upon  a  valu- 
able c<)nsid(M*ation,  upon  a  quid  pro  quo  received  by  the  state, 
or  I'xpcnded  by  the  holder.  The  protection  of  vested  rights 
would  then  mean  that  the  state  cannot  resume  its  grants  or 
licenses,  valid  in  their  inception,  and  for  which  either  an 
<M(uivalenl  has  biM^n  received,  or  upon  the  faith  of  which  ex- 
penditures have  been  invited  and  made,  without  making 
proper  compi^nsation. 

§  579.  Equity  of  executed  consideration.— It  is  easy  to  point 
out  cases  in  which  the  courts  have  been  controlled  by  this 
element  of  r^xecuted   consideration. '''^      Tpon   the   theory  of  a 

::»  Soe  th«'  lottery  cM^fs  .itnl  Mu.  f>n6:  Missihsippi  Soriety  of  Arts 
buina   §    r)(i3.      Freloi^h    v.    State,   S     &<•.  v.  Musgrove,  44  MIms.  S:.*0,  Y  Am. 
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contract,  the  mere  promise  or  undertaking  on  the  part  of  the 
grantee  that  he  will  carry  on  his  enterprise  would  be  sufficient 
to  give  him  constitutional  protection.^^  But  there  are  cases 
in  which  mimicipal  grants  of  street  rights  were  protected  as 
contracts  only  when  they  had  been  acted  upon  by  the  grantee. 
Thus  where  an  ordinance  allowing  a  double  track  was  re- 
pealed after  the  second  track  had  been  laid,  it  was  held  that 
the  city  would  have  been  obliged  to  make  compensation  if 
expense  had  been  reasonably  incurred  in  reliance  upon  the 
original  ordinance,  but  that  in  the  case  before  the  court  there 
was  no  right  to  indemnity  since  the  tracks  were  laid  after 
the  objections  of  the  Mayor  to  the  double  track  had  been 
made  known  to  the  President  of  the  Company .^^  The  Supreme 
Court  of  Indiana  has  refused  to  apply  the  doctrine  of  the 
Dartmouth  College  case,  where  a  charter  was  amended  four 
days  after  the  original  aet,  before  any  rights  were  acquired 
on  the  faith  of  it,**^  and  the  attitude  of  the  United  States  Su- 
preme Court  itself  toward  corporate  charters  is  determined 
not  nearly  so  much  by  the  theory  of  contract  or  of  reserved 
power  as  by  the  substantial  character  of  the  rights  and  equities 
involved.^^  It  should  also  be  noted  that  while  the  Supreme 
(yourt  correctly  d(»nies  that  the  official  relation  constitutes  a 
contract,^^*  it  protects  the  salary  of  the  officer  after  he  has 
earned  it  upon  the  theory  of  a  contract  implied  in  law,  which 
in  this  case  can  only  mean,  that  by  performing  the  duties 
of  the  office  the  right  to  the  salary  becomes  vested.^^  Upon 
the  theory  of  contract  the  holder  of  a  franchise  might  properly 
claim  that  the  terms  of  the  original  grant  should  remain  for- 
ever imimpaired ;  upon  the  theory  of  vested  rights  he  is»  in  the 
same  position  as  any  other  holder  of  property,  i.  e.,  subject 
to  the  full  exercise  of  the  police  power. 

Rep.  723;  also  Phalen  v.  Virginia,  8  line,    not   having   been    acted    upon. 

How.  363.  construed  as  revocable  license. 

35  See     Chicago      Municipal     Gas  3^  Cincinnati,    H.   &    I.   R.    Co.    v. 

Light  &e.  Co.  v.  Town  of  Lake,  130  CUfford,  113  Ind.  460,  15  N.  E.  524. 

lU.  42,  22  N.  E.  618.  38  See  the  recent  cases  of  Stearns 

30  Lake  Roland  Elec.  R.  Co.  v.  Bal-  v.    Minnesota,    179   U.    S.    223,   and 

timore,  77  Md.  352,  20  L.  R.  A.  126.  Looker  v.  Maynard,  179  U.  S.  4(3. 

See  also  Classen  v.  Ches.  Guano  Co.,  39  Butler  v.  Pennsylvania,  10  How. 

81     Md.     258,     municipal     orflinnin'O  402. 

allowing   to   build   !»<  yoinl    bu!kli«'::<l  *^  Fisk    v.    .Jefferson    Police   Jury, 

IK)  U.  S.  131. 
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§  680.  Licenses  limited  in  time  not  a  surrender  of  the  polioe 
power. —How  should  liquor  licenses,  lottery  franchises,  and 
permits  for  offensive  establishments  fare  under  the  theory  of 
vested  rights?  The  prevailing  doctrine  is  that  the  state  cannot 
bargain  away  its  police  power,  but  this  doctrine  is  applied  in 
an  extreme  and  unjust  manner. 

Let  it  be  conceded  that  a  legislature  cannot  bind  its  suc- 
cessors to  tolerate  any  direct  menace  to  life  or  property  or  to 
public  morals,  anything,  in  short,  which  is  a  nuisance  per  se. 
There  are  other  conditions  which  affect  safety,  order"  and 
morals  in  a  more  remote  manner,  conditions  which  it  may  be 
desirable  to  remove,  but  to  which  the  community  may  adjust 
itself  without  immediate  danger.  The  maintenance  of  a  lot- 
tery or  the  sale  of  intoxicating  liquor  may  thus  be  tolerated 
in  a  community  under  proper  regulations,  without  greater  evil 
than  would  result  from  the  evasion  of  an  unenforceable  or 
unenforced  prohibition.  A  legislative  policy  which  takes  this 
fact  into  consideration  is  legitimate  and  defensible.  Then* 
are  industries  which  cannot  be  conducted  wMthout  some  danger 
to  safety,  health  or  comfort,  and  which  are  yet  useful  and 
even  necessary.  Legislative  policy  may  favor  such  industries 
under  regulations  minimising  their  evils,  if  a  balancing  of 
advantages  and  disadvantages  shows  a  clear  gain  to  the  eom- 
niunity.  If  then  individuals  or  corporations  embark  upon  such 
undertakings  and  invest  their  capital  under  legislative  sanc- 
tion, are  their  interests  to  be  absolutely  at  the  mercy  of  the 
government,  without  any  constitutional  protection?  Such 
seems  to  he  the  prevailing  doctrine  of  our  courts  which  hold 
that  the  legislature  cannot  make  a  contract  binding  upon  the 
state  which  secures  the  right  to  continue  in  a  business,  con- 
ceded to  be  attended  with  public  inconvenience,  although  not 
a  nuisan(*e  2>t'*  •"<(-'•  Tn  promulgating  this  doctrine  without  qual- 
ification, a  very  obvious  distinction  is  lost  sight  of:  namely, 
that  between  a  reasonable  cxcr(*ise  and  a  surrender  of  the 
]>olicr  power.  T^seful  and  va]ual)]e  i)urposcs  may  be  subservefl 
])y  temporary  liec^nses,  hence  they  are  reasonable  acts  of  gov- 
ernment to  the  protection  of  which  the  state  may  bind  itself, 
but  ])erpetual  privileges  and  licenses  are  never  necessary  and 
therefore  necessarily  unreasonable. 

Wliile,  therefore,  a  business  carried  on  under  temporary 
license^  inny  be  subject  to  polire  r«'<rulations,  it  should  be  con- 


§  581  PERPETUAL  AND  REVOCABLE  LICENSES.  G05 

stitiitionally  seeuro  from  suppression  and  confiscation,  except 
upon  payment  of  compensation. 

§  681.  Perpetual  licenses  unreasonable.— In  reason,  the  same 
principles  should  apply  to  all  other  licenses,  franchises,  and 
exemptions.  The  I 'nited  States  Supreme  Court  has  recognised 
the  ^rant  of  a  p(»rpetual  exemption  from  taxation  as  a  bind- 
ing contract,  but  the  tendency  of  constitutional  development 
has  been  to  stamp  such  an  exemption  as  unreasonable.  On  the 
other  hand  the  exemption  of  a  person  which  must  end  with 
his  life,  in  consideration  of  public  services  which  he  has  ren- 
der<Kl  upon  the  faith  of  the  promise,  ought  to  be  protected 
against  withdrawal. 

Licenses  and  «jrants  of  street  rights  have  now  invariably 
a  time  limit,  frecpiently  under  constitutional  mandate,  the 
unreasoriabh»ness  of  perpetual  privi]eg<\s  thus  being  recognised 
!)y  the  fundamental  law. 

Th(»  maximum  duration  of  su(*h  grants  is  commcmly  fixe<l 
by  i)ositive  provision:  but  the  reasojiabh^ness  of  the  period 
may  !«'  gent'i-aiiy  tested  hy  the  (expenditure  made*  by  the  li- 
censee. It  is  obvious  lluit  the  amount  of  the  license  fee  which 
may  be  nominal,  (*an  furnish  no  prop(»r  standard.  So  it  has 
Imm'ii  held  that  a  municipal  cori)oration  cannot  revoke  a  license 
befon*  the  licensee*  has  been  reimbursed  for  his  outlay,^*  but 
that  after  a  long  i)eriod  of  enjoyment  such  reimbursement 
will  be  presumed.^^  In  a  majority  of  (»ases  thirty  years  is  an 
ample  period  for  the  amortisation  of  the  capital  invested. 

§  682.  Licenses  in  terms  made  revocable.— Where  a  license 
is  made  revocable  in  its  terms,  it  must  be  conceded  that  there 
can  be  no  constitutional  claim  to  j)rotection,^3  but  the  justice 
and  policy  of  revocable  licenses  is  doubtful,  for  they  will  be 
invariably  accepted  in  r«»liance  upon  the  non-exercise  of  the 
right  to  revoke,  and  the  revocation  is  therefore  as  much  a 
hardship  as  if  the  right  had  not  been  reserved.^**  It  is  inter- 
esting to  note  that  th(;  (lerman  Trade  Code  has  abandoned  the 
system  of  revocable  licenses,  and  in  the  case  of  the  liquor  busi- 

*i  Town  of  Spencer  v.  Andrew,  82  ^3  Schwuchow   v.    Chicago,   68    III. 

Iowa  14,  V2  L.  R.  A.  lir>.  444. 

4- City  Coiuicil  Augusta  v.  Hurum,  -t^  ('<»v<»nl:ilr  v.   Kdwards,  155  Tnd. 

93  Oa.  68,  26  T..  K.  A.  nn).  ::71.  .',s  X.  K.  495. 
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ness  even  forbids  time  limitations,  every  license  being  granted 
for  the  life  of  the  holder>^ 

In  Massachusetts  the  principle  of  revocability  is  extended  to 
the  location  of  street  railroad  tracks.  The  report  of  the  Spe- 
cial Committee  appointed  under  the  act  of  1897  to  investigate 
the  relations  between  cities  and  towns  and  street  railway  com- 
panies speaks  of  the  legal  position  of  the  latter  as  **  peculiar, 
almost  anomalous/*  and  as  **in  theory  to  the  last  degree  il- 
logical." While  the  Committee  foimd  that  the  system  worked 
on  the  whole  satisfactorily,  so  that  neither  the  municipalities 
nor  the  companies  desired  a  radical  change,  the  former  wish- 
ing to  retain  the  right  of  revocation  at  will  as  a  weapon— **a 
sort  of  discussion  bludgeon"— the  latter  preferring  to  a  fixed 
term  a  franchise  practically  permanent,  and  what  the  report 
calls  a  tenure  during  good  behavior,  yet  the  Committee  recom- 
mended that  the  action  of  the  municipal  authorities  should  be 
subject  to  revision,  and  the  law  now  provides  for  revocation  of 
locations,  upon  notice  and  hearing,  if  the  public  necessity  and 
convenience  in  the  use  of  the  streets  so  require,  for  good  and 
sufficient  reasons  to  be  stated  in  the  order  therefor,  such  order, 
unless  the  company  consents,  not  to  be  valid  imtil  approved 
by  the  board  of  railroad  connnissioners  after  public  notice  and 
hearing.^ *^  The  right  of  ai)peal  to  a  higher  administrative  au- 
thority gives  practically  the  same  security  against  arbitrary' 
spoliation  as  would  result  from  judicial  protection.  The  chief 
difference  between  such  tenure  and  a  contractual  right  seems 
to  be  that  the  latter  can  be  forfeited  only  by  breach  of  duty 
and  misconduct,  while  the  former  may  have  to  be  surrendered 
without  compensation,  if  public  interest  requires  it,  even  where 
the  company  is  not  at  fault.  But  the  requirement  of  notice 
and  hearing  and  the  right  of  appeal  afford  adequate  protection 
against  the  assertion  of  unjust  and  capricious  claims  of  public 
interest.  It  is  to  be  expected  that  the  board  of  railroad  com- 
missioners will  develop  a  rational  and  consistent  body  of  rules 
and  principles  for  the  approval  and  disapproval  of  municipal 
orders  of  revocation. 

46  §  40.  *6  Revised  Laws,  ch.  112,  §  32. 


CHAPTER  XXVn. 
SOCIAL  AND  ECONOMIC  BEFOBMS. 

§  683.  In  general. —The  establishment  of  the  modern  social 
and  economic  system  involved  the  abrogation  of  a  number  of  in- 
stitutions which  claimed  the  protection  due  to  vested  rights: 
seignorial  rights  and  bondage,  class  and  trade  privileges  and 
monopolies,  burdens  and  restrictions  on  property  in  land,  and 
the  holdings  of  the  Dead  Hand.  In  America  the  institution  of 
slavery  has  furnished  the  one  great  example  of  v(\sted  rights 
antagonistic  to  the  progress  of  civilisation.  The  downfall  of 
old  systems  has  often  been  preceded  b}'  great  political  crises 
and  revolutions,  and  the  measures  directed  against  th<»m  have 
in  consequence  not  always  been  normal  manifestations  of  law 
and  government,  and  hardly  furnish  a  test  for  the  limitations 
of  the  police  power.  But  the  necessary  reforms  have  always 
been  finally  accomplished  hy  legislation,  and  it  is  instructive 
to  note  the  attitude  which  government,  claiming  to  act  through 
the  form  of  law,  has  taken  toward  the  problem  of  vested  rights. 

THE  ABOLITION  OF  SLAVERY.     §§  584-586. 

§  684.  Early  legislation.— There  are  two  ways  in  which  a 
state  may  abrogate  slavery  without  a  spoliation  of  vested 
rights :  by  emancipating  the  future  issue  of  living  slaves,  and 
by  granting  compensation. 

The  former  plan  was  adopted  by  some  of  the  Northern 
states.  Pennsylvania  in  1780  abolished  the  slavery  of  children 
as  a  consequence  of  the  slavery  of  the  mother;  such  children 
were,  however,  to  remain  the  servants  of  the  proprietor  of  the 
mother  until  the  age  of  twenty -eight.  Connecticut  and  Rhode 
Island  provided  in  1784  that  children  thereafter  born  of  slaves 
should  be  free.  New  York  adopted  the  method  of  the  Penn- 
sylvania law  in  1799,  New  Jersey  in  1804.  The  statutory  ser- 
vice of  the  children  was  similar  to  that  of  apprentices  bound 
out  by  the  overseers  of  the  poor. 

§  586.  Legislation  during  the  civil  war  and  the  question  of 
oompensation.  — For  the  Southern  states  emancipation  was  not 
considered   by   responsible   governments   until   after   the   out- 
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break  of  the  Civil  War.^  On  March  6,  1862,  President  Lincohi 
recommended  to  Congress  the  adoption  of  a  joint  resolution 
to  the  effect  that  the  United  States  ouj?ht  to  co-operate  with  any 
state  which  may  adopt  gradual  abolishment  of  slavery,  giviiijr 
to  such  state  pecuniary  aid,  to  be  used  by  such  state,  in  its 
discretion,  to  compensate  for  the  inconveniences,  public  and 
private,  produced  by  such  change  of  system.  Such  a  resolution 
was  adopted  by  Congress  on  April  10.  In  Missouri  serious 
efforts  were  made  in  the  Legislature  to  carry  through  some 
plan  of  gradual  emancipation,  but  they  failed.^  On  April  16, 
1862,  Congress  abolished  slavery  in  the  District  of  Columbia, 
providing  for  compensation  to  the  slave  owners  and  appro- 
priating $1,000,000  for  that  purpose,^  but  on  June  19,  1862,  an 
act  was  passed  declaring  that  thereafter  neither  slavery  nor 
involuntary  servitude  should  exist  in  the  Territories,  without 
making  any  mention  of  compensation.^  In  the  Preliminary 
Emancipation  Proclamation  of  September  22,  18(>2,  the  Presi- 
d(»nt  stat(»d  that  he  would  in  due  time  recommend  that  upon 
the  restoration  of  constitutional  relations  loyal  citizens  in  thr 
Soutli  be  coini)erisated  for  all  losses  ])y  acts  of  the  United 
States,  ineludinir  tlie  loss  of  slaves.  The  (^mancipation  of  Jmh- 
iiary  1,  186:],  was  j)urely  a  war  measure,  not  applying  to  paci- 
fied districts,  and  while  it  iwod  millions  of  slav<»s  it  did  not 
attempt  to  abroj^ate  the  institution  even  in  the  territory  for 
which  it  was  i)roclaimed.  Under  the  circumstances,  compensa- 
tion was  out  of  the  (|uestion.  On  December  31,  1862,  Congress 
had  provided  that  in  the  new  state  of  West  Virginia  all  chil- 
dren thereafter  born  of  slaves  should  be  free,  slaves  under  the 
age  of  ten  years  should  be  free  when  twenty-one;  slaves  be- 
twi^en  the  a*res  of  ten  and  twenty-one  should  be  free  when 
twenty- five.'''  This  iilan  of  gradual  emancipation  became  part 
of  the  Constitution  of  West  Virginia;  it  will  be  noticed  that 
as  to  living  slaves  under  twenty-one  it  took  away  vested  rights; 
but  it  did  not  ])rovide  for  (*onipensation.  In  1864  a  number  of 
Southern  Staters,  actin«r  under  Xorthern  dictation,  abolished 
slavery,  inuncMliately  and  without  eonif)ensation.  The  same 
course  was  taken  voluntarily  by  ^laryland,  November  1,  1864, 

1  The  Coustitutiou  of  Kentucky  of         -  Thorpe,    Constitutional     History 

3  791,    Art.    7,   providea    that   slaves  of  the  United  States  III,  39— 6S. 
should   not   be   emaricii)ated    l>y   law  •'«  12  Stat,  at  L.  376. 

^\ithout    the   couscnt    of   the   owners,  -t  12  Stat,  at  L.  432. 

or  without  i)aviii«T  full  compensation.  •"»  12  Stat,  at  L.  633. 
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and  Missouri,  January  11, 1865.  When  the  Thirteenth  Amend- 
ment to  the  federal  constitution,  abolishing  slavery,  was  pro- 
posed, the  discussion  turned  upon  the  question  whether  the 
national  government  had  power  to  abolish  for  the  states,  not 
whether  any  government  niijrht  abolish  without  compensation. 
Compensation  was  not  considered  and  the  amendment  became 
part  of  the  constitution  without  it. 

§  586.  Constitutional  aspect  of  abolition.— Abolition  in  the 
United  States  came  as  the  result  of  a  war,  of  which  slavery 
had  been  the  cause,  and  wlu(ih  4iad  cost  more  money  than  the 
slaves  had  been  worth;  it  came  moreover  when  the  institution 
had  been  practically  destroyed  and  could  not  possibly  have 
been  maintained  any  longer.  It  is  therefore  impossible  to  draw 
general  constitutional  inferences  from  the  denial  of  compen- 
sation; on  the  other  hand,  there  is  nothing  to  show  that  at 
any  time  before  the  war  or  ev(»n  during  the  first  years  of  the 
war,  outright  abolition  without  compensation  was  regard(^d 
as  a  constitutional  i)owtM-  of  governm(^nt.  The  precedents  of 
England,  France*  and  Russia  had  been  in  favor  of  compensa- 
tion. The  j)reponderanee  of  opinion  in  favor  of  compensation 
is  all  the  more  remarkalile  as  the  ])roi)erty  abolished  was  of  a 
kind  utterly  repugnant  to  moral  sentiment. 

TRADE  PRIVILEGES  AND  FEUDAL   RIGHTS.     §§587-588. 

§  587.  Class  and  trade  privileges  and  exemptions.— The  con- 
stitutional status  of  esta})lished  privileges  and  exemptions  in 
America  has  already  been  considered.  They  have  never  been 
of  overruling  importance  in  the  United  States  so  as  to  domi- 
nate the  economic  system  of  the  country.  It  is  well  recog- 
nised that  they  are  contrary  to  public  policy,  and  their  aboli- 
tion for  compensation  is  therefore  clearly  justified.^ 

In 'the  states  of  the  European  Continent  the  demand  for  free- 
dom of  trade  and  industry,  and  for  equality  in  the  distribution 
of  public  burdens,  led  to  an  extensive  abrogation  of  privileges 
and  exemptions  of  various  kinds,  and  the  right  to  compensa- 
tion seems  to  have*  been  det(*rmined  largely  by  equitable  con- 
si<lerations. 

The  almlition  of  gild  monopolies  was  not  regarded  as  sub- 

«We8t    River   Bridgo   Co.    v.    Dix,  County  of  St.  Clair,  7  111.  197;  Cen- 

fi   How.   507;   (.'ommissionors  of  the  tral     Bridge    Corp.     v.     Lowell,     70 

Sinking    Fund    v.    Oreon    &c.    River  Mass.   (4  Gray)   474. 
Navigation  Co.,  79  Ky.  73;   Mills  v. 
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ject  to  an  oblig^ation  to  make  coniponsation,  as  their  privileges 
were  of  a  semi-political  character,  and  were  claimed  to  be 
held  for  the  public  benefit  and  not  for  private  emolument.  A 
German  imperial  law  of  1654  gave  to  municipal  governments 
the  power  to  alter  any  gild  charter.^  In  p]n gland  the  tendency 
was  since  th(»  Fifteenth  Century  to  supersede  the  reKtrictive 
bye-laws  of  companies  and  corporations  by  i>arliamentary  en- 
actment, which,  while  the}-  did  not  establish  freedom  of  trade, 
at  least  placed  trade  restrictions  under  public  sanction  and 
control,^  so  that  the  final  abolition  of  restrictions®  did  not 
appear  as  a  measure  directed  against  private  right;  it  saved, 
indeed,  the  customs  of  gilds  which  by  that  time  had  become 
practically  imj)otent.^"  In  France  gild  monopolies  were  abol- 
ished in  1776,  but  it  is  said  that  the  gild  of  barbers  was  ex- 
cepted, because  they  had  bought  their  privilege  and  the  state 
could  not  pay  them^'— a  clear  recognition  of  the  principle  of 
vested  rights.  The  French  law  abolishing  the  monopoly  of 
brokers  (excei)ting  exchange  brokers)  provided  for  indemni- 
fying those  established  in  the  business.' ^  Prussia  abrogated 
trade  monopolies  (Rannrechte),  partly  without  compensation 
*  ^because  experitmce  has  shown  that  the  abrogation  does 
not  diminish  profits,"'-^  while  as  to  others  compensation 
was  made  to  depend  upon  proof  of  loss.'^  A  Prussian  law 
of  1861  abolished  exemptions  from  the  land  tax,  granting 
conii)ensjiti()ii  of  twt^nty  tint's  the  nmount  of  the  annual  tax 
when*  th(^  (exemption  had  1)(m'u  originally  granted  for  a  con- 
sideration or  otherwisi^  rested  upon  special  acts  of  a  private 
nature,  niid  of  thirttn'n  nnd  Ji  half  times  th(»  amount,  in  the*  ah- 
sense  of  such  title.  Tlie  Prussian  income  tax  law  of  1891  was 
made  to  apply  to  ineinbers  of  the  formerly  sovereign  houses 
as  so(m  MS  f)rovision  should  hnve  been  made  for  their  indennii- 
fication. 

S  588.  Seignorial  rights. — Seignorial  rights  of  a  feudal  char- 
acter are  unknown  in  the  Tnited  States.  The  Constitution  of 
X«^w  York  of  lS4(i^'  abolished  all  feudal  tenures  with  all  their 

"K(M«]isnl)S(']iio<l    1(554,    Art.    106:  h  Reseller.  Ill,  S73. 

K()s<lior    X:ilinn:il<)(»koiu»jnie  III.    p.  ^- Law  July  18,  1866. 

SOJ.  1"  Buchenberger  Ajjrarwesen,  §  27. 

^  KsiMMMMlly  5  FJiz.  c.  4.  >*  Roscher,  HI,  p.  875. 

"r»4  Oc*..   m,  c.  iM).  10  I,  §  11. 

T»  ruDiiiiigliani,  Growth  of  English 
Conini(T(M\  15  L'7(). 
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incidents,  saving  rents  and  services  certain,  theretofore  law- 
fully created  or  reserved.  Similar  provisions  are  found  in 
Wisconsin,  Minnesota  and  Arkansas.  The  provision  was 
tajsen  over  from  the  Revised  Statutes  of  1828  and  is  also  to  be 
found  in  the  Revised  Laws  of  1813.  The  saving  clause  shows 
that  the  abolition  was  intended  to  be  retroactive ;  but  as  mili- 
tary tenures  never  existed  in  New  York  any  more  than  in  the 
other  colonies  or  states,  it  is  not  easy  to  see  what  vested  rights 
could  have  been  destroyed,  the  main  incident  to  socage  tenure, 
the  rent  service,  being  expressly. saved  by  the  statute.  The  abo- 
lition (Jf  military  tenures  in  England^**  was  accompanied  by 
the  creation  of  an  excise  tax  to  compensate  the  King  for  his 
loss;  but  no  provision  was  made  for  compensating  the  mesne 
lords  whose  tenures  and  incidental  profits  were  likewise  taken 
away.  The  earlier  plan  for  abolishing  military  tenures,  moved 
in  Parliament  in  the  reign  of  James  I,  contained  a  provision 
**for  a  convenient  rent  to  be  assured  to  the  lords  of  every 
knight's  fee;*'  and  upon  the  abrogation  of  patrimonial  and 
heritable  jurisdictions  in  Scotland  in  1747  an  indemnity  of 
£164000  was  awarded  to  the  lords.  The  seignorial  rights  in 
Prance  (1789),  Austria  (1848),  and  Prussia  (1850)  were  abro- 
gated  without  provision  for  indemnity.^  ^  The  denial  of  com- 
pensation in  these  cases  rested  upon  the  theory  that  rights  to 
compulsory  personal  services,  hunting  privileges,  mortuaries, 
etc.,  were  mere  incidents  to  a  personal  servitude,  and  that  their 
exaction  could  not  grow  into  vested  rights.^  ^ 

PEBPETUITTES  AND  MOBTMAIN.     §§  589-596. 

§  589.  Perpetual  rents.— Perpetual  ground  rents  are  either 
incidents  to  a  socage  tenure  (rents  service),  or  rest  upon 
grant  without  the  relation  of  lord  and  tenant.^"  They  have 
for  a  long  time  ceased  to  be  created  in  this  country,  ])ut  rents 
dating  from  earlier  periods  still  exist  in  Eastern  states,  notably 
in  New  York  and  Pennsylvania.  In  1869  a  statute  was  enacted 
in  Pennsylvania  enabling  the  owner  of  property  burdened 
with  an  irredeemable  rent  to  institute  proceedings  against  the 

i«  12  Car.  TI,  <•.  24,  1660.  »»  Lassalle,  System  der  orworbenen 

17  Roflcher    Nationaloekonomie    IT,  RcH'hte  I,  191,  §  9. 

§    124;    Meyer  Verwatungsrecht,   p.  lo  Rents    charge,    or    rents    seek; 

299.     The  German  laws  on  the  sub-  Blackst.  IT,  41. 

ject  are  collected  in  Kraut,  Privat- 

recht,  1886,  p.  118-122. 
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owner  of  the  rent  for  its  redemption  at  a  sum  to  be  assessed  by 
a  jury,  the  damages  not  to  be  estimated  at  less  than  twenty 
years'  purchase  thereof.-"  This  statute  was  declared  uncon- 
stitutional upon  the  ground  that  the  removal  of  restrictions 
on  alienation  did  not  constitute  a  public  use  for  which  the 
power  of  eminent  domain  can  be  exercised.*-'  This  decision  can- 
not be  kccepted  as  sound.  In  the  words  of  one  of  the  justices 
of  the  court:  **It  cannot  be  that  contracts  of  a  past  genera- 
tion are  beyond  the  reach  of  law  for  a  proper  purpose,  a  pur- 
pose not  to  destroy,  but  to  change,  to  suit  the  interests  of  the 
state.  Otherwise  a  contract  would  stand  on  a#higher  plat- 
form than  that  of  the  people  to  change  their  form  of  govern- 
ment.''  It  appears  from  the  opinion  that  the  court  would  have 
admitted  the  validity  of  an  act  forbidding  the  future  creation 
of  perpetual  ground  rents.  There  can  indeed  be  no  doubt  that 
the  prevention  of  perpetual  burdens  is  a  legitimate  object  of 
p]il)lic  policy.-2  And  it  may  be  confidently  asserted,  that  what- 
ever policy  may  be  legitimately  pursued  by  prospective  stat- 
utes, may  also  be  enforced  against  vested  rights  of  indefinite 
duration  by  the  exercise  of  the  power  of  eminent  domain. 
Otherwise  the  heritage  of  past  generations  would  shackle  for- 
ever the  future  of  the  economic  and  social  system  of  the  coun- 
try. Upon  the  principle  laid  down  by  the  Pennsylvania  court, 
no  constitutional  legislation  could  have  abolished  the  feudal 
system  of  Euro]>(\ 

§  590.  Perpetual  covenants.  — Tliert*  seems  to  have  been  no 
legislation  in  this  country  dealing  n^roactively  with  perpetual 
restrictions  upon  the  use  of  land.  It  is,  however,  well  estab- 
lished that  the  courts  will  construe  such  restrictions  as  cove- 
nants rather  than  as  conditions  if  it  is  possible  to  do  so, 2-  and 
the  spiH'ific  enforcement  of  a  covenant  may  b«»  refuse<l,  when 
the  condition  of  the  ])roperty  has  materially  changed.-"*  '*It 
must  not  be  supposed  that  incidents  of  a  novel  kind  can  be  de- 
vised and  attached  to  property  at  the  fancy  or  caprice  of  any 
owner.    It  is  inconvenient  to  the  j)ublic  weal  that  such  a  lati- 

iJ«'Laws  1869,  p.  47.  Post  v.  Weil,  115  N.  Y.  361,  5  L.  R. 

2iPalairet's  Appeal,  67  Pa.  St.  A.  42L»;  Stanley  v.  Colt,  5  Wall.  119. 
479.     See  Wilson  v.   Tsemin^^er,    1.S.5  -^Trustees  of  Columbia  CJoIlege  v. 

U.  S.  55.  Thachor,    S7    X.    Y.    ,^11;     Diiko    of 

-^  See  §  370,  supra.  Bc<lfor(l   v.   Trustees   of   the   British 

.i3  Woodrufl"  V.  WoodrufT,  44  X.  .T.  Museum.    2    Myl.    &    K.    .552;    A<i<li- 

Eq.  349,  16  Atl.  4,   1    L.  R.  A.  3H0;  son  on  Contracts,  9th  edn.  p.  284. 
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tilde  should  be  given.  There  can  be  no  harm  in  allowing  the 
fullest  latitude  to  men  in  binding  themselves  and  their  per- 
sonal representatives  to  answer  in  damages  for  breach  of 
their  obligations;  but  great  detriment  would  arise,  and  much 
confusion  of  rights,  if  parties  were  allowed  to  invent  new 
modes  of  hohling  and  enjoying  property,  and  impress  upon 
their  lands  and  tenements  a  peculiar  character  which  should 
follow  them  into  all  hands  however  remote. ''^^  A  law  of 
Massachusetts  provides  that  conditions  or  restrictions,  un- 
limited as  to  time,  by  which  the  title  or  use  of  real  property 
is  affected,  shall  be  limited  to  the  term  of  thirty  years  from 
the  date  of  their  creation  except  in  cases  of  gifts  for  public 
charitable  or  religious  purposes.  But  the  law  does  not  apply 
to  conditions  or  restrictions  existing  at  the  time  of  its  enact- 
ment.2« 

§  591.  Entails.— The  rule  against  perpetuities  is  received 
in  America  as  part  of  the  common  law,^"  and  in  Louisiana  the 
rule  of  the  French  Civil  Code  accomplishes  the  like  purpose.^s 
The  estate  tail  of  the  English  law  does  not  constitute  a  per- 
petuity, since  the  tenant  in  tail  was  at  least  since  the  fifteenth 
century  enabled  to  convey  a  fee  simple  by  fine  and  recovery. 
In  many,  perhaps  nearly  all,  of  the  United  States  estates  tail 
have  been  a})olished  by  statute,  so  in  Virginia  in  1776,  in  New 
York  in  1786.  The  statute  of  New  York  undertook  to  con- 
vert existing  estates  tail  into  estates  in  fee  simple.  While 
this  destroyed  the  estates  in  remainder  and  reversion,  it  can- 
not be  regarded  as  an  interference  with  vested  rights,  since 
even  before  the  statute  these  future  interests  had  been  liable 
to  be  cut  off  by  the  tenant  in  tail.  A  special  statute  for  the 
barring  of  an  entail  has  therefore  been  held  constitutional  in 
Ohio.2^  In  Illinois  estates  tail  are  converted  into  life  estates 
in  the  first  tenant  with  remainder  in  fee  simple  in  the  persons 
to  whom  at  common  law  it  would  pass  upon  his  death.^^  This 
statute,  however,  applies  only  to  estates  tail  to  be  created  in 
the  future;  and  it  seems  that  a  retroactive  provision  of  this 
nature  would  be  unconstitutional,  since  the  common  law  right 

25  Lord   Brougham    in    Keppel    v.  ties,  §  200 ;  Chilcott  v.  Hart,  23  Col. 

Bailey,  2  Myl.  &  K.  517.  40,  35  L.  R.  A.  41. 

2«Laws  1887,  ch.  418;  Rev.  Laws,  28  Louisiana  Code,  §  768. 

ch.  134,  §  20.  20  Carroll  v.  Olmsted,  16  Oh.  251. 

»TGray,    Rule    Against    Perpetui-  so  Rev.  Stat.  Conveyances,  §  6. 
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of  the  tenant  in  tail  to  suffer  a  recovery  or  the  method  of  as- 
surance substituted  therefor  in  America  must  be  regarded  as 
constituting  a  vested  property  right.^* 

§  692.    Acts  of  secularisation.  ~  The  holding  of  property  to 

charitable  uses,  and  the  holdings  of  corporations  under  licenses 
in  mortmain  or  other  statutory  authority  corresponding  to 
such  license,  constitute  exceptions  to  the  rule  against  per- 
petuities. 

During  the  Middle  Ages,  and  down  to  the  last-  century  the 
large  possessions  of  the  Catholic  Church  illustrated  in  a  con- 
spicuous manner  and  on  an  enormous  scale  the  evils  of  landed 
property  withdrawn  from  commerce  and  alienation.  These 
evils  led  in  France  (1789),  Germany  (1801),  and  Italy  (1870) 
to  a  process  of  so-called  secularisation  by  which  the  state  con- 
fiscated large  amounts  of  ecclesiastical  property .^^  These  acts 
of  secularisation  were  generally  admitted  to  be  violations  of 
1h(»  i)rinciple  of  the  sanctity  of  vested  rights,  but  were  justified 
or  cxcusimI  on  the  ground  of  political  necessity. 

§  593.  Suppression  of  monasteries  in  England.— The  sup- 
j)ression  of  the  monasteries  in  England  at  the  time  of  the 
Reformation  was  accomplished  only  in  part  by  direct  con- 
iiseation.  In  the  canon  law  suppression  is  a  technical  term  for 
the  taking  of  benefices  for  cause  and  by  a  judicial  proceeding. 
Henry  VIII  began  his  attack  upon  the  possessions  of  the 
church  by  procuring  in  1528  from  the  Pope  a  license  to  sup- 
press certain  monasteries.  A  general  visitation  followed  in 
1535  for  the  purpose  and  with  the  result  of  discovering  abuses 
sufficient  to  serve  as  a  warrant  for  suppression.  In  the  case 
of  the  most  important  monasteries,  however,  surrenders  vol- 
untary in  form"^'*  were  obtained  or  extorted  from  Friars  and 
Superiors  who  submitted  themselves  to  the  King's  clemency. 
The  lirst  act  of  confiscation  was  that  of  1586. •'^^  It  applied  to 
all  monasteries  of  less  than  £200  annual  income,  which  on 
account  of  abuses  in  their  conduct  were  granted  to  the  King 

•»»  Gilpin   V.   Williams,   25   Oh.   St.  loea      quae     sacris     error      veterum 

2S3.  <le[)utavit,      noatrae      rei      jubemus 

■'-  The    process    of    secularisation  aociari. 
WHS   also    applied    by    the    Christian  ""^  For  form  of  such  surrender  see 

Emperors  to  property  devotcMl  to  tlie  Kynior's  Foedera,  XIV,  748. 
paj;an  cult;    Cndcx    1,   11,   ;':    omnia  ''^  27  H.  VIII,  c  28. 


§594  ftl'F»I»RKSSJOX  OK  MUXASTKRIKS.  .       (;15 

and  his  heirs  and  assigns  **to  do  and  use  herewith  his  an<l 
their  own  wills  to  the  pleasure  of  Almighty  God  and  to  the 
honour  and  profit  of  this  realm.*'  Yearly  pensions  were  to  be 
allowed  to  the  chief  heads  and  governors  of  these  houses,  and 
the  monks  were  to  be  committed  to  honorable  great  monas- 
teries. •  The  statute  of  81  Henry  VIII  chapter  13  entitled  '*an 
act  for  dissolution  of  monasteries  and  abbies"  is  generally  be- 
lieved to  have  accomplished  the  suppression  of  religious 
houses;  but  the  act  merely  confirms  former  suppressions  and 
surrenders  and  vests  in  the  King  all  other  monasteries,  etc., 
** which  hereafter  shall  happen  to  be  dissolved,  suppressed,  re- 
nounced, relinquished,  forfeited,  given  up,  or  by  any  other 
means  shall  come  to  the  King's  hands.**  The  acts  of  37  H. 
VIII  cap.  4  and  1  Edw.  VI  cap.  14  vested  in  the  possession  of 
the  King  without  office  found  all  chantries,  colleges,  free  chap- 
els and  hospitals  with  certain  exceptions  (the  cathedral 
churches,  the  colleges  of  Oxford,  Cambridge,  Eton,  etc).  The 
act  recited  the  abuses  connected  with  these  institutions,  and 
that  their  conversion  to  good  and  godly  uses  had  best  be  com- 
mitted to  the  King.  It  made  provision  for  annuities  to  be 
granted  to  all  persons  supported  out  of  these  establishments, 
and  directed  the  continuation  of  all  grammar  schools  main- 
tained thereby;  the  income  from  a  portion  of  the  lands  con- 
fiscated was  to  be  applied  toward  the  maintenance  of  piers, 
walls  and  banks  against  the  ravages  of  the  sea.  All  these  acts 
are  careful  to  save  the  rights  of  strangers,  but  fail  to  recog- 
nise a  right  of  reversion  in  the  original  donors  or  their  heirs.^^ 

§  694.  Virginia  legislation.— There  are  a  few  cases  in  the 
history  of  American  legislation  which  throw  some  light  on 
the  constitutional  aspects  of  the  secularisation  of  ecclesiastical 
property. 

In  Virginia  the  Episcopal  Church  had  become  established 
during  the  colonial  period,  and  under  legislative  sanction  prop- 
erty had  become  vested  in  the  various  parishes.  At  the  time 
of  the  Revolution,  the  rights  of  the  church  to  all  its  property 
were  confirmed  and  several  statutes  were  passed  from  1784 
to  1788  for  the  vesting  of  such  property  in  appropriate  church 
authorities.  In  1798  however  all  these  confirmatory  acts  were 
repealed  as  inconsistent  with  the  constitution  and  the  princi- 

"  Burnet,  History  of  Roformation    1,  260. 
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])los  of  religious  freedom,  and  in  1801  the  legislature  passed 
an  act  claiming  the  right  of  the  state  to  all  the  property  of 
the  Episcopal  Churches,  and  directed  the  overseers  of  the 
poor  to  sell  all  vacant  glebe  lands  and  appropriate  the  pro- 
ceeds to  the  use  of  the  poor  in  the  parish.  The  United  States 
Supreme  Court,  in  a  case  coming  from  that  portion  of  the 
l^istrict  of  Columbia  formerly  belonging  to  Virginia,  held  the 
acts  of  1798  and  1801  inoperative  to  divest  the  church  of  the 
j)roperty  acquired  previous  to  the  revolution.^®  In  the  state 
of  Virginia  itself,  this  legislation,  though  with  considerable 
doubt  and  division  of  judicial  opinion,  was  sustained  and 
finally  acquiesced  in.^*^ 

S  595.  Pawlet  v.  Clark.— A  different  disposition  was  made 
of  a  case  coming  from  Vermont.  A  Royal  Charter  of  1761 
bad  granted  lands  in  the  township  of  Pawlet  in  the  then  Prov- 
ince of  New  Hampshire  in  a  number  of  shares,  among  them 
**()ne  share  for  a  glebe  for  the  Church  of  England  as  by  law 
(established.*'  After  the  Revolution  the  township  fell  to  Ver- 
mont. Vermont  in  1794  granted  to  the  towns  of  the  state  the 
entire  property  of  the  glebes  thereih  situate  for  the  use  and 
support  of  religious  worship;  and  by  another  statute  of  1805 
changed  the  grant  for  the  use  of  the  schools  of  the  towns. 
This  act  was  upheld  upon  the  ground  that  from  the  time  of 
llic  charter  to  the  act  of  1794  there  existed  no  episcopal  church 
in  the  town  of  Pawlet,  and  that  before  the  erection  of  such 
church,  the  state  of  Vermont,  as  the  successor  to  the  rights 
of  the  Crown,  with  the  assent  of  the  town,  had  power  to  ap- 
propriate the  land  to  other  uses.  The  original  grant  in  other 
words  was  held  imperfect  for  want  of  a  grantee  capable  of 
takin^^•^^  A  grant  by  a  charter  of  the  same  year  to  a  duly  in- 
corporated society  was  held  to  be  irrevocable.^^ 

ii  596.  The  Mormon  Church  case.— In  the  case  of  the  Mor- 
mon Church  the  Supreme  Court  had  to  deal  with  an  act  of 
fcdernl  legislation.  The  Church  of  Jesus  Christ  of  the  Latter 
Day  Saints  had  been  organised  in  1851  by  an  act  or  ordinance 
of  the  so-called  state  of  Deseret  which  was  confirmed  by  the 

'■^Terrett  v.  Taylor,  9  Cranch  43,  ••»«  Pawlet    v.    Clark,    9    Cr.    292, 

1S15.  1815. 

-'  Turpin   v.   Locket,   6   Call    113,  so  Society    for    the    Prop,    of   the 

".804;   Reldon  v.  Overseers  of  Poor,  Gospel  v.  New  Haven,  8  Wh.  464. 

n  Leigh  ir.'-\  1^40. 
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territorial  legislature  of  Utah  in  1855.  The  act  of  Congress 
organising  the  territory  had  provided  that  all  its  laws  should 
be  submitted  to  Congress  and  upon  disapproval  by  it  should  b(^ 
null  and  void.^*^  It  was  not,  however,  until  1862  that  Congress 
acted.  By  act  of  July  1,  1862,  it  disapproved  and  annulled  the 
incorporating  ordinance  of  the  state  of  Deseret  of  1851,  and  tht* 
confirmatory  territorial  act  of  1855,  and  all  other  acts  estab- 
lishing, maintaining  or  countenancing  polygamy;  and  it  pro- 
vided that  no  corporation  or  association  for  religious  or  char- 
itable purposes  should  hold  real  estate  of  greater  value  than 
$50,000,  and  that  all  real  estate  held  in  contravention  of  this 
provision  should  be  forfeited  and  escheat  to  the  United 
States."*^  After  an  interval  of  twenty-five  years  Congress  in 
1887  undertook  to  carry  into  effect  the  previous  act  of  1862. 
By  statute  of  March  3d  of  that  year  it  dissolved  the  corpora- 
tion of  the  church  of  Jesus  Christ  of  Latter  Day  Saints,  and 
directed  proceedings  to  be  taken  for  winding  up  its  affairs 
and  for  forfeiting  and  escheating  its  property  held  in  violation 
of  the  act  of  1862  (excepting  property  held  exclusively  for 
purposes  of  worship  or  burial)  ;  such  property  to  be  disposed 
of  for  the  benefit  of  the  common  schools  of  the  territory."* ^ 
Suit  was  brought  accordingly  by  the  United  States,  and  it 
was  foiuid  that  all  proi)erty  had  })een  acquired  since  1862,  and 
that  only  one  piece  was  used  for  religious  purposes ;  a  receiver 
was  accordingly  appointed.  Upon  appeal  to  the  Supreme 
Court,  the  decree  of  the  lower  court  was  sustained.^^  It  was 
held  that  under  the  act  of  1862  the  corporation  could  be  legally 
dissolved,  and  that  its  real  propertly  was  liable  to  pass  to  the 
United  States,  whether  upon  the  theory  of  forfeiture  for  viola- 
tion of  law,  or  upon  that  of  reverter  as  a  consequence  of  cor- 
porate dissolution,  the  United  States,  through  the  Town  Site 
Act,  having  been  the  donor  of  the  cori)orate  lands;  and  that 
the  personal  property  ceased  to  be  the  subject  of  private  own- 
ership and  became  subject  to  the  disposal  of  the  sovereign: 
that  in  accordance  with  general  principles  of  jurisprudence 
the  proper  and  lawful  disposition  of  all  this  property  was  to 
devote  it  to  other  public  beneficial  uses,  and  that  the  appropri- 

♦oAct  Sept.  9,  1850,  §  6r  0  Stat.  *«  Mormon   Church    (the  late  Cor- 

at  L.  p.  453.  poration  &c.)   v.  United  States,  136 

«12  Stat,  at  T..  501.  U.  S.  1. 
4-*  I  Suppl.  Kev.  Stat.  p.  r,C,S. 
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ation  of  such  property  as  had  beeu  forfeited  and  escheated 
to  the  United  States,  to  common  school  purposes,  was  within 
the  power  of  Congress.  This  suit  did  not  determine  which  of 
the  property  became  forfeited  or  escheated;  nor  did  the  Su- 
preme Court  decide  what  was  the  proper  mode  of  disposition 
of  the  non-forfeited  property.  These  questions  seem  to  have 
received  no  further  judicial  determination,  for  by  resolution 
of  October  25,  1893,  Confrress  restored  to  the  Church  all  per- 
sonal property  on  condition  that  polygamy  should  be  no  longer 
sanctioned,  and  by  act  of  March  26,  1896,  the  real  property  was 
restored.** 

LEGISLATIVE   POWER   OVER  ELEEMOSYNARY  TRUSTS. 
§§597-601. 

§  697.  Eleemosynary  trusts  under  the  Dartmouth  Oollege 
doctrine. — The  extent  of  the  legislative  power  over  corporate 
or  trust  property  held  for  eleemosynary  purposes  can  hardly 
be  regarded  as  definitely  settled. 

In  the  case  of  The  Trustees  of  Dartmouth  College  v.  Wood- 
ward,^^  in  which  the  whole  question  was  most  fully  discussed, 
the  tdeemosynary  trust  was  vested  in  a  corporation  created  by 
royal  charter.  The  act  of  the  legislature,  the  validity  of 
which  was  nt tacked,  primarily  attempted  the  alteration  of  th«* 
constitution  of  the  corporation,  by  changing  its  name,  its  gov- 
(*rning  body,  and  som(*  principl(\s  and  details  of  management; 
but  its  purpose*  was  not  to  destroy  the  trust  itself,  or  to  ap- 
propriate the  property  to  uses  alien  to  the  intentions  of  the 
founder.     The  Supreme  Court  held  that  the  particular  consti- 

•*♦  In  the  case  of  the  aiippresaion  jjfivers  should  be  asai^iied  to  other 
of  the  order  of  the  Knights  Temjdur  men  of  holy  relijri,ui  to  the  intent 
in  the  beginninjj  of  the  14th  ceiitury,  that  their  [»rofits  might  Ik*  d«»vnt«Ml 
it  was  aflirmed  bv  the  jiKlgcs  of  and  charitably  disposed  to  other 
Fngland  that  the  King  and  the  lords  godly  uses.  The  lands  were  there- 
of the  fees  might  well  and  lawfully  fore  by  statute  vested  in  the  order 
retain  the  lands  of  the  order  as  their  of  the  Brethren  of  the  Hospital  of 
escheats,  in  consequence  of  the  dis-  St.  John.  (Statutum  de  terris  tem- 
solution  of  the  order,  but  because  plariorum,  17  Ed.  TI,  St.  3,  1324.) 
said  lauds  had  been  given  for  the  Here  as  in  the  Mormon  Cliurch  case 
defence  of  Christians,  it  seemed  to  we  find  a  claim  of  absolute  right. 
the  King  and  the  lords  for  the  but  a  disposition  preKer%'ing  th»» 
health  of  their  souls  and  the  dis-  phtpf-rty  to  its  original  or  to  related 
•  harge  of  their  coiiscioncrs.  that  said  pses. 
lan<ls  according  to  the  wills  of  the  ^'^  4  Wheat.  518,  1819. 
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I 
tution  of  the  corporation  was  an  essential  part  of  its  charter, 

and  that  this  charter  constituted  a  contract.  Justice  Story 
seems  to  intimate^®  that  with  the  assent  of  the  corporation 
the  object  of  the  legislature  could  have  been  accomplished,^*^ 
and  that  the  act  would  also  have  been  valid  under  a  power 
of  amendment  or  repeal  reserved  in  the  charter.  Following 
the  latter  suggestion,  most  states  have  since  made  such  reser- 
vation in  granting  corporate  charters. 

It  appears  that  the  decision  in  itself  does  not  determine  the 
ciuestion  in  how  far  thi*  objects  of  the  eleemosynary  founda- 
tion are  protected,  or  in  how  far  they  are  subject  to  legislative 
control  under  a  reserved  power  over  corporate  charters. 

The  former  ([uestion  was,  however,  very  fully  discussed  in 
the  opinions  delivered.  The  contract  between  the  state  and 
the  corporation  itself,  consisting  in  the  charter,  was  evidently 
not  the  only  one  which  the  court  recognised  as  entitled  to  con- 
stitutional protection ;  while  Chief  Justice  Marshall  in  one 
place  speaks  of  a  contract  between  the  King  (state)  and  the 
trustees,^®  he  in  another  place  says:  **This  is  plainly  a  con- 
tract to  which  the  donors,  the  trustees,  and  the  crown  were  the 
original  parties, ''^'*  and  in  still  another  passage*^^  he  lays  all 
stress  upon  the  contract  made  biitween  the  donors  and  the 
trustees  for  the  benefit  of  education.  It  is  admitted  that  the 
case  is  not  quite  so  clear  as  that  of  a  gift  to  an  individual: 
**  Neither  the  founders  of  the  college  nor  the  youth  for  whose 
benefit  it  was  founded  complain  of  the  alteration  made  in  its 
charter,  or  think  themselves  injured  by  it.  The  trustees  alone 
complain,  and  the  trustees  have  no  beneficial  interest  to  be 
l)rotected."^  But  the  difficulty  arising  from  the  want  of  a 
definite  beneficiary  is  overcome  by  the  establishment  of  th.: 
**body  corporate  as  possessing  the  whole  legal  and  equitablo 
interest,  and  completely  representing  the  donors,  for  the  pur- 
pose of  executing  the  trust."-  Yet  a  valid  and  binding  con- 
tract seems  to  exist  even  irrespective  of  the  fact  of  incorpora- 
tion.    **The  founders  of  the  college     •     •     •     contracted  for 

4«  p.  712.  4s  p.  638. 

♦7  The   assent    of   the   corporation  ■*»  p.  643. 

would  not  excuse  a  perversion  of  the  '•"  i>.  646. 

original  purposes  of  tlie  foundation;  ^  p.  041. 

State  V.  Adams,  4  1    Mc  r»70:   TN'nii-  -  j».  ()54. 
Hvlvnnia  Colle^'C  Cases.  13  Wall.  VM), 
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the  perpetual  application  of  the  funds  which  they  gave  to 
the  objects  for  which  those  funds  were  given. ''^  **  Religion, 
Charity,  and  Education,  are,  in  the  law  of  England,  legatees 
or  donees,  capable  of  receiving  bequests  or  donations  in  this 
form.  They  appear  in  court,  and  claim  or  defend  by  the  cor- 
poration. Are  they  of  so  little  estimation  in  the  United  States 
that  contracts  for  their  benefit  must  be  excluded  from  the 
protection  of  words  which  in  their  natural  import,  include 
them?'^^  In  the  opinion  of  Justice  Washington  eleemosynary 
trusts  are  inviolable  because  the  powers,  rights  and  privileges 
incident  to  them  flow  from  the  property  of  the  founder  in  the 
funds  assigned  for  the  support  of  the  charity.^  It  is  impossible 
to  escape  the  conclusion  that  the  court  considered  property 
vested  in  trustees  for  eleemosynary  purposes  as  protected  upon 
the  theory  of  contract  with  or  without  incorporation;  in  fact 
the  argument  of  the  court  is  directed  to  showing  that  the 
fact  of  incorporation  cannot  be  relied  upon  as  a  basis  for  the 
exercise  of  legislative  powers  which  the  court  plainly  assumes 
could  not  be  claimed  without  it.® 

If  it  may  then  be  assumed  that  eleemosynary  trusts,  whether 
incorporated  or  unincorporated,  enjoy  the  fullest  constitu- 
tional protection  under  the  doctrine  of  the  Dartmouth  College 
case,  the  further  question  arises:  is  this  protection  impaired 
or  taken  away  through  incorporation  under  laws  which  re- 
serve to  the  legislature  full  power  of  amendment  and  repeal 
over  the  charter? 

§  598.  Doctrines  laid  down  in  Mormon  Church  case.— The 
only  decision  of  the  Supreme  Court  of  the  United  States  which 
throws  lififht  upon  that  (luestion  is  the  one  rendered  in  the 
jMormon  Church  case."  Here  the  act  incorporating  an  elee- 
mosynary corporation  was  disapproved  and  annulled  by  Con- 
gress in  the  exercise  of  a  general  power  reserved  in  the  act 
establishing  the  territorial  government  of  Utah,  and  the  eorpo- 
ration  itself  was  subsequently  dissolved.  It  is  to  be  noted  that 
Congress  directed  that  the  title  to  real  property  held  and  used 
for  places  of  worship,  parsonages  and  burial  grounds  should 
be  transferred  to  trustees  and  continued  for  the  same   pur- 

3  p.  652.  7  Mormon    Church    (the    late    Cur- 

4  p.  646.  poration  &c.)   v.  United  States,   136 
^•p.661.  U.  8.   1. 

«  p.  635,  638. 
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poses.  With  regard  to  property  not  so  resierved  the  Supreme 
Court  laid  down  the  principle  that  the  personal  property 
ceases  to  be  the  subject  of  private  ownership  and  becomes 
subject  to  the  disposal  of  the  sovereign  authority,  and  that 
the  real  estate  reverts  to  the  donors  or  grantors  subject  to  the 
charitable  use.  If  the  particular  charitable  use  to  which  the 
corporation  has  devoted  its  property  is  unlawful  or  impracti- 
cable, the  Supreme  Court  holds  that  its  application  to  cognate 
purposes  (in  this  instance  educational)  may  be  directed.  The 
court  admits  that  in  some  states  in  that  case  the  property 
would  reVert  to  the  donor  or  his  heirs  discharged  of  any 
trust;  but  it  declares  that  this  doctrine  cannot  be  applied 
where  the  fund  is  accumulated  from  numberless  small  contri- 
butions so  that  the  donors  cannot  be  ascertained,  and  with 
regard  to  real  estate  the  doctrine  would  be  immaterial  in  the 
present  case,  since  the  land  of  the  dissolved  corporation  was 
originally  granted  by  the  United  States  and  would  therefore 
fall  to  it  even  under  the  right  of  reversion. 


Effect  of  reserved  power  over  corporate  charter.— 

The  whole  tenor  of  the  decision  negatives  the  claim  of  power 
to  dissolve  an  eleemosynary  corporation  in  such  a  manner  as 
to  destroy  the  charitable  trust  for  which  it  has  been  createrl, 
l)rovided  such  trust  continues  to  be  lawful  and  practicable. 
In  such  a  case  the  reserved  power  over  the  corporate  charter 
seems  to  extend  no  farther  than  to  authorise  such  alterations 
in  the  administration  of  the  trust  as  will  not  destroy  either 
its  individuality  or  its  main  object.^  Thus  it  has  been  held 
that  under  a  reservation  of  power  the  legislature  cannot 
change  a  female  seminary  into  a  mixed  school,^  nor  direct  the 
j)roperty  of  one  educational  institution  to  be  administered  by 
the  trustees  of  another  upon  the  plea  that  such  consolidation 
would  better  subserve  the  purposes  of  education. ^"  Where 
the  original  object  of  the  trust  has  ceased  to  exist  or  to  be 
practicable  (as,  e.  g.,  a  trust  for  the  manumission  of  slaves  or 

8  State    V.    Adams,    44    Mo.    570,  sistent    with    the    purposes    of    the 

582;  Allen  v.  MeKeeii,  1  Sumu.  276,  charter.  ' 

1S33.      In    Miller   v.    Now   York,    15  "Webster    v.    Cambridge    Female 

Wall.   478,   the   Supremo   Court   said  Seminary,  78  Md.  193. 

tliat    the    reserved    power    will    not  i'^  Ohio    v.    Xeff,    52    Oh.    St.    375 

warrant     lejrislntion     to     dire<'t     the  (ease    of   Cincinnati    College).      See 

funds  of  don(>rs  to  new  uses  iucou-  also     Graded     School     District     v. 
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for  the  redemption  of  persons  captured  by  pirates)  the  power 
of  a  court  of  equity  to  direct  the  application  of  the  property 
to  similar  or  cognate  uses  instead  of  having  it  revert  to  the 
original  donor  or  his  heirs,  is  asserted  in  some  jurisdictions 
and  denied  in  others/*  but  the  power  of  the  legislature  to 
provide  in  such  a  case  for  the  disposition  of  the  property  in 
its  discretion  does  not  appear  to  have  been  denied  by  any 
court. 

§  600.    Trust  objects  becoming  contrary  to  public  poliqr.— 

But  is  it  competent  for  the  legislature  to  destroy  or  alter  a 
trust  once  validly  created  upon  the  ground  that  under  changed 
ideas  of  public  policy  the  accomplishment  of  the  object  em- 
bodied in  the  trust  appears  to  be  unlawful?  The  answer  to 
this  question  should  not  be  doubtful,  if  the  policy  in  opposi- 
tion to  the  trust  is  justifiable  upon  the  general  principles  of  the 
police  power.  Even  conceding  that  the  trust  involves  a  con- 
tract between  the  donor  and  the  trustees,  private  parties  can- 
not be  allowed  by  their  contracts  to  hinder  or  obstruct  a  coiu^e 
of  legislative  policy  which  would  be  otherwise  legitimate.  Thus 
it  is  clear  that  a  trust,  valid  in  its  inception,  to  establish  a 
school  for  the  common  education  of  white  and  colored  chil- 
dren, would  have  to  yield  to  a  law  requiring  the  separation  of 
the  raci's  in  schools. 

Tf  the  trust  were  incorporated,  it  is  true  that  under  the 
doctrine  of  tin;  Dartmouth  College  case  the  state  itself  would 
be  a  party  to  the  contract,  but  even  without  a  reserved  power 
this  contract  would  probably  give  way  to  the  exercise  of  the 
police  power.  Since  in  charitable  trusts  there  are  as  a  rule 
no  specific  persons  who  are  entitletl  to  the  benefit  of  the  en- 
dowment, they  do  not  seem  to  be  within  the  letter  or  spirit 
of  the  Fourte(^nth  Amendment,  which  speaks  only  of  depriving 
persons  of  proj)erty.  There  is  good  reason  for  protecting  the 
property  rights  of  persons,  for  all  persons  are  equal  before 
the  hnv,  and  as  j)ersons  die  the  law  can  control  and  protect 
future  generations  through  its  absolute  power  over  the  devolu- 
tion of  property  by  death;  and  if  certain  forms  of  individual 

Tnistoos    of    Tiraekoii    Acadomy,    9.'i      New  .Jersey  cited  by  Justi<te  Bradley 
Ky.   43(>.  an<l  Cary   I.ibrary   v.  Bliss.      in  136  U.  S.  p.  60. 
151    Mass.    'M^i):    hiit   s(»e  the  acts  of  n  See   review   of  cases  in   Jaekson 

V.   F^hillips,  14  Allen  539.  p.  r)80-596. 
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property  become  detrimental  to  the  community,  they  can  be 
taken  from  individuals  on  payment  of  compensation. 

But  purposes  and  interests,  though  incorporated  and  en- 
dowed with  legal  personality,  have  no  claim  to  constitutional 
equality,  they  do  not  die,  and  the  exercise  of  the  power  of 
eminent  domain  would  be  of  no  avail,  since  compensation 
would  not  change  the  purpose.  As  long  as  a  purpose  is  re- 
garded as  lawful  it  should  be  secured  from  spoliation,  but 
there  ought  to  be  constitutional  power  to  prevent  the  perpetu- 
ation of  interests  which  are  found  to  be  detriniental  or  us(»- 
less  to  the  public.  The  police  power  should  therefore  be  hehl 
to  extend  to  the  abrogation  of  eleemosynary  trusts  and  foun- 
dations under  proper  safeguards  against  the  abuse  of  this 
power.  The  safeguard  most  in  accordance  with  our  consti- 
tutional principles  would  be  the  formulation  of  the  conditions 
justifying  state  interference  by  general  law,  and  judicial  pro- 
ceedings establishing  the  existence  of  one  of  these  conditions 
in  each  particular  case. 

§  601.  English  legislation.— Even  in  England  where  the  leg- 
islature pays  the  most  scrupulous  regard  to  the  sanctity  of 
vested  rights,  some  concession  has  been  made  to  the  legitimate 
demand  that  the  state  ought  to  be  able  to  control  endowments, 
which  have  outlived  their  usefulness.  It  is  provided  by  the 
Endowed  Schools  Act  imO^^  that  the  Endowed  School  Com- 
missioners (since  1874  the  Charity  Commissioners)  shall  have 
power  in  such  manner  as  may  render  any  educational  en- 
dowment most  conducive  to  the  advancement  of  education,  to 
alter  and  add  to  any  existing,  and  to  make  any  new  trusts,  di- 
rections and  provisions,  including  the  consolidation  and  di- 
vision of  endowments.'^  But  in  the  case  of  endowments  created 
less  than  fifty  years  before  the  passage  of  the  act,  the  govern- 

1-  32  and  33  Vict.  ch.  56.  use    that    which    a    member    or    a 

13  §  9  of  Act.  Htranger  has  ji^iven  for  a  Bpecific  ob- 

A'o/<>.— Power    over    oleemosynary  .1^*,  for  a  different  purpose. 

trusts  by  Prussian  law.  §  74.     Tn   how    far    under   altered 

The    following    provisions    of    the  circumstances    the    state,    after    the 

Prussian  Landrocht    (Part   TT,  Title  death   of   the   donor,   may   vary   the 

VT)    illuHtnitc  the   }»rirHif)los  of   the  jMirpoae  of  the  trust,  is  to  be  judjred 

Gorman  law  rejr:ir<lintj  flic  power  of  ]»y  tlio  principles  of  §  193. 

the  state  n\or  eleemosynary  trusts.  §  7.-,,      \^   .^y]]   (.^sos  in   wh'u-h   such 

§  73.     Th(?    eorpornfion    mny    not  disposition    is    intended,    the    eorpo- 
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iug  body  must  assent  to  the  new  scheme.  The  scheme  of  legisla- 
tion submitted  to  Parliament  had  specified  the  principal  condi- 
tions under  which  interference  would  be  called  for  and  be  justi- 
fiable :  w  here  the  orij^inal  purpose  has  failed ;  where  the  founda- 
tion creates  pauperism  and  immorality;  where  foundations, 
being  insufficient  in  value,  may  usefully  he  united  with  oth- 
ers; where  in  foundations  which  are  sixty  years  old  there 
are  no  beneficial  results  or  the  benefits  are  insignificant  com- 
pared to  the  value  of  the  foundation. 

In  America  the  theory  of  contractual  protection  might  be 
found  to  be  an  obstacle  to  the  recognition  of  the  two  condi- 
tions last  mentioned  as  justifying  an  interference  with  estab- 
lished trusts,  except  under  a  reserved  power  of  alteration, 
where  the  trust  is  incorporated. 


ration  must  first  be  heard,  an«l  its 
opinion  must  not  be  departed  from 
without  a  preponderance  of  reasons. 

§  76.  The  corporation  may  not  of 
its  own  authority  depart  from  the 
means  proscribed  for  the  realisation 
of  the  objects  of  the  trust. 

§  77.  The  state  itself  may  alter 
these  means  and  arrangements  only 
where  it  clearly  api)ear8  that 
through  them  the  object  cannot  be 
acconii)lished  or  will   fail. 

§  78.  If  provisions  are  made  in 
favor  of  certain  definite  persons, 
they  cannot  be  departed  from  with- 
out the  consent  or  full  compensation 
of  such  persons. 

§  189.  If  the  object  of  a  corpo- 
ration prescribed  in  its  charter  can 
no  longer  be  accomplished,  or  fails 
entirely,  the  state  may  dissolve  it. 

§  190.  The  same  is  true,  if  this 
object,  on  account  of  altered  cir- 
cumstances, becomes  manifestly  det- 
rimental to  the  publi<*  welfare. 

§  191.  If  the  accompiislunent  of 
the  object  is  merely  liindcrcd  bv 
nbuses  or  defects  of  the  cr)nstitu- 
tion,  the  state  is  merely  cntifled  to 


provide  the  necessary  measures  for 
the  romoval  of  the  defects  or  the 
restoration  of  good  order. 

§  19'J.  If  a  corporation  is  alto- 
gether <lissolved,  and  no  other  pro- 
visicm  ■  regarding  its  property  is 
made  by  the  t-harter  for  this  con- 
tingency, the  property  •  esc'heats  to 
the  state,  to  be  otherwise  applie<l 
to  the  public  good. 

§  193.  [f,  however,  there  are 
money  or  other  things,  that  have 
been  entrusted  to  the  administration 
of  the  dissolved  corporati(ui  for  a 
certain  definite  object,  the  state 
nuist  take  care  that  the  purpose  of 
the  donor,  according  to  the  condi- 
tions prescribed  by  him,  be  further 
carried  out  as  far  as  possible. 

§  194.  If  the  state  cannot  or  will 
not  do  this,  the  donor  or  his  heirs 
may  recover  the  trust  property  or 
funds. 

§  195.  If  the  donor  is  no  longer 
in  existence,  and  his  heirs  cannot  be 
ascertained,  the  property  of  the 
former  trust  belongs  to  the  state  as 
ownerless  property,  in  accordance 
with  the  principles  of  §  192. 
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§  602.  Summary  of  principles  regarding  property  under 
the  police  power.— The  principles  regarding  the  relation  of 
the  constitutional  protection  of  property  to  the  police  power 
may  be  briefly  summarised  as  follows: 

1.  The  purposes  ^or  which  the  police  power  may  be  exer- 
cised do  not  justify  the  taking  of  lawful  property  without 
compensation. 

2.  Confiscatory  regulation  is  equivalent  to  taking,  but  rea- 
sonable regulation  leaving  the  owner  in  substantial  enjoyment 
of  his  property,  though  diminishing  its  returns,  is  legitimate 
without  compensation. 

3.  Things  imminently  dangerous  or  offensive,  and  serving 
no  useful  purpose,  have  no  status  as  property  and  therefore 
enjoy  no  constitutional  protection  (nuisances  per  se), 

4.  The  continuance  in  an  established  business  may  be  for- 
bidden without  compensation,  if  the  interests  of  health,  safety 
or  morals  make  its  suppression  desirable,  although  it  is  not  a 
nuisance  per  se ;  the  disposition  of  an  article  may  be  forbidden 
under  like  conditions. 

5.  A  public  license  or  grant  authorising  the  doing  of  a 
thing  prejudicial  to  health,  safety  or  morals,  is  subject  to  revo- 
cation without  compensation. 

6.  A  contractual  obligation  cannot  be  impaired  for  the 
benefit  of  the  party  obligated ;  but  otherwise  a  proper  exer- 
cise of  the  police  power  is  not  rendered  unlawful  by  the  fact 
that  it  makes  impossible  the  performance  of  contracts  entered 
into  by  a  person  affected  thereby. 

7.  A  lawful  trust  cannot  be  impaired  unless  it  is  organised 
under  a  corporate  charter  which  is  subject  to  a  reserved  power 
of  alteration  or  repeal. 

The  following  is  submitted  as  preferable  to  the  principles 
formulated  in  rules  4  and  5,  and  in  rule  7 : 

An  establish(»d  business,  lawful  when  established,  or  estab- 
lished under  a  license  of  reasonable  duration,  constitutes  a 
vested  right  of  property,  and  its  continuance  cannot  be  for- 
bidden under  a  changed  legislative  policy  without  compensa- 
tion. 

Where  property  is  held  upon  eleemosynary  trusts,  and,  in 
accordance  with  principles  established  by  general  law,  its  con- 
tinued application  to  the  original  uses  is  found  to  be.  detri- 
mental or  useless  to  the  public,  its  application  to  different 
eleemosynary  uses  may  be  required. 

40 


FUNDAMENTAL  RIGHTS. 
THIRD :     EQUALITY. 

CHAPTER  XXVIII. 

EQUALrrr  as  a  poijtioal  pbinoipis. 

§  603.  Social  and  natural  inequality.— A  number  of  state 
constitutions,  following  the  words  of  the  Declaration  of  Inde- 
pendence, contain  the  statement  that  all  men  are  created  equal. 
The  idea  of  a  natural  equality  of  men  has  been  a  powerful 
factor  in  bringing  about  legal  equality ;  but  the  recognition  of 
the  latter  does  not  imply  assent  to  the  former.  The  recogni- 
tion of  a  natural  inequality  has  become  a  problem  of  great  po- 
litical importance  only  since  essentially  different  races  have 
come  to  live  tog(»ther  under  governments  recognising  in  theor}' 
the  principle  of  equal  rights.  The  European  states  have  always 
hnd  to  deal  within  their  several  jurisdictions  w-ith  populations 
which  from  a  racial  point  of  view  have  been  essentially  upon 
the  same  level.  The  inequality  of  classes  which  formerly  con- 
trolled thejjr  political  systems  was  social  and  not  natural.  The 
institutions'  of  property,  inheritance  and  the  family  make 
it  possible  to  add  inequality  of  classes  to  the  natural  in- 
equality of  individuals,  and  to  deprive  the  latt(»r  of  its  due 
effcM't,  so  that  wealth  and  other  advantages  come  to  be  dis- 
tributed upon  the  basis  of  birth  and  social  connection  rather 
than  of  individual  merit.  It  is  (*asily  understood  how  under 
a  system  of  social  inequality  the  idea  of  a  natural  equality 
may  arise  as  a  protest  aijrainst  the  injustice  of  the  former,  and 
become  attractive  to  many  minds. 

Social  distinctions  are  inseparable  from  the  institutions  of 
family  and  property,  and  exist  in  all  democratic  states;  if  in 
such  states  they  are  less  pronounced  than  in  others,  it  is  be- 
cause of  c<[ual  educational  facilities,  manifold  opportunities  to 
ac(|uire  W(^alth.  absence  of  caste  and  class  prejudice,  and  the 
di^nial  of  special  lejral  and  political  advantages.^ 

ij  604.  Political  inequality.— The  mediaeval  political  system 
was  based  upon  the  legalisaticm  and  consequent  crystallisation 

1  Rousseau  Social  Contract,  II,  to  destroy  equality,  that  the  force 
11.  "Ft  is  precisely  because  the  of  lejjislatiou  ought  alwnys  to  tend 
force  of  circumstances  tends  always      to  maintain  it." 
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of  social  inequalities,  and  the  recognition  of  the  ^'estates''  as 
essential  factors  in  the  constitution.  The  different  classes  were 
perpetuated  by  descent,  transition  from  one  to  the  other  was 
impossible  or  beset  with  legal  obstacles,  the  same  pursuits  were 
not  open  to  all,  they  were  subject  to  different  rules  of  law  in 
property,  procedure,  and  police,  they  had  unequal  shares  in  po- 
litical representation,  and  the  lower  classes  had  no  share  in  it 
at  all.  The  higher  classes  enjoyed  manifold  privileges  and 
exemptions,  the  lowest  were  subject  to  burdens  and  services. 
The  controlling  places  in  the  government  were  practically  re- 
served to  those  of  the  highest  rank.  In  monarchical  countries 
the  system  culminated  in  the  crown  and  the  court,  essentially 
social  institutions.  The  crown,  as  the  source  of  honor  and  dig- 
nities, could  raise  from  the  lower  ranks  to  the  higher,  but  it 
was  not  as  in  the  oriental  despotisms  a  levelling  factor.  And 
80  the  tendency  of  the  Middle  Ages  was  to  make  the  economic 
divisions  of  society  the  basis  of  legal  status,  and  to  make  that 
status  hereditary. 

§605.  Equality  in  England.— Under  the  English  constitu- 
tion, many  of  the  features  just  stated  were  much  mitigated 
or  did  not  exist  at  all.  The  only  substantial  privilege  enjoyed 
by  the  nobility  was  the  hereditary  right  to  sit  in  the  House  of 
Lords,  and  in  consequence  of  the  system  of  primogeniture  there 
was  a  close  social  connection  between  nobility  and  gentry.  At 
the  opposite  scale,  villenage  and  serfdom  disappeared  as  early 
as  the  fifteenth  century,  and,  barring  comparatively  unimpor- 
tant exceptions  created  by  such  police  measures  as  the  statutes 
of  laborers,  and  the  liability  of  sailors  to  be  impressed  for  serv- 
ice in  the  navy,  all  Englishmen  enjoyed  an  equal  measure  of 
personal  freedom.  Property  qualifications  were  required  for 
the  exercise  of  the  electoral  franchise  and  for  jury  service,  and 
the  most  important  administrative  office,  that  of  Justice  of 
the  Peace,  was  reserved  to  the  landed  gentry;  but  while  the 
common  law  recognised  as  a  matter  of  form  and  name  differ- 
ent social  grades,^  the  rules  of  property,  of  procedure,  and 
of  crimes,  were  practically  the  same  for  all.^     Thus  it  has 

2Black8tone  T,  403-407.  Marriage  Bill    (1753),  the  attorney 

•*»  Thifl   became   tnic   in   conrse   of  general  said:     '*If  it  were  possible 

time   also   of   the   benefit   of  clergy.  I   confess   that   a   distinction  should 

— In  the  course  of  the  discussion  in  be   made   between    the    marriage   of 

Parliament     of     Lord     Hardwicke's  people    of    rank    and    fortune    and 
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come  that  equality  has  never  been  a  ^reat  issue  in  the  consti- 
tutional history  of  England. 

§  606.  Equality  in  Prance.— In  France,  the  privileges  and 
exemptions  of  the  nobility  and  the  excessive  burdens  thrown 
upon  the  lower  classes,  together  with  gross  violations  of  the 
right  of  personal  liberty,  constituted  the  great  grievances  which 
led  to  the  French  Revolution.  The  night  of  August  4th,  1789, 
saw  the  abrogation  of  seignorial  exactions,  privileges  and  im- 
munities. Equality  became  one  of  the  watchwords  of  French 
constitutionalism.  The  declaration  of  1789  said,  **The  law  is 
the  expression  of  the  general  will.  All  citizens  have  a  right  to 
participate  in  making  it  personally  or  by  their  representatives. 
It  must  be  the  same  for  all  whether  it  protects  or  punishes. 
All  citizens  being  equal  in  its  eyes,  are  equally  eligible  to  all 
public  dignities,  places  and  employments,  according  to  their  ca- 
pacities, and  without  other  distinction  than  that  of  their  virtues 
and  talents."  The  declaration  of  1793  enumerated  equality, 
liberty,  security  and  property,  as  natural  and  imprescriptible 
rights,  and  stated  that  all  men  are  equal  by  nature  and  before 
the  law.  The  preamble  to  the  constitution  of  1848  says:  the 
French  Republic  has  for  its  principles  liberty,  equality,  fra- 
ternity. 

The  French  publicists  find  the  principle  of  equality  embodied 
chiefly  in  the  following  rules  and  institutions:  the  universal 
suffrage;  the  equal  obligation  of  military  service;  rules  regard- 
ing promotion  in  the  arm}' ;  apportionment  of  taxes  according 
to  ability  to  pay ;  the  establishment  of  the  governmental  schools, 
and  the  i)rineiple  of  competition  in  them  and  in  the  admission 
to  public  services;  the  equal  ri<rlit  of  inheritance  of  children 
and  the  abolition  of  entails;  the  abolition  of  privileges  in  the 
matter  of  carrying  arms,  hunting  and  fishing,  and  of  jurisdic- 
tional privileges.** 

§  607.  Equality  in  Prussia.— In  Prussia,  as  in  the  rest  of 
Germany,  social  inequality  was  sanctioned  and  fixed  by  law 
do^Ti  to  the  beginning  of  the  nineteenth  century.  The  nobility, 
the  burgesses,  and  the  peasants,  formed  the  three  great  estates, 
which  were  recognised  by  the  Prussian  code  of  1794.     While 

those  of  the  people  we  comniouly  call  ■*  Ducrocq      Droit      Administratif, 

vulgar;  but  this  is  impossible  in  this  1147 — 1152. 
country,    and    therefore    it    was    not 
attempted. ' ' 
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this  code  contained  the  statement  that  *'the  laws  of  the  state 
bind  all  its  members  without  distinction  of  estate,  rank  or 
sex,"  yet  it  was  not  until  1807  that  nobles  were  allowed  to  pur- 
sue common  trades,  and  that  burgesses  were  allowed  to  become 
peasants  and  vice  versa,  and  that  both  were  made  competent  to 
acquire  the  landed  estates  of  the  nobility.  The  Prussian  Con- 
stitution of  1850  declares  that  all  Prussians  are  equal  before 
the  law,  and  that  class  privileges  are  not  recognised.  As  ex- 
plained by  a  writer  of  authority,^  this  declaration  means  that 
laws  shall  be  applied  without  respect  of  person,  rich  or  poor, 
high  or  low,  and  that  no  law  shall  sanction  an  exception  from 
this  principle  in  favor  of  any  class,  and  that  all  political  priv- 
ileges formerly  recognised  in  favor  of  the  members  of  certain 
estates,  either  in  public  or  in  private  law,  shall  be  abrogated. 
A  special  clause  throws  all  public  employments  open  to  all  who 
are  properly  qiuiliiied,  and  another  clause  proclaims  the  prin- 
ciple that  the  enjoyment  of  civil  and  political  rights  is  inde- 
pendent of  religious  faith.  p]xceptions  from  the  principle  of 
equality  are  recognis(»d  in  favor  of  the  members  of  the  royal 
house  and  of  the  formerly  sovereign  nobility. 

§  608.  Equality  under  American  state  constitutions.— In  the 
American  colonies  social  distinctions  became  marked  with  the 
advancement  of  wealth,  but,  barring  moderate  property  qualifi- 
cations for  the  exercise  of  active  political  rights,  there  were 
no  legal  diiferences  in  the  status  of  white  men.  In  the  first 
state  constitutions  the  idea  of  ecjuality  occupied  no  conspicuous 
place.  The  only  provisions  of  a  special  nature  bearing  on  the 
principle  which  we  find,  are  the  denial  of  hereditary  tenure  of 
office  or  public  emoluments,  and  some  denunciations  of  monop- 
olies. Civil  equality  was  accepted  as  a  matter  of  course,  and 
so  were  the  departures  from  the  principle  of  political  equality, 
both  in  the  exclusion  of  large  numbers  from  the  franchise,  and 
in  the  status  of  the  black  race.  In  the  first  third  of  the  nine- 
teenth century  the  (establishment  of  universal  manhood  suf- 
frage and  the  abro«ration  of  property  (pialifications  for  the 
holding  of  office  did  away  with  the  remnants  of  political  in- 
e<iuality,  and  high  ofHet*  ceased  in  fact  as  well  as  in  law  to  be 
reserved  to  the  uppc^r  classes. 

An  analysis  of  the  state  constitutions  shows  that — not  taking 
account  of  tin*  proclamation  of  the  natural  equality  of  men 

5  Roenne,    Staatsreclit    <l('r    proussischen   Monaroliie,  §   151. 
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taken  from  the  Declaration  of  Independence— twenty  states'' 
have  no  distinct  guaranty  of  equality,  the  majority  of  the 
others  prohibit  special  privileges,  two^  have  a  statement  that 
government  is  instituted  for  the  equal  protection  and  benefit  of 
the  people,  two®  guarantee  equality  before  the  law,  and  one* 
equality  of  civil  and  political  rights.  South  Carolina  copies 
the  provision  of  the  Fourteenth  Amendment  and  Wyoming  pro- 
vides as  follows:  ** Since  equality  in  the  enjoyment  of  natural 
and  civil  rights  is  made  sure  only  through  political  equalit}% 
the  laws  of  this  state  affecting  the  political  rights  and  privileges 
of  its  citizens  shall  be  without  distinction  of  race,  color,  sex 
or  any  circumstance  or  condition  whatsoever  other  than  in- 
dividual incompetency  or  unworthiness  duly  ascertained  by  a 
court  of  competent  jurisdiction."^*^  This  is  the  fullest  and  the 
only  adequate  formulation  of  the  principle  of  political  equality 
to  be  found  anyv\Oiere,  but  the  equality  of  civil  rights  is  like- 
wise assumed  rather  than  ex[)ressed. 

§  609.  The  Fourteenth  Amendment  and  the  Slaughter  House 
Cases.— By  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  the  j)rineiple  of  equality  throughout  the 
stntos  has  been  placed  under  federal  protection.  The  abolition  of 
slavery  having  been  made  part  of  the  fundamental  law  by 
the  Thirteenth  Amendment,  and  before  the  Fifteenth  Amend- 
ment undertook  to  bestow  upon  the  former  slaves  the  active 
political  franchise,  it  was  intended  to  secure  to  them  an  equal 
and  just  administration  of  the  laws  on  the  part  of  the  states. 
That  a  further  reaching  effect  of  the  amendm(»nt  was  not  gen- 
erally foreseen,  appears  from  the  well-known  words  of  Justice 
Miller  in  the  Slaughter  House  Cases :^^  **In  the  light  of  the 
histoi'v  of  these  amendments,  and  the  pervading  j)urpose  of 
them,  which  we  have  already  discussed,  it  is  not  difficult  to 
give  a  meaning  to  this  clause*.  The  existence  of  laws  in  the 
stntes  where  the  newly  emancipated  negroes  resided,  which  dis- 
criminated with  gross  injustice  and  hardship  against  them  as 

<"' Tolorado,  Pclnwaro,   Tllinois.  In-  'Ohio  anrl  Idaho, 

iliaiui,  LoiiisiaiiJi,  Maine.  Miimcsota,  «  Arkansas  and  Florida. 

Mississii>pi,       Missouri,       Michigan,  ^  Alabama. 
Montana,    Xchraska,    Xovada.    Now 

Ilainpshiro,  Now  Jorsoy.  Now   York.  i'^  C'onstitution.  Art.  I,  §  3. 

Poniisvlvania,     Khodo    Fsland,    West  n  16  WaH.  3G,  1S72. 
Virt^iiiia,  Wisconsin. 
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a  class,  was  the  evil  to  be  remedied  by  this  clause,  and  by  it 
such  laws  are  forbidden.  If,  however,  the  states  did  not  con- 
form their  laws  to  its  requirements,  then  by  the  fifth  section 
of  the  article  of  amendment  Congress  was  authorised  to  enforce 
it  by  suitable  legislation.  We  doubt  very  much  whether  any 
action  of  a  state  not  directed  by  way  of  discrimination  against 
the  negroes  as  a  class,  or  on  accoimt  of  their  race,  will  ever  be 
held  to  come  within  the  purview  of  this  provision.  It  is  so 
clearly  a  provision  for  that  race  and  that  emergency  that  a 
strong  case  would  be  necessary  for  its  application  to  any 
other." 

§  610.  Equality  and  equal  protection  of  the  laws.— In  the 
thirty  years  that  have  passed  since  the  decision  on  the  Slaughter 
House  Cases  the  equality  provision  of  the  Fourteenth  Amend- 
ment has,  however,  assumed  an  entirely  different  aspect.  The 
principle  of  equality  is  relied  upon  more  and  more  to  check  the 
exercise  of  governmental  powers,  and  the  controlling  jurisdic- 
tion of  the  federal  supreme  court  is  invoked  with  increasing 
frequency  to  give  it  effect. 

The  precise  meaning  of  the  clause  in  question  has,  however, 
not  yet  been  defined.  The  words  are  **nor  [shall  any  state] 
deny  to  any  person  w^ithin  its  jurisdiction  tlie  equal  protection 
of  the  laws."  The  equal  protection  of  the  laws  does  certainly 
not  mean  equal  participation  in  government,  and  its  primary 
meaning  is  simply  e(iual  security  in  person  and  property.  This 
narrower  conception  was  undoubtedly  most  conspicuous  in 
the  minds  of  the  framers  of  the  amendment,  and  if  the  act  of 
May  31,  1870,^  ^  jji^y  ]y^  regarded  as  a  further  definition  of  the 
clause,  it  was  also  the  meaning  given  to.it  by  Congress.  The 
section  reads:  **A11  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every  state  and  ter- 
ritory to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  the  full  and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  persons  and  property,  as  is  en- 
joyed by  white  citizens,  and  shall  be  subject  to  like  punish- 
ment, pains,  penalties,  taxes,  licenses,  and  exactions  of  every 
kind,  and  to  no  other. ''''^     These  words  are  not  absolutely  in- 

12  Now  §  1977  Revised  Statutes.  ton,   5   Cush.    198,  where   it  is  said 

13  This  understanding  of  the  that  the  principle  **will  not  warrant 
equal  protection  of  the  laws  also  ap-  the  assertion  that  men  and  women 
pears  in  the  case  of  TJobcrts  v.  Bos-  are   lejrally    clothed    with    the   same 
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consistent  with  legislative  discrimination  according  to  the  dic- 
tates of  the  public  welfare,  and  equality  under  the  police  power 
is,  as  will  be  seen,  a  problem  of  considerable  complexity.  The 
Supreme  Court  has  leaned  strongly  against  allowing  the  plea 
of  a  violation  of  the  equal  protection  of  the  laws.  In  one  case 
in  which  the  appeal  to  the  Fourteenth  Amendment  was  sus- 
tained, there  was  a  grossly  partial  administration  of  laws,  pre- 
tending to  be  equal,  but  aimed  at  the  oppression  of  a  particular 
elass,!^  in  another  case  the  inequality  concerned  the  relative 
treatment  of  two  parties  in  litigation,  that  is  to  say,  the  admin- 
istration of  justice.^*^  In  the  matter  of  the  police  power  legis- 
lative discretion  on  the  part  of  the  states  is  respected  within 
wide  limits.^  ^  But  recent  decisions  show  a  tendency  to  sub- 
ject statutory  classification  to  a  more  rigid  test.^' 

§  611.  Equality  and  due  process  of  law.— The  essential 
principles  of  e([uality  must,  however,  govern  the  exercise  of  the 
j)olico  power,  whether  under  the  requirement  of  the  equal  pro- 
tection of  the  laws,  or  under  that  of  due  process.  The  two 
ideas  are  closely  associated  in  the  minds  of  the  courts.  In  the 
litigation  over  the  state  regulation  of  railroad  charges  all  the 
later  cases  emphasised  the  equal  protection  of  the  laws.  In 
the  Minnesota  case^^  it  was  said  that  in  so  far  as  railrojid  com- 
])anies  were  deprived  of  their  property  through  unreasonably 

civil  aiul  political  powers,  and  that  free  or  bond,  man  or  woman,  old  or 
chihlroii  and  adnlts  arc  lejjally  to  }oun^,  or  ]>e  he  oiitlaweil,  excom- 
havo  the  same  functions  and  }>c  sub-  iminicated,  or  any  other  without  ex- 
jcct  to  tho  sanio  trcatinont,  but  only  ception,  may  take  his  reme<ly  by  the 
that  tljc  rights  of  all,  as  they  are  conrse  of  the  law,  and  have  justice, 
sottlc<l  and  rcpilat«Ml  by  law,  are  and  right  for  the  injury  done  to 
equally  entitled  to  the  paternal  him,  freely  without  sale,  fuUy  witb- 
<  (Uisideration  and  protection  of  the  out  any  denial,  and  speedily  with- 
in w  for  their  niaintonance  and  se-  out  delay/* 
curity."  i^Yiek  Wo  v.  Hopkins,  118  U.  S. 

Coke's  cojninent   on   the  words  of  ^ioG. 

the    (Ireat    Charter,    nuUi    rtndcmus,  i''(iulf  &e.  R.  R.  Co.  v.  Ellis,  165 

etc.,    contains    the    ess<Mice    of    the  U.  8.  150. 

principle    of    equality    as    originally  ^'^  Fleasy   v.   Ferguson,    163   U.   S. 

understood     in     the     phrase    itf    the  537;     Atchison    &e.    R.     R.     Co.    v. 

iMpial  protection  of  the  laws:   "an*!  Matthews,  174  V.  S.  96. 

therefore      every      siibject      of      this  i"  Cotting    v.    Oodard,    183    U.    S. 

n»alin,     for     injury     <h>ne     in     bonis  70;    Connolly   v.   Union    Sewer   Pipe 

icrri.s  rt  I  fK'/Stnui  by  any  other  sub-  Co.,  184  T".  S.  540. 

ject.  bo  he  <'cclesiastical  or  temporal.  i**  Chicago,  M.  &  St.   P.  R.  Co.  v. 

Minnesota.  134  V.  S.  418. 
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low  rates,  while  other  persons  vven^  allowed  to  receive  reason- 
able profits  upon  the  capital  they  had  invested,  the  companies 
were  deprived  of  the  equal  protection  of  the  laws.  In  the 
Texas  case^®  it  was  said  that  the  equal  protection  of  the  laws 
is  denied  where  property  is  wrested  from  an  individual  without 
compensation  for  the  benefit  of  another  or  of  the  public,  and 
in  the  Nebraska  case^"*  equal  protection  and  due  process  are 
treated  almost  as  meaning  the  same  thing.  ' 

The  state  courts  likewise  identify  equality  and  due  process 
of  law.  So  it  is  said  in  Millett  v.  People,^^  that  due  process 
of  law  or  the  law  of  the  land  is  the  general  public  law  bind- 
ing upon  all  the  members  of  the  community,  and  not  partial 
or  private  laws  affecting  the  rights  of  i)rivate  individuals  or 
classes  of  individuals.  Tlie  law  of  the  land  has  been  said  to 
be  the  opposite  of  arbitrary,  unequal  and  j)artial  legislation,*-- 
and  as  due  process  may  be  said  to  be  the  essence  of  constitu- 
tional government,  so  the  Supreme  Court  has  said  **the  eciual- 
ity  of  rights  of  citizens  is  a  principle  of  republicanism. ''^^ 

Equality  is  for  the  purpose  of  controlling  the  validity  of  legis- 
lation a  more  definite  conception  than  lil)erty,  for  it  has  the 
advantage  of  being  measurable.  (lovernment  cannot  be  con- 
ceived without  an  infringement  of  liberty,  while  the  claim 
of  equality  is  consistent,  in  idea  at  least,  with  almost  any  form 
of  governmental  power.  The  power  of  criminal  and  civil  legis- 
lation, the  judicial  power,  the  taxing  power,  and  the  police 
power,  may  all  be  exercised  with  a  due  regard  for  the  principle 
of  equality. 

The  principle  of  equality  has,  however,  this  great  diflficulty: 
it  cannot  mean  that  all  persons  must  under  all  circumstances 
be  treated  alike,  but  it  can  only  mean  that  equal  conditions 
must  receive  equal  treatment.  But  what  constitutes  inequality 
of  condition?  Is  it  not  true  that  all  unequal  and  class  legisla- 
tion of  former  times  was  based  upon  alleged  inequality  of 
condition?  And  is  not  class  legislation  justified  to-day  upon 
the  same  ground?  Only  a  practical  and  concrete  treatment 
of  the   problem  can   produce   workable   theories. 

i^Beagan     v.    Farmers*    Loan    &  and  se(i  State  ex  rel.  Wyatt  v.  Ash- 
Trust  Co.,  154  U.  S.  362.  brook,  154  Mo.  .S75,  48  U  B.  A.  265. 
20  Smyth  v.  Ames,   169  U.  S.  466.  -•«  United  States  v.  Cniikahank,  92 
-1  117  III.  294.  r.  S.  542. 
--State  V.   T.ooniis,   115   Mo.   307; 
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For  the  purpose  of  further  analysis  the  idea  of  equality  may 
be  expressed  by  saying  that  it  excludes  in  prmciple  both  partic- 
ular burdens  and  special  privileges,  but  admits  of  reasonable 
classification. 

It  is  then  necessary  to  inquire,  what  is  meant  by  particular 
burdens,  special  privileges,  and  reasonable  classilicatioiL 


CHAPTER  XXIX. 
PABTICTJLAB  BX7BDEN8. 

§  612.  Subject  selected  to  be  responsible  for  condition  call- 
ing for  burden. — It  is  an  elementary  principle  of  equal  jus- 
tice, that  where  the  public  welfare  requires  something  to  bt* 
given  or  done,  the  burden  be  iiflposed  or  distributed  upon 
some  rational  basis,  and  that  no  individual  be  singled  out  to 
make  a  sacrifice  for  the  community.  This  principle  lies  at 
the  foundation  of  the  law  of  taxation,  and  applies  equally  to 
the  police  power.  With  reference  to  the  latter  it  may  be  ex- 
pressed by  saying  that  to  justify  the  imposition  of  a  burden 
there  must  be  some  connection  of  causation  or  responsibility 
between  the  i)erson  selected  or  the  right  impaired  and  tli<? 
danger  to  the  public  welfare  or  the  public  burden  which  is 
sought  to  be  avoided  or  relieved.  The  violation  of  this  prin- 
ciple is  illustrated  in  a  statute  of  Illinois  of  1855,  which  pro- 
vided that  H  railroad  comi)any  should  be  liable  to  pay  the 
expenses  of  coroner's  inciuest  and  burial  not  only  if  a  person 
should  be  killed  by  its  cars  or  machinery  or  any  accident 
thereto,  but  also  if  any  i)erson  should  die  on  any  of  its  cars. 
If  a  person  happens  to  die  on  a  railroad  car  from  illness,  there 
is  evidently  not  the  slightest  causal  connection  between  the 
business  of  the  railroad  company  and  the  public  inconvenience 
and  loss  for  which  the  statute  seeks  to  make  the  railroad  com- 
pany responsible.  The  provision  was  therefore  held  unconsti- 
tutional in  the  absence  of  any  violation  of  law  or  omission  of 
duty.^  A  municipal  ordinance  required  a  railroad  company 
to  place  powerful  arc  lamps  twenty-five  feet  above  its  tracks 
at  a  number  of  street  crossings  and  to  keep  them  lighted  every 
night  from  dark  to  dawn.  It  appeared  that  the  railroad  com- 
pany ran  no  trains  through  the  city  after  8  P.  M.  It  was  held 
that  the  object  of  the  ordinance  could  not  be  the  security  of 
the  citizens  from  the  running  of  trains,  and  that  the  required 
arrangement  and  power  of  the  lamps  showed  that  the  city 
meant  to  throw  the  duty  of  ligliting  its  streets  upon  the  rail- 

1  Ohio  &  Mississijipi  U.  Co.  v.  Ln«ko;-,  7S  111.  55, 
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road  eoiiipaiiy.  The  ordinance  was  therefore  declared  void." 
So  the  oblig^ation  to  pave,  clean  and  sprinkle  the  whole  of  the 
streets  throug:h  which  a  street  railroad  runs  cannot  be  imposed 
upon  a  street  railroad  company  except  as  a  consideration  for 
the  jrrant  of  a  franchise,-^  although  it  may  be  required  to  keep 
the  portion  occupied  by  the  tracks  free  from  diLst."* 

The  l-nited  States  Supreme  Court  states  the  principle  illus- 
trated in  these  cases  by  saying:  **The  property  must  be 
the  cause  of  the  detriment.*'^  It  is  not  sufficient  that  some 
property  is  needed  to  prourote  some  public  interest  or  relieve 
some  public  necessity,  otherwise  the  taking  of  private  property 
for  public  use  without  compensation  would  be  justified.  It  is, 
however,  on  the  contrary,  a  dictate  of  the  principle  of  cHiuality, 
that  where  some  person's  property  is  taken  for  public  use,  an 
equivalent  be  given  for  the  sacrifice  and  this  equivalent  be 
borne  by  the  public  at  large.  **The  e(|ual  protection  of 
the  laws  which  by  the  Fourteenth  Amendm(»nt  no  state 
can  deny  to  the  individual,  forbids  legislation,  in  what4?ver 
form  it  may  be  stated,  by  which  the  property  of  one  individual 
is  without  compensation  wrested  from  him  for  the  benefit  of 
another,  or  of  the  public.''" 

A  number  of  cases  recpiire  consideration  in  which  the  con- 
nection between  burden  and  responsibility  is  doubtful  or  not 
obvious. 

§  613.  Particular  services. — The  Ordinance*  for  the  Northwest 
Territory  provided  th^it  no  nian's  j)articular  services  shall  be  de- 

-Cleveland,  ('.  ('.  &,  St.  Ij.  R.  ('.  v.  erinjr    the    entire    lot    would    be    the 

Conneraville,  147  Ind.  277,  46  N.  E.  cause      of       unsanitary       conditions 

r)79.  through    lack    of    ventilation;    hence 

•'  State    V.    Now    Orleans    ('.    &.    L.  there  is  no  compensation.     If,  on  the 

U.  Co.,  49  La.  Ann.  1571.  other  hand,  the  law  requires  that  the 

.  owner    leave    a    portion    of    his    lot 

•«  Dillon     Municipal     Corporatii»ns,         t   •    •        ,i        ,       .  ^  ■  -, 

^  '  jidjoining  th(«  street  vacant  in  order 

§   7l.'l,  and  §  620,  infra.  .      .  ^,  •  i^i       r   ^i        .       . 

^         ^  ^         y      '  to  increase  the  width  of  the  street, 

r.  Davidson  v.  New  Orleans,  96   V.  the  condition   sought    to   be   avoided 

^-  •^'-  or  remedied  is  not  one  for  which  the 

'•Reagan  v.  l-^armers'  Loan  &  dwner  is  responsible,  and  the  bur- 
Trust  Com])auy,  1.34  U.  S.  362.  The  den  is  placed  upon  him  for  the  bene- 
following  will  further  illustrate  the  fit  of  the  ])ublic  simply  because  his 
operation  of  the  principle:  The  law  proj)erty  is  needed;  hence  conipensa- 
requires  that  a  tenement  house  shall  tion  is  due.  St.  Louis  v.  Tlill.  116 
lot   cover  more  than   a  certain   pr<»-  \lo.  527. 

ymrtion  of  a  buildinjj  lot;  here  the  The  Prussian  C«ide  of  1794  (Intro- 
building   erected   by   the   owner  cov-  duction,   §§   74,  7o)   provides:      Par- 
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inandiMl  without  just  compensation,  and  this  provision  has 
been  (unbodied  in  the  constitution  of  some  statesJ  In  other 
states  this  rule  would  follow  from  the  principle  of  equality. 

Where  the  law  requires  of  a  person  engaged  in  a  business 
affected  with  a  public  interest  a  report  of  transactions  or  con- 
ditions, the  purpose  is  generally  to  control  the  business;  and 
this  duty,  it  seems,  can  also  be  imposed  where  the  primary 
object  is  to  furnish  vital  statistics;  so  where  a  minister  is 
required  to  report  the  marriages  which  he  solemnises;^  or 
where  physicians  are  made  to  report  cases  of  birth  or  death 
in  their  practice."  It  is  probably  not  a  sufficient  justification 
of  the  reriuirement  of  a  particular  service,  that  it  requires  no 
substantial  sacriiiee  of  time*  or  money;  so  it  has  been  held 
that  street  railroad  companies  eannot  b(*  required  to  carry 
policemen  without  i)aym(»nt  of  fare.*'\ 

The  most  important  ease  of  particular  services  r(*quired  be- 
longs to  the  judicial  power,  under  which  attorneys  are  recjuired 
to  d(4Vnd  j)(K)r  persons.  In  Illinois,  '^  Michigan,  ^-,  Califor- 
nia ^'^  and  Washington,  ^^  it  is  held  that  this  duty  may  be 
imposed  as  incident  to  the  oilice  and  the  privileges  of  an  attor- 
ney, though  no  compensation  be  provided,  while*  in  Indiana'*''* 
and  Wisconsin'^'  the  county  was  held  liable  for  compensaticm, 
and  in  Indiana  the  requirement  without  compensation  was 
held  unc(mstitutional.  The  amount  of  compensation  may  be 
fixed  by  authority.^" 

§  614.  Emergency  services.— The  duty  to  render  common  pub- 
lic «ervic(»s  does  not  violate  the  principle  of  equality,  although 
not  every  one  may  in  every  instance  be  called  upon  to  perform 

ticular    rights    and    advantages    of  ioWUhou   v.   United  Traction   (!o., 

members  of  tin*  state  must  yield  to  76  N.  V.  Suppl.  203. 

rights  and  duties  for  the  promotion  i»  Vise  v.  Hamilton  Co.,  19  111.  78. 

of  the  public  welfare,  if  a  conrtict  ^- Bacon    v.    Wayne   Co.,    1    Mich. 

between    the    two    arises.      But    the  4(il. 

ptate  is  b<)U!id  to  itidemnifv  the  one  i^  "Rowe  v.  Yuba  Co.,  17  Cal.  61. 

who  is  required  to  sacrifice  his  par-  '*  Fresby  v.  Klickitat  Co.,  5  Wash. 

ticular    rights    and    advantages    for  ."^'iO. 

the  benefit  of  the  commonwealth.  i^Blythe    v.    State,    4    Ind.    525; 

7  e.  g.  Indiana  and  Tennessee.  Webb  v.  Baird,  6  Ind.  13. 

«  State  V.  Madden,  81   Mo.  421.  is  Dane  Co.  v.  Smith,  13  Wis.  585. 

©Robinson   v.  TTaniilton,  <iO   Iowa,  i^  Samuels  v.  County  of  Dubuquu, 

134;  State  v.  Wordin,  56  Conn.  216.  in  Iowa  536. 
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them.***  In  an  emergency  the  duty  naturaUy  devolves  on  those 
who  are  able  to  help  and  who  are  at  hand.  The  common  law 
has  long  recognised  that  all  persons  are  required  to  aid  and 
assist  in  the  enforcement  of  the  law,  and  authorises  the  sh<^iff 
to  call  out  the  power  of  the  county,  if  necessary  to  break  resist- 
ance. In  such  cases  the  call  will  necessarily  be  confined  to  a 
portion  of  the  able-bodied  men  only,  and  unless  the  selection 
is  clearly  affected  by  favor  or  partiality,  the  rule  of  equality 
is  not  violated. 

Thus  services  may  be  enlisted  in  case  of  a  conflagration.'® 
The  Revised  Code  of  Chicago-^  provides  that  every  person 
present  at  a  fire  shall  be  subject  and  obedient  to  the  orders  of 
the  fire  marshal  in  extinguishing  the  fire  and  removing  and 
prote(*ting  property,  a  refusal  to  obey  being  punished  by  fine, 
and  i)ower  being  given  to  arrest  and  detain  the  person  refus- 
ing until  the  fire  is  extinguished,  when  he  is  to  be  taken  before 
a  magistrate.  In  Minnesota  an  ordinance  providing  for  the 
arrest  of  persons  refusing  at  a  fire  to  obey  the  orders  of  au- 
thorised persons  was  held  void  on  the  ground  that  the  arrest 
was  intended  as  punishment  and  was  not  inflicted  by  due 
process  of  law.^' 

So  the  duty  to  report  cases  of  contagious  disease  may  be  laid 
not  merely  upon  heads  of  families,  and  physicians,  but  upon, 
any  person  having  knowledge  of  a  case. 2- 

Since  in  all  these  eases  the  duty  is  in  reality  general,  no  com- 
pensation is  due.23 

§  615.  Underwriters'  patrols. — A  peculiar  instance  of  compul- 
sory service  is  found  at  present  in  the  legislation  of  New  York, 
Illinois,  and  other  states,  creating  so-called  underwriter's 
patrols.-^  Boards  of  underwriters  are  incorporated,  at  the 
meetings  of  which  each  company,  agent,  or  person  doing  fire 

i«  As  to  liability  to  military  con-  the    provision    has   since   been    made 

scription   see   K needier   v.   Lane,   45  general  for  the  state   (R.  L.  eh.  32, 

Pa.  St.  238.     Parker  v.  Kaughman,  §  14). 

34   Ga.    136;    as   to    road   labor   see  -«>  §  644. 

Dennis  v.  Simon,  51  Oh.  St.  233.  36  i-'i  Judson    v.    Reardon,    16    Minn. 

N    E.  832,  Tie  Dassler,  35  Kan.  678.  431. 

12  Pac.  130.                           *  22Chapin  Municipal  Sanitation,  p. 

19  By   n    tolonial    act    of   1711    the  431;  reqnireil  in  a  number  of  states. 

fire  \v!i Ills  of  Boston  were  authorised  ■-•<  Sears    v.    Gallatin     County,    20 

to   roninuuid    and    rfvpiire    assistance  Mont.  462,  40  L.  R.  A.  405. 

for  Ihc  oxtiii^niishin;;  of  fires  and  re-  -'♦  111.    Rev.    Stat.    eh.    142,    N.   Y» 

covering  goods  from  buildings,  an<l  Laws  1867,  ch,  846. 
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insurance  business  in  the  city  is  entitled  to  representation  and 
to  one  vote.  The  majority  may  determine  upon  the  main- 
tenance of  a  fire  patrol  and  upon  a  maximiun  expense  to  be 
incurred  therefor,  the  amount  not  to  exceed  a  certain  per- 
centage of  the  aggregate  of  premiums  returned,  and  every 
underwriter  is  for  this  purpose  ref{uired  under  penalty  to  make 
a  statement  of  the  premiums  received  by  him.  The  amount 
is  assessed  upon  all  underwriters  in  proportion  to  the  premiums 
received.  This  legislation  was  sustained  in  New  York  as  a 
police  regulation  imposed  upon  those  having  the  sole  right  to 
do  insurance  business,  for  the  purpose  of  preserving  life  and 
property. 2^  In  order  to  justify  this  compulsion,  it  is  necessary 
to  regard  eiTorts  to  minimise  losses  as  reasonably  incident  to 
the  insurance  business. 

DANGKHS  DITK  TO  NATURAL  CONDITIONS.     §§616-620. 

§  616.  At  common  law.  — It  is  not  doubted  that  the  owner 
of  a  house  abutting  (m  a  public  street  may  be  required  to  keep 
the  roof  free  from  snow,  the  fall  of  which  might  injure  per- 
sons passing  on  the  street.*-*'  While  he  is  not  responsible  for 
the  fall  of  the  snow,  its  Hnbility  to  fall  from  a  considerable 
height  is  due  to  the  erection  of  the  building,  and  thus  the 
owner  is  indirectly  responsible  for  the  danger.  It  seems  to  be 
essential  to  the  common  law  idea  of  a  nuisance,  that  th(» 
offensive  condition  be  due  either  to  the  act  of  man,  or  to  the 
failure  to  maintain  that  which  has  been  erected  and  created 
by  human  agency,  in  a  safe  or  proper  condition.  At  common 
law  there  is  no  liability  for  a  natural  condition  not  in  any 
way  traceable  to  positive  human  action.  Thus  malarial  swamps, 
or  lowlands,  swollen  streams,  weeds  or  insects,  or  diseased  ani- 
mals, do  not  constitute  actionable  nuisances.^" 

§  617.  Under  the  police  power.— It  does  not,  however,  follow 
that  such  conditions  are  beyond  the  police  power.  There  is 
some  legislation  dealing  with  dangers  of  this  kind,  so  especially 
for  filling  in  lots  covered  with  stagnant  water.^^  The  duty 
to  destroy  Canada  thistles  and  other  noxious  weeds  is  some- 

26  New    York    Board    of    Under-  27  Giles  v.  Walker,  24  Q.  B.  D.  656. 

writers  v.  Whipple,  37  X.  Y.  Ruppl.  -'8  Cliapin  Municipal  Sanitation,  p. 

712.  106. 

2«»  Shipley  v.  Fifty  Assonatey,  infi 
^lass.  104. 
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times  cast  upou  owners  of  lands,  and  upon  railroad  eouipanies 
with  regard  to  their  rijjfht  of  way.  In  Illinois  the  county  au- 
thorities are  empowered  by  statute  to  take  possession  of  an 
infected  tract  (without  unnecessarily  depriving  the  owner  of 
any  legitimate  use  and  enjoyment)  and  to  exterminate  the 
thistles  at  the  expense  of  the  owner.2»  A  statute  of  ^lassa- 
chusetts^"  directed,  for  sanitary  purposes,  the  raising  of  cer- 
tain lowlands  to  a  level  thirteen  feet  above  low  water  mark. 
The  work  was  required  in  the  first  instance  of  the  owner;  upon 
his  default  the  work  w^as  to  be  done  by  the  public  at  his  ex- 
pense, but  he  was  given  the  alternative  right  to  demand  that 
the  land  be  taken  over  by  the  public  at  a  fair  valuation.^'  We 
thus  find  that  the  owner  is  given  an  election  between  improve- 
ment at  his  expense,  and  expropriation  under  eminent  domain. 
What  the  public  needs  is  the  improvemnt  and  not  the  land, 
and  only  because  it  cannot  be  exp(M*ted  to  present  tlie  private 
owner  with  the  improvement,  it  needs  the  land  in  order  to 
make  the  improv(»mont,  provided  that  the  owner  cannot  be 
induced  to  make  the  improvement  or  pay  for  it.  The  necessity 
for  the  exercise  of  the  right  of  eminent  domain  is  thus  con- 
ditional, and  may  be  avoided  by  the  owner.  Under  tlie  statute, 
however,  the  owner  is  not  compelled  to  make  the  improvement 
at  his  expense.  The  Supreme  Court  of  Massachusetts  has,  how- 
ever, upheld  other  laws  requiring  owners  to  raise  their  lands 
to  such  permanent  grade  as  may  be  necessary  to  secure  com- 
plete drainage  thereof.'^- 

;^  618.  Reasonableness  of  requirement.^ It  seems  just  that 
an  owner  should  be  compelled  to  put  his  land  in  such  condition 
that  it  will  not  be  imminently  dangerous  to  others,  provided 
it  can  be  done  at  a  reasonable  expense.  In  the  case  of  the 
raising  of  low  lauds  it  may  well  be  urged  that  the  danger  is 
not  imminent  and  tliat  the  ex])ense  exceeds  what  may  be  called 
the  condition  uf)on  which  proi>erty  is  held  in  the  community. 

The  rightfulness  of  the  rcMiiiirement  to  clenr  land  of  weeds 
and  pests  would  likewise  depend  upon  the  difficulty  and  ex- 
pense of  the  undertaking.  An  ordinanee  of  a  county  of  Cali- 
fornia declared  ground  squirrels  to  be  a  public  nuisance,  and 

-i>Act   of    March    15,    1872;    Rov.  '•-' Xickeraon  v.  Boston,  131  Mass. 

StJit.  ch.  IS.  :i06.     Soc  Rov.  J.aws,  i-h.  75,  $$  75, 

•^<»  Laws  of  lS7l!,  <^li.  L'90.  70. 

■51  BaiHTtift      V.      C'ainbrid^o.      ll'G 
Mass.  438. 
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required  all  owners  of  land  within  the  county  within  90  days 
to  exterminate  and  destroy  such  ground  squirrels  on  their 
respective  lands.  The  Supreme  Court  of  the  state  regarded 
the  requirement  as  incapable  of  being  carried  out,  and  de- 
clared the  ordinance  unreasonable  and  void.^^  The  court  said : 
**Such  an  ordinance  differs  materially  from  laws  requiring 
an  occupant  of  lands  to  keep  them  free  from  noxious  weeds, 
or  such  as  make  it  the  duty  of  an  owner  of  diseased  domestic 
animals  to  kill  them  in  order  to  prevent  the  spread  of  the  dis- 
ease. These  are  matters  over  which  the  property  owner  has 
control,  and  the  requirements  are  reasonable  and  just.'' 

§  619.  Land  not  the  source  of  the  danger.— It  seems,  how- 
ever, that  the  improvement  of  natural  conditions  cannot  be 
compelled,  where  the  land  to  be  improved  does  not  contain 
the  source  or  instrument  of  the  danger.  An  act  of  Illinois  of 
May  19,  1883,  authorised  municipalities  to  require  repairs  of 
embankments  of  riparian  owners  whose  duty  it  was  in  law  or 
equity  to  maintain  them,  but  the  act  was  repealed  in  1899, 
and  probably  never  had  any  application,  since  no  such  duty 
existed.  An  early  act  of  Louisiana^^  imposed  the  duty  of 
making  levees  to  protect  the  inhabitants  against  inundation 
upon  riparian  proprietors.  The  dike  burdens  recognised  by 
the  ancient  laws  and  customs  of  lower  Germany  fall  upon  all 
the  owners  of  lands  exposed  to  floods,  and  correspond  to  the 
principle  of  joint  compulsory  improvements  sanctioned  by  the 
Supreme  Court  in  Wurts  v.  Hoa gland. •^•'^  A  Prussian  statute 
provides  that  where  land  is  in  such  condition  and  location  that 
the  maintenance  of  a  forest  on  it  will  diminish  or  remove  the 
danger  of  floods  or  landslides,  the  establishment  or  main- 
tenance of  forests  can  be  compelled,  if  the.  loss  to  be  averted 
considerably  outweighs  the  injury  resulting  to  the  owner  from 
the  restrictions  imposed  upon  him.  Pull  compensation  must 
be  awarded  to  tho  own  or. "^^ 

"3  Ex  parte  Hodges,  87  Cal.  162.  thereby    a    considerable    injury    can 

3*  Act  No.  31,  Fe])rnary  7,  1829.  be  avoided  from  others  or  from  the 

35  114  U.  S.  606.  state   itself,    or   a    considerable   ad- 

3«  Act  of  July  6,  1875.    This  legis-  vantage  can  be  procured  for  either, 

lation  is  an  application  of  the  gen-  provided   the  one  or  the  other  can 

eral    principle    laid    down    by    the  he   done   without   any   disadvantage 

Prussian  Code  of  1794,  which  says:  to   the   owner.     Also  where   the   in- 

the    state    can    restrict    the    private  jury  to  be  averted  or  the  advantage 

property  of  its  citizens  only  where 

41 
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Ref(»reiice  lias  been  made  before  to  tlie  doctrine  enunciated 
by  the  Supreme  Court  of  Massachusetts  that  when  land  forms 
a  natural  barrier  to  water  courses  the  owner  may  be  prohibited 
from  unduly  weakening  it  by  removal  of  soil;^^  but  this  is  far 
from  holdinjJT  that  positive  measures  of  protection  may  be  re- 
quired of  the  owner. 

So  a  railroa<i  company  cannot  be  required  to  maintain  a 
causeway  which  it  has  built  for  its  own  use,  and  which  happens 
to  protect  lands  lyinji:  back  of  it  from  the  inroads  of  the  tide.*^ 

The  priTi(*ii)h*  seems  to  be  that  where  the  natural  condition 
of  property  threatens  an  innninent  danjifcr  which  can  be  averted 
at  reasonable  expense  or  by  reasonable  restrictions,  the  owner 
may  be  recjuired  to  do  what  is  necessary  to  avert  the  loss; 
the  owner  of  property  can,  liowever,  not  be  required  to  take 
measures  for  the  removal  of  dangers  originating  beyond  his 
property,  simply  because  his  property  is  needed  or  adapted 
for  measun^s  of  relief. 

§  620.  Gleaning  sidewalks.— The  courts  arc  not  agreed 
whether  owners  of  lots  abutting  on  a  street  can  be  required 
to  keep  the  sidewalk  free  froui  snow  and  ice.  The  duty  has 
been  sustained  in  Massachusetts,*"^  in  New  York,**"  and  in 
Indiana,^ ^  while  the  power  to  impose  it  has  boon  denied  in 
Illinois*-  and  New  llanipsliin*.*'*  The  requirement  is  sanc- 
tioned by  the  Kn-rlish  Puhlie  Health  Act.^** 

In  Massachusetts  the  onlinanee  was  upheld  as  a  polic<»  regula- 
tion re(jnirin^r  a  duty  to  Ix'  performed  hijrhly  salutary  and  ad- 
vantaireous  to  the  eitizrns  oC  a  po[)ul()us  and  elosely  built  city. 
imposed  nj)on  those  who  are  so  situated  that  they  (*an  most 
]>romptly  and  e<)!iveniently  perform  it,  and  who  have  also  a 
peenliar  inter<'st  in  the  sidewalk,  deriving  special  benefits  from 

to  l)p  proriirod,  from  or  to  the  state  "^s  Koch  v.  Delawnro  etc.  R.  R.  Co., 

or    its    citizens,     considerably     out-  ^3  N..  ,T.  T^.  l^oG. 

wei^lis    iIh*    (lisadvantnji^e    resultinjy  •'^«>  (loddnnl.     Petitioner,     16    Pick. 

to    the    owner    from    llie    restriction.  r»04,  IS.^;"). 

In     tlie     latter    <'ase.     howov«»r,     tlie  ^'>  Carthage   v.    Frederick,    122   N. 

stale  must  take  care  that  the  owner  V.  268. 

\\lio   is  restrained   he  completely   in-  ^i  Reinken    v.    Fiiehring,    130    Fnd. 

demiiifled   for  tlie  injury  suffered  by  3S2. 

him.     lik.   I,  Title  s,  §§  29-31.  ^^  Gridley  v.  Bloomiuj^ton,   8,S  lU. 

•""  ('«»nim(»n\\ealth     v.     Tewksbury,  r)54  ;  Chicago  v.  O^Brien,  111  111.  ."»32- 

11      Mete.     .'».■;:      (Commonwealth     v.  ^.i  State  v.  .Taekman,  69  N.  H.  31S, 

Alger,  7  <'ush.  53.                                  "  41  Atl.  347,  42  L.  R.  A.  438. 

44  38  and  'M)  Viet.  ch.  r>5,  §  44. 
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it  for  purposes  of  building  and  passage.  The  New  York  court 
rests  its  decision  chiefly  on  the  necessity  to  the  public  and  the 
small  inconvenience  to  the  owner.  In  Illinois,  on  the  other 
hand,  it  is  held  that  the  abutting  owaer  has  the  same  interest 
in  the  removal  of  the  snow  as  other  citizens,  and  no  more ;  and 
that  the  requirement  is  therefore  a  special  burden  inconsistent 
with  the  principle  of  equality.  We  have  then  in  support  of 
the  power  the  argument  of  necessity  and  convenience  and 
special  interest;  against  the  power,  the  contention  that  the 
burden  bears  no  relation  to  a  condition  peculiar  to  the  person 
charged. 

The  argument  in  favor  of  sustaining  the  duty  seems  the 
stronger  one.  The  abutting  owner  has  in  the  street  fronting 
his  premises  special  easements  of  light  and  air,  he  may  use 
it  for  piling  up  brick  while  building,  and  keep  carriages  wait- 
ing in  front  of  his  door,  and  he  frequently  uses  part  of  the 
street  bed  for  areas,  coal  holes,  and  vaults.  This  special  inter- 
est seems  sufficient  to  justify  the  imposition  upon  those  who 
enjoy  it  of  a  common  service  which  is  not  unduly  burdensome. 
Where  the  city  undertakes  to  clean  the  main  portion  of  the 
street,  it  may  also  be  said  that  the  apportionment  of  expense 
and  labor  between  the  city  and  the  owner  corresponds  approxi- 
mately to  the  proportion  of  public  and  private  interest  in  tho 
street.  The  power  to  regulate  property  relations  by  changing 
indefinite  equities  into  definite  rights  and  obligations  between 
the  parties  is  properly  a  legislative  power  where  the  regula- 
tion affects  many  persons  in  the  same  condition,^^  and,  espe- 
cially in  cases  involving  small  amounts,  is  apt  to  produce  better 
practical  justice,  than  an  attempt  to  weigh  minutely  charges 
and  benefits.  Here  the  duty  is  laid  according  to  a  compre- 
hensive and  general  system,  and  there  is  no  such  disproportion 
between  benefit  and  burden  as  to  show  an  abuse  of  legislative 
power.'*® 

In  view  of  the  fact  that  heavy  snowfall  and  the  formation 
of  ice  can  gpnerally  not  be  foreseen  or  guarded  against,  and 
that  there  is  urgent  need  of  immediate  relief  to  prevent  dis- 
comfort and  accident,  it  may  also  be  said  that  there  is  in  such 
cases  an  emergency  which  justifies  the  enlistment  of  the  aid 
of  all  who  are  in  a  position  to  render  services  without  a  sub- 

45  Commonwealth  v.  Alger,  7  Cush.  ♦«  Parsons  v.  District  of  Columbia, 
53.  170  U.  S.  45,  52,  57. 
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stantial  sacrifict^.  This  arjurument  has  especial  force  where 
the  duty  is  thrown  upon  occupying  o\\Tier8. 

It  is  certain  that  the  view  upholding;  the  power  corresponds 
to  the  long  established  practice  of  legislation,  and  it  may  be 
noted  that  in  Illinois,  where  the  requirement  was  held  to  be 
unconstitutional,  the  power  to  impose  it  was  given  to  the  city 
of  Chicago  as  early  as  1837.  Every  presumption  is  in  favor 
of  the  constitutionality  of  a  governmental  power  which  has 
always  been  exercised,  and  has  commended  itself  to  the  poj)- 
ular  judgment  as  fair  and  reasonable. 

The  Supreme  Court  of  Illinois  sustains  the  imposition  upon 
street/ railroad  companies  of  the  duty  to  clean  that  part  of  the 
streets  which  is  occupied  by  them,  partly  upon  the  ground 
that  the  construction  of  the  tracks  prevents  water,  etc.,  from 
running  down  the  gutters,  partly  upon  the  ground  of  special 
rights  which  the  railroad  company  has  in  the  street,  while  the 
abutting  owner  is  held  to  have  no  such  special  right.**" 

In  Wisconsin,  Michigan  and  Nebraska  an  owner  may  also 
be  required  to  keep  the  sidewalk  in  front  of  his  lot  in  repair.*** 

SPECIAL  LIABILITY  IN  CONNECTION    WITH   HAZARDOUS   UN- 
DERTAKINGS.    §§  621-638. 

§  621.    Extension  of  liability  beyond  common  law  principles. 

—  In  a  number  of  eases  th(*  Inw  throws  burdens  upon  those  who 
engage  in  i\  business  or  undertaking  specially  affecting  th<* 
public  welfare,  whieh  an*  not  in  aeconlanei^  with  the  rules  of 
liability  of  the  eonnnon  law.  The  departure  from  the  rules  of 
the  common  law  hns  beiMi  complaint^d  of  as  a  departure  from 
the  rules  of  justice,  and  by  an  identification  of  justice  with 
due  process  of  law  th(»  (|uestion  of  constitutional  power  has 
been   rnised."*^     Since  thes(»  special   rules  of  liability  are  reij- 

*"  Chicaj^o  V.  Chicaj];o  T^nion  Tnir-  taxing   power.      The   roquiremont    to 

tion  Co.,  199  III.  259,  65  X.  E.  24.S.  build  sidewalks  has  boon  uphold  as  a 

•♦sTIiner  v.   Fond  du  Lac,  71    Wis.  poli(*o  roj^ulation  in  Palmor  v.  Wav, 

74;    Lynch    v.    Hubbard,    101     Mich.  (5  Col.  106,  and  Mayor  of  Now  I boria 

43;  Lincoln  v.  Janosch,  63  Nob.  707,  v.  Fontoliou,  lOS  La.  460,  .^i>  So.  369. 

56  L.  K.  A.  762.  and  as  an  oxtToise  of  the  power  to 

The  question   of  the  power  to  re-  compel    labor   on    roads   in    Trust o<^ 

(juire    the    building    of    sidewalks    is  of  Town   of  Paris  v.  Berry,  25  Ky. 

closely   connected    witli    th<'   rjuestion  4S3. 

of    the    constitutionality    of    special  ^'*  Missouri      Pacific      R.      Co.     v. 

assessments,    which    belongs    to    the  Humes,  115  U.  8.  512. 
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iilarly  created  to  insure  an  increased  protection  of  persons  and 
property,  they  fall,  if  valid,  within  the  province  of  the  police 
power.  They  involve  the  principle  of  equality,  since  the  im- 
position of  a  special  liability  would  be  undue  discrimination, 
if  the  special  circumstances  of  the  business  did  not  justify  it. 

§  622.  Liability  for  the  cost  of  ofScial  supervision.— ^Tost 
states,  since  the  latter  part  of  the  past  century,  have  created 
offices  or  commissions  to  supervise  certain  branches  of  busi- 
ness which  in  a  special  manner  affect  safety  or  some  other 
public  interest.  This  has  been  done  especially  with  re<rard  to 
railroads  and  mines,  and  banking  and  insurance.  In  some 
cases  the  cost  of  these  administrative  services  has  been  thrown 
upon  the  business  that  has  made  them  necessary.  In  several 
states  this  system  has  been  abandoned  in  the  case  of  railroad 
commissions,^  as  unwise,  since  commissioners  paid  by  the  rail- 
road companies  were  found  not  to  be  sufficiently  independent. 
The  validity  of  such  a  reciuirement  does  not,  howev(»r,  depend 
upon  its  wisdom,  and  has  been  sustained  by  the  United  States 
Supreme  Court.-  The  court  holds  that  the  exaction  is  not  in 
the  nature  of  a  tax,  and  that  to  require  that  the  burden  of  a 
service  deemed  essential  to  the  public  in  consequence  of  the 
existence  of  the  corporations  and  the  exercise  of  privilejj^es 
obtained  at  their  reciuest,  should  be  borne  by  the  corporations 
in  relation  to  whom  the  service  is  rendered,  is  neither  denying 
to  the  corporations  the  equal  protection  of  the  laws,  nor  making 
any  unjust  discriminati(m  against  them.  The  court  refers  to 
the  fact  that  the  nMiuirement  that  a  vessel  examined  shall  pay 
for  the  examination,,  is  a  part  of  all  quarantine  systems.  So 
the  vessels  pay  for  the  services  of  the  pilots  whom  they  are 
compelhnl  to  employ.  In  New  York  a  statute  was  sustained 
imposing  the  cost  of  an  electrical  commission  upon  the  electrical 
romj)anies  subject  to  its  supervision.*^  In  Illinois  the  fees  of 
grain  inspectors  an*  borne  by  the  owners  of  grain  warehouses,^ 
and  the  fees  of  mine  inspectors  by  the  owners  of  the  mines  in- 
spected.*'^ 

1  So  in  Towa,  ISSS,  eh.  28,  §  31.  e  Chicago  &o.  Coal  Co.  v.  People, 

-•Charlotto     etc     K.     R.     Co.     v.  181    111.  270,  54  X.  E.  961,  48  L.  R. 

Oibbcs.  142  V.  S.  3S(i.  A.  .")r>4.     Siniilnr  decisions  in  Loniai- 

■'•  Pe<)]»le  ox   rrl.    N.   Y.   &c.   Co.   v.  ana:      New   Orleans   v.   Kee,   31    So. 

S<|uire,    107    \.    V.    r^9^;    N<nv    York  1014    (laundries);    Louisiana    State 

V.  Squiro,  U-l  V.  S.  175.  Rd.  of  Realth  v.  Standard  Oil  Co., 

*  People  V.  Harper,  91  111.  307.  31  So.  1015  (coal  oil). 
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The  many  statutes  recently  enacted  for  the  admission  to 
certain  professions  upon  examination  almost  invariably  pro- 
vide that  the  examiners  be  paid  by  fees  charged  the  candidates; 
it  has,  however,  been  held  that  the  cost  of  the  ofiScial  examina- 
tion of  railroad  engineers  as  to  their  fitness  for  their  position 
may  be  laid  only  upon  the  railroad  company  employing  the 
engineer  examined,  and  not  upon  other  railroad  companies; 
i.  e.,  the  railroad  company  can  be  made  to  pay  only  for  a  service 
indirectly  rendered  to  it  by  the  state.® 

§  623.    Liability  for  the  cost  of  remedial  measures.— It  has 

been  held  in  Minnesota  that  a  special  license  fee  may  be  col- 
lected of  liquor  dealers  for  the  purpose  of  making  up  a  fund 
for  the  establishment  and  maintenance  of  an  asylum  for  inebri- 
ates.^ Here,  too,  the  cost  of  a  public  service  is  laid  upon  that 
business  which  renders  the  service  necessary. 

§  624.  Liability  for  acts  of  persons  employed  under  l^gal 
compulsion.— It  has  never  been  contended  that  because  a 
steamer  must  have  officers  examined  and  licensed  by  federal 
authority,**  the  owner  of  the  steamer  ceases  to  be  liable  for  their 
negligence.  The  liability  of  the  owner  is  justified  by  the  fact 
that  he  may  choose  his  officers  from  among  those  properly 
qualified,  that  they  are  subject  to  his  orders  and  to  discharge 
for  iniscoiuluct,  and  that  the  license  does  not  mean  a  guaranty 
of  fitness.'*  A  statute  of  Pennsylvania^^  provided  that  no  mine 
shall  he  operated  without  the  supervision  of  a  mine  foreman;*^ 
that  no  on(*  niny  act  as  a  mine  foreman  unless  he  is  registered 
as  a  holder  of  a  certilieate  of  qualification  granted  by  the  secre- 
tary of  internal  afi'airs;^'-  and  that  the  mine  foreman  shall 
visit  and  examine  every  working  place  in  the  mine  and  direct 
that  it  be  properly  secured  by  props  or  timber,  and  shall  see 
that  all   slopes,   shafts,  ways,  signal  apparatus,  pulleys  and 

«*»  Baldwin  v.  Louisville  &  N.  R.  R.  an  employee,  by  the   fact  that  the 

Co.,   85  Ala.  619,   7  L.  R.  A.   266;  employee    was    a    repristered    phar- 

Xasliville,  (\  &  St.  L.  R.  Co.  v.  Ala-  macist,    which    class    alone    was    by 

bania,  128  U.  S.  96.  statute  allowed  to  fill  prescriptions. 

•  State  V.  Cassidy,  22  Minn.  312,  Burgess  v.  Sims  Drug  Company,  114 

1875.  Iowa  275,  86  N.  W.  307,  54  L.  R.  A. 

« United   States   Rev.   Stat.   4438,  364. 

4463.  10  Digest  1895,  p.  1340. 

^  So    a    druggist    is    not    relieved  ii  §  108. 

from  liability  for  injuries  caused  by  i- §  101. 
a  j)rescri]>tiou  uogligcutly  put  up  by 
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timberiiij^  are  in  sjil\'  und  ciW.'lviA  working  condition.* ••  For 
any  injury  to  person  or  property  occasioned  by  any  violation 
of  the  act  or  any. failure  to  comply  with  its  provisions  by  any 
owner,  operator,  mine  forenum,  or  fireboss,  the  statute  gave 
a  right  of  action  against  the  owner  or  operator.'**  The  Supreme 
Court  of  Pennsylvania  ludd  that  so  much  of  the  last  mentioned 
section  as  imposed  a  liability  upon  the  mine  owner  for  the 
failure  of  the  foreman  to  comply  with  those  provisions  of  the 
act  which  compel  his  employment  and  define  his  duties,  was 
unconstitutional  and  void  J''  The  decision  should  probably  not 
be  understood  as  meanin*?  that  the  mere  compulsory  employ- 
ment of  the  foreman  and  th(»  vi^sting  in  him  of  certain  pow(»rs 
of  direction  was  suflrtcient  or  intended  to  relieve  the  mine  owner 
from  the  duty  of  the  great(»st  care  on  his  part,  but  only  that 
in  80  far  as  a  direction  was  ma<le  by  the  foreman  within  his 
statutory  powers,  the  owner  could  not  be  made  liable  for  the 
consequences  of  complying:  with  such  direction.  It  would 
have  to  be  assumed  that  th(»  owner  di<l  not  know  of  the  fore- 
man's incompetency,  or.  havin*^  such  knowledge,  had  no  power 
to  discharge  him.  The  principle  would  then  simply  be  that 
one  person  cannot  be  made  liable  for  tli(»  acts  of  another  per- 
son, which  are  made  binding  upon  him  by  law.  Such  liability 
would  be  without  any  fault,  a  special  burden  without  any  pos- 
sibility of  avoiding  it. 

§  625.  Ship's  liability  for  fault  of  pilot.— Yet  it  has  been 
held  by  the  United  States  Supreme  Court,  in  accordance  with 
certain  decisions  of  state  courts,'**  that  a  vessel  is  liable  for  a 
collision  solely  due  to  the  fault  of  the  pilot  whose  employment 
was  compelled  by  the  port  regulations.'^  The  court  bases  its 
decision  upon  the  old  established  principle  of  the  maritime  law 
impressing  upon  the  ship  the  liability  for  the  damages  it  has 
caused,  a  principle  not  yielding  to  port  regulations  which  the 
ship  owner  voluntarily  adopts  by  bringing  the  vessel  within 
the  port.  It  is  also  said  that  **it  is  the  duty  of  the  master  to 
interfere  in  cases  of  the  pilot's  intoxication  or  manifest  inca- 
pacity, in  cases  of  danger  which  he  does  not  foresee,  and  in  all 

18  §5  149, 150.  206;    Williamson  v.   Price,   4   Mart. 

i*§216.  N.  S.  399;  Yates  v.  Brown,  8  Pick. 

18  Dnrkin   v.   Kiiip^ston   Coal   Coni-      23. 
pany,  171  Pa.  St.  193.  it  The  China,  7  Wall.  53. 

^•Bussy    V.     Donahlson,    4    Dall. 
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cases  or  groat  necessity.  The  master  lias  the  same  power  to 
displace  the  pilot  that  he  has  to  remove  any  subordinate 
officer  of  the  vessel.  He  may  exercise  it  or  not,  according  to 
his  discretion.^' 

l*erhaps  this  view  of  the  relation  of  the  master  to  the  pilot 
jiiay  help  to  reconcile  the  <lecision  with  the  principle  before 
stated.  In  p]nji:land  the  vessel  under  similar  circumstances  is 
by  statute  exempt  from  liability.^ ^  Such  is  also  the  rule  under 
article  738  of  the  (.icrinan  Commercial  Code.  And  the  same 
rule  has  recently  been  reco^ised  by  the  Supreme  Court  of 
the  United  States  as  jroverninp:  actions  at  common  law  as  dLs- 
tin^uished  from  suits  in  admiralty.^" 

S  626.     Civil  damage  acts. — In  several  states  the  law  provides 

that  any  person,  or  desiirnated  relatives  (especially  husband, 
wife,  child  and  parent),  who  shall  be  injured  in  persdn  or 
property  or  means  of  support,  by  any  intoxicated  person,  or 
in  c()nse(iuence  of  the  intoxication  of  any  person,  shall  have  a 
cause  of  action  for  dama*i:es  ajrainst  the  person  who  by  supply- 
inji:  the  lij^uor  caused  the  intoxication,  and  ajrainst  the  pers<m 
who  as  owner,  etc.,  i)eriiiits  the  occupation  of  premises  for  the 
sale*  oL*  Uie  liquor  which  causes  the  intoxication  resulting?  in 
such  injury .-'^  In  some  stat<»s  also  the  recovery  of  pamblinj^ 
losses  is  allowed  ajrainst  the  owner  of  the  j)reniises  who  know- 
iuLdy  alloAvs  tlinn  to  Ix*  used  for  p:aniblinjr. 

It  is  obvious  that  in  such  cases  the  chain  of  causation  between 
the  coiKluct  of  tile  jjcrson  held  liahU*  and  the  injury  for  which 
he  is  held  liable  is  so  lon«^  and  in  its  initial  links  so  weak  that 
coninion  sense  ratliei*  revolts  a<rainst  the  injustice  of  the  rule. 
Vet  the  rule  has  btM'n  held  to  Ix*  constitutional.-* 

TIk*  \ew  York  Court  oL'  Appeals  holds  that  while  the  le^is- 
latnT(»  may  not  impose  upon  one  man  a  liability  for  an  injury 
sulVered  by  another  with  whieli  he  had  no  connection,  it  may 
chaiii^^e  the  rule  of  the  conunon  law  which  looks  only  to  the 
proximate  cause  of  the  mischief,  in  attachintr  legal  responsi- 

^'<r,'2  Goo.  ITI,  ell.  L'i),  §  30;   Mer-  -i  Bcrtholf  v.   O^Reilly,   74   X.   Y. 

.liniit  Shipping   Act,   1894,   §   r)33.  ."00,    1S7S;    Mullen   v.    Pock,   49   Oh. 

I'MIomcr  Ramsdoll  Transportation  St.   447,   31    X.   E.   1077;    Bedore  v. 

("n.  V.  ('onij>ajJ:nio  (Jon.  Transatlanti-  Nowton,    54    X.    TI.    117:    State    v. 

(|uo,  IS'J  V.  R.  406.  Lndlnjrton,   33   Wis.   107;    Howes  v. 

-"  o.   «:.   Mass.  Kov.  LaAvs,  oh.  100.  Maxwell,  l.'>7  Mass.  333. 


§626 


CIVIL  DAMA(iE  ACTS. 


649 


bility,  and  allow  a  recovery  to  be  had  against  those  whose  acts 
contributed,  although  remotely,  to  produce  it.  The  court 
admits  that  the  only  absolute  i)rotection  against  tlie  liability 
imposed  by  the  act  is  to  be  found  in  not  using  or  permitting 
the  premises  to  be  used  for  tlie  sale  of  intoxicating  liquors, 
and  it  relies  strongly  upon  the  legislative  pow(»r  to  pr()hil)it 
such  sale  entirely.  Instead  of  prohibiting  the  h^gislatnn*  ni?iy 
discourage  the  traffic  by  creating  liability  for  ('onst^quential 
damages.  The  court  speaks  of  the  act  as  an  (»xtn*me  exercise 
of  legisliitive  i)Owrr,  and  it  is  to  be  noted  that  New  York  has 
abandoned  this  legislation,  giving  a  cause  of  action  to  a  person 
injured  through  intoxication  only  if  he  gave  notic(»  to  the  seller 
not  to  sell  to  the  ])erson  intoxicated.-^ 

It  appears  that  the  only  ground  upon  which  the  liability 
of  the  owner  of  the  premises  can  be  sustained  is  that  he  might 
have  forbidden  their  use  for  selling  intoxicating  liipiors.  This 
imi)Iies  that  he  had  no  absolute  right  to  l(»t  t\wiu  for  that  pur- 
pose, and  that  again  means  that  th<»  sale  of-  liquor  is  absolut<»ly 
within  the  control  of  the  legislature.-'^  Tpon  a  similar  reason- 
ing the  civil  damage  acts  in  cases  of  gambling  are  to  be  sup- 
j)orted.-^ 


'--  Liquor  Tax  Ijuw,  §  '.V.). 

-3  Howes    V.    Maxwell,    157    .Mass. 

:::$3. 

•-•*  Trout  V.  iMarvin,  6l'  Oh.  St.  132, 
5G  N.  E.  655. 

Note :  Suhcontraclors '  liens. — A 
Himilar  diffieulty  is  j)reseiited  by  the 
provisions  of  the  Mechanics'  Lien 
I^iws  which  allow  subcontractors  or 
hiborers  to  file  liens  apui\st  the 
j»roperty  upon  which  they  have  been 
employed,  for  labor  an<l  material 
furnished  in  improving  it,  although 
there  is  no  privity  of  contract  be- 
tween them  and  the  owner.  This 
legislation  does  not  fall  under  the 
police  power,  since  it  is  enacted 
merely  for  the  enforcement  of 
private  claims,  an<l  will  therefore 
not  be  fully  considered  here.  See 
Boisot, .Mechanics'  l/ien  Laws.  §  L'3. 
It  is  sustaine<l  in  a  number  of 
jurisdictions  upon  tlic  ^i-omikI  tlmt 
the    law    constitute**    the    roiifrrutor 


the  owner's  agent  for  contracting 
with  others,  and  makes  the  owner 
the  surety  for  the  perfornumce  of 
the  contractor's  subcontracts,  and 
that  the  law  nuiy  thus  import  its 
stipulations  into  future  contracts  be- 
tween owner  and  contractor.  Hart 
N.  Boston  &c.  R.  K.  Co.,  121  Mass. 
510;  Bardwell  v.  Mann,  4(5  Minn. 
L\S5,  48  X.  \V.  11  HO;  Mallory 
V.  La  Crosse  Abattoir  Co.,  80 
AVis.  170.  Other  jurisdictions, 
however,  deny  that ,  the  law  may 
impose  burdens  u|)on  the  owner  as 
a  condition  of  allowing  him  to 
improve  his  property,  the  creation  of 
\\hi<)i  he  hns  n«>t  by  any  act  of  his 
invited,  and  which  he  cannot  by  rea- 
S(  nable  precautions  avoid.  Wat- 
ers V.  Wolf,  162  Pa.  St.  15.T; 
Palmer  v.  Tingle.  55  Oh.  St.  4L»n,  15 
X.  K.  '.\]'.\:  .Tolin  Spry  FiUinln'r  Co. 
V.  S:mlt  Snvgs.  Bk.  Loan  &-  Trust 
(•<»..    77    Mich.    1!>0,    4.T    \.    W.    77S. 
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If  the  power  of  prohibition  did  not  exist,  if  the  owner  had 
a  constitutional  right  to  let  his  premises  for  the  sale  of  liquor, 
he  could  evidently  not  be  held  for  consequences  of  the  exercise 
of  that  right  over  which  he  had  no  control. 

It  follows  also  frorm  the  principle  that  acts  which  are  of 
common  right  cannot  be  burdened  with  consequences  flowing 
from  acts  of  others  which  cannot  be  foreseen  or  avoided,  that 
wh(»n  the  tenant  sells  li<|Uor  illegally  without  the  knowledgi* 
of  the  landlord,  the  latter  cannot  be  held  liable.^s 

§  627.  Liens  under  U.  S.  revenue  laws.— The  United  States 
lieveuue  laws,  under  which  land  used  for  an  illicit  distill- 
ery may  be  forfeited,  ])rovide2«  ^jiat  no  bond  of  a  distiller 
shall  be  approved,  unless  he  is  the  owner  in  fee,  unencumbered 
by  any  mortgage,  judgment  or  other  lien,  of  the  lot  of  land  on 
which  the  distillery  is  situated,  or  unless  he  Hies  with  the  col- 
lector the  written  consent  of  the  owner  and  of  any  mortgagor 
or  lienor,  that  the  premises  may  be  used  for  the  purpose  of 
distilling  spirits,  subject  to  the  provisions  of  law,  and  expressly 
stipulating  that  the  lien  of  the  United  States  for  taxes  and 
penalties  shall  have  priority  over  such  mortgage  or  lien,  and 
that  in  ease  of  the  forfeiture  of  the  distillery  premises  the  title 
to  the  same*  shall  vest  in  the  United  States  discharged  from 
such  mortgage,  judgment  or  other  incumbrance.-' 

It  also  api)ears  from  the  ease  of  United  States  v.  Stowell, 
last  cited,  that  jx'rsoiial  j)roperty  used  in  the  violation  of  the 
revenue  laws,  does  not  become  the  subject  of  forfeit un»,  unless 
so  used  with  the  consent  or  connivance  of  the  owner. 


If   the  J.-iw    is    to   be    free    from   tlie  iiuMits  iii;»«le  l»y  tlie  owner  to  the  con- 

objeet'n^m    (»f  creatiiijj  arl)itrary  :iii<)  traetor    .siibseM|iient     t«)    sueh    notieo. 

tlierefore    iineonstitiitional     hnrdons.  Kellomjr   v.    Ho\v«.'S,    SI    Cal.    170,    2- 

it  shonhl  make  tlie  owner  or  liis  ]»ro|)-  lac  ")()<);  Stimsnn  Mill  Co.  v.  Hraiiii. 

erty  liable  at  most  for  the  fair  value  13G  Cal.  122,  68  Pac.  481,  57  L.  R. 

of  the  labor  ami  material  furnished.  A.  726,  1902. 

!in«l     not     for     any     eontraet     price  --"'State  v.  Williams,  30  X.  J.  L. 

agree<l  upon  between  lienor  ami  con-  102;  City  of  Campbellsbiirg  v.  0<\p- 

tractor  in  excess  of  what  the  owner  wait   (Ky.),  72  S.  W.  314. 
agreed  to  pay;   and  there  slunild  be  -"Rev.  St.  §  3262. 

either   a   y»rovision   tliat   lien    notices  -'"  nol>bins  v.  Ignited  States,  96  U. 

must  be   filed   within   a    brief   |)eriod  S.  :U>o;  United  States  v.  Stowell.  133 

aflcr   the   work   is  d..m-.   or   that    tlw  C.  S.  1. 
lien  notice  shall  invalidate  oidy  ]iay- 
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§  628.    bangers  arising  from  the  operation  of  railroads.— 4 1 

is  a  matter  of  common  experience  that  the  employment  of 
steam  or  other  mechanical  ])ower  for  purposes  of  locomotion 
is  attended  with  danger  to  the  safety  of  persons  and,  under 
certain  conditions,  of  property.  The  courts  recognise  this  by 
exacting  of  railroad  companies  an  extraordinary  degree  of 
care.  They  have,  moreover,  in  view  of  the  difficulty  of  proving 
negligence,  raised  certain  presumptions  unfavorable  to  the  rail- 
road company  or  other  carrier;  thus  where  an  accident  hap- 
pens, and  the  passenger  shows  that  he  was  free  from  negli- 
gence, it  will  be  i)resumed  that  the  carrier  was  at  fault,^*  and  if 
fire  can  be  traced  to  the  locomotive  of  a  railroad  a  like  pre- 
sumption will  arise.^^ 

Rules  that  the  courts  evolve  without  legislation  will  naturally 
also  be  sanctioned  by  the  courts  if  enacted  by  statute.^^  In 
North  Carolina  a  statute  has  been  upheld  which  shifts  the 
burden  of  i)roving  contributory  negligence  on  the  part  of  the 
passenger  to  the  railroad  company.^*  A  statute  of  Kentucky 
provides  that  the  killing  or  injuring  of  cattle  by  the  engine  or 
car  of  any  company  shall  be  prima  facie  evidence  of  negligence 
and  carelessness  on  the  j>art  of  the  company,  its  agents  and 
servants.32  ^^  in  ^  iiumber  of  Southern  states,  statutes  making 
railroad  companies  responsible  for  all  damage  done  or  caused 
by  the  running  of  trains,  to  cattle  or  otherwise,  have  been 
interpreted  as  shifting  the  burden  of  proof,  and  have  been 
upheld  upon  this  construction. ^^ 

§  629.  Injuring  or  killing  of  cattle.— In  many  states  legisla- 
tion has  been  enacted  re(iuiring  railroad  companies -to  fence 
their  tracks  in  order  to  prevent  the  straying  of  cattle  thereon. 
As  the  reijuirement  tends  to  protect  the  safety  of  trains  and 
l)assengers  as  well  as  that  of  the  cattle,  it  is  clearly  an  exercise 
of  the  police  power.'^^     In  Kentucky  it  seems  to  be  justified 

28Yeoman8    v.    Contra    Costa   etc.  33  Ark.  816;  Tilley  v.  St.  Louis  &c. 

Co.,  44  Cal.  71.  R.  C,  49  Ark.  536;  Macon  &<;.  R.  Co. 

•-•»  Shearman     &     Kedfield,     Negli-  v.  Vaughn,  48  Ga.  464;   Mobile  &c. 

gence  5th  Ed.  §  G76.  R.    C.    v.    Williams,    53    Ala.    595; 

30  Augusta  &  S.  R.  R.  Co.  v.  Ran-  Nashville  &  Chattanooga   R.   Co.  v. 

dp.n,  79  Oa.  304.  Peacock,  25  Ala.  229. 

••'1  WallMcc    V.    WostiTn    X.    C.    R.  •••»  Thorpe   v.   Rutland   &c.   R.    Co., 

Co..  104  X.  ('.  442.  27   Vt.   140;    KjiihvMv  Co.  v.  Slmrpo, 

3-' Kfutiii-ky  St;itut»»s  1 SDO.  §  S(H).  ;»»S  Oli.  St.    MO;    TV'insylvania    R.  C. 

38  Little  R(uk  oir.  M.  Ci.  v.  F*;i.vnp.  v.    Rihict,   &)   P:i.   St.    164;    Missouri 
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(delusively  as  a  measure  of  safety  of  traffic,  for  it  has  hi*vn 
held  to  be  an  unconstitutional  delegation  of  the  police  power 
to  leave  it  to  the  option  of  the  adjoining  land  owner  whether 
the  fence  shall  be  built  or  not.-'*''  It  is  generally  admitted  that 
where  the  reciuirement  exists,  the  company  failing  to  erect  or 
maintain  such  fence  may  be  made  liable  for  all  damage  to 
cattle  caused  thereby,^**  although  the  owner  allowed  his  cattle 
to  stray,  and  trespass  on  the  tracks.^" 

It  has  also  been  held  that  a  statute  is  valid  which  makes  the 
railroad  company  liable  for  the  killing  or  injuring  of  stock  by 
moving  trains,  etc.,  on  unfenced  tracks,  the  act  being  inter- 
l)reted  as  applying  to  stock  killed  in  consequence  of  the  neglei't 
to  maintain  fences  and  as  containing  an  implied  requirement 
to  build  a  fence.^^  A  similar  statute  was  held  to  be  unconsti- 
tutional in  Washington,  partly  on  the  ground  that  no  provision 
was  made  for  the  case  that  no  fence  could  be  lawfully  erected, 
and  also  because  the  erection  of  a  fence  would  apparently  ex- 
cuse from  liability  even  where  there  was  negligence.^**  This  Case 
evidently  assumes  that  ah  absolute  liability  cannot  be  imposed. 
The  question  whether  in  the  absence  of  any  requirement  <»f 
fencing,  exi)ress  or  imi)lied,  the  legislature  can  make  the  rail- 
road company  liable  for  the  killing  or  injuring  of  cattle  by 
the  running  of  trains  irrespective  of  negligence  or  of  the  lack 
of  fencing,  has  been  presented  to  the  courts  of  s<»veral  states: 
six  of  these  have  declared  such  law  to  be  unconstitutional.^" 


Pac.  R.  Co.  V.  numes,  111  U.  S.  ol2;  Z'2  N.  W.  519,  71  Wis.  472,  37  X.  W. 

^iissDuri  Pac.  R.  Co.  v.  HnrrelHon,  44  834. 

Kail.   253,   24   Pac.  4H.5;   .rohiison   v.  •''' (!or\\in    v.    New    York    &    Erio 

Orejjjoii   Short  Line  K.   Co.    (Idaho).  K.  R.  Co.,  13  X.  Y.  42;  otherwise  at 

;';>  L.  K.  A.  744;    Illinois  Central  R.  common  law.  Miin^er  v.  Tonawamla 

R.  Co.  V.  Crider,  91  Teiin.  489,  19  S.  &c.  R.  R.  Co.,  4  X.  Y.  349. 

\V.  (518.  ••««  Sullivan   v.  Oregon   R.   R.  &   X. 

."•- Owcnsboro     &c.     R.     R.     Co.    v.  Co..  19  Or.  319. 
Todd,  91   Ky.  17r>,  11   T..  R.  A.  28.1;  :<i»  Oregon  R.  &  X.  Co.  v.  Smalley, 

contra:    l^irniinglinm  etc   R.   R.  Co.  1    Wash.   St.   20(>,   23   Pac.    lOOS,    22 

V.  Parsons.  100  Ala.  ^'2.  Am.  St.  Rop.  143. 

"•'••Missouri  Pac.  R.  Co.  v.  Huines.  •»'^  Zeigler  v.  X.  &  S.   Ala.  R.  Co., 

11.")  T^  S.  012;   Birmingham  etc.  tl.  oS    Ala.    .194;    Birmingham    etc.    R. 

Co.  V.  Parsons,  100  Ala.  iMV2;  Jones  R.    Co.    v.    Parsons,    100    Ala.    G62; 

V.  Caleiia  et*-.  R.  R.  Co.,  1<>  hnva  6:  Bielenberg  &  Montana  etc.  R.  Co..  S 

Texas  Central  R.  R.  Co.  v.  Childress.  .Mont.   271,   2  L.   R.   A.   S13;    .Tensen 

()4    Tex.    .T4():    (^uMrkenl)ush    v.    Wis-  v.  T'nion  Pacific  R.  Co.,  6  T^tah  2.13, 

eonsin   ikr.   R.   R\   C,,..   r,2   Wis.   411.  4   L.   R.   A.   724;    Schenck  v.    Uni(»u 


§  030  FIKES  FKOM  LOC;OMOTlV*:iS.  653 

while*  one  court  has  Icl't  the  (lueslioii  opeii.*^  The  SuprciiH* 
Court  of  the  I'nited  States  has  not  yt*t  had  occasion  to  piiss 
upon  the  <|uestion.  The  constitutionality  of  the  bur(k»n  may  Im* 
defended  by  the  analoj^y  of  the*  absolute  liability  for  daina^^c 
done  by  fire;  but,  as  pointed  out  by  the  Supn^me  Court  of 
Connectieut,^2  j^  ^\^y^  ^..^^^,  l]^^^  animals  injured  are  where  tlu'y 
oufcht  not  to  be — tresspassers  obstruct inj?  the  def(»ndant's  rail- 
road track,  directly  exposinji:  the  defendant's  property  to 
hazard  and  loss. 

§  630.  Fire  started  by  sparks  from  locomotives.— On  the 
other  hand  it  is  w'cll  esta])lished  that  railroad  companies  may 
be  made  liable  for  losses  by  fin*  communicated  to  propt»rty 
by  sparks  escapinjj^  from  locomotives,  notwithstanding  the  fact 
that  they  have  us<»d  <'very  ])ossible  prcc^aution.  The  Maw  upon 
the  subjiM't  is  fully  reviewed  in  the  learned  o])ini()n  of  Justice 
Gray  in  St.  Louis  &  S.  F.  R.  Co.  v.  .Mathews.^-^  It  a])pears  that 
the  rule  of  absolute  liability  was  established  in  ^lassachusetts 
as  early  as  1840,  chan^inj?  the  earlier  rule  contained  in  tin* 
statute  of  l^M,  which  absolved  the  railroad  company  on  proof 
of  due  caution  and  dilij^^ence.**  The  reasons  on  which  this 
statute  w<Ms  mnintaincd  are  stated  by  Shaw,  Ch.  J.,  in  Hart 
V.  AVestern  Knilroad  Co.  r^'^ 

** Railroad  companies  accjuire  lariLre  profits  by  their  busiiu'ss. 
But  their  business  is  of  such  a  nature  as  necessarily  to  expose 
the  property  of  others  to  danjrer;  and  yet,  on  account  of  the 
pn'ixt  accommodation  and  advnntajLre  to  the  public,  companies 
are  authoriz«Ml  by  law  to  maintain  them,  danprerous  thougfh  they 
are,  jnid  so  they  cannot  be  reirarded  as  a  nuisance.  The  mani- 
fest intent  and  desit»n  of  this  statute,  we  think,  and  its  h^gal 
efTeet,  are,  upon  the  consideration  stated,  to  afford  some 
indemnity  airainst  this  i-isk  to  those*  who  are  exposed  to  it  and 
to  throw  the  resj)onsibility  upon  those  who  are  thus  authorised 
to  use  a  somewhat  danjicro.us  apparatus,  and  who  realise  a 
profit  from  it."*'* 

Pacific  R.  Co.,  .'   Wyo.  430;   Cjjforil  ^-i  GriHMoU  v.  ITousatouic  R.  R.  Co., 

V.  Union  Pa<ilic.  K.  R.  Co.,  1'  Id.  540,  54  Conn.  447. 

21  Pac.  416;  Oregon  R.  R.  Xav.  Co.  4.1  ir,-)  V.  S.  1. 

1U08,  2'2  Am.  St.  Rrp.    14.3.  u  ],yni;ni    v.    Hostoii    &    Won-cstiT 

n  W;Hlsuortli    v.    (^nioii    r.\r\Cu'   R.  ]i.   U.  <'<,.,  4  disli.  L»S.S. 

V.  Sniallry.   1   Wnsli.  St.  '2n{\,  -J.T  Pac.  »■•  \:\  Met.-.  09. 

Co.,  is  Col.  (Jnii,  '2'^  L.  R.  A.  SlL\  ^.j  Soc,     also,     CJrissoll     v.     Housa- 
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§  631.  Bailroad  crossings.— The  obligation  frequently  ex- 
pressed in  railroad  charters  that  the  railroad  company  shall 
put  highways  which  they  cross  in  such  condition  and  stat<?  of 
repair  as  not  to  imi)air  or  interfere  with  its  free  and  proper 
use,  relates  to  highways  in  existence  when  the  railroad  is  built. 
In  the  absence  of  any  positive  regulation  the  expense  of 
carrying  a  new  street  over  a  railroad  must  be  borne  by  the 
municipality  laying  out  the  street,**^  and  in  Illinois  an  ordinance 
rciiuiring  the  railway  company  to  make  a  safe  and  proper 
crossing  was  hold  invalid.^**  It  is  held  in  Massachusetts,  Minne- 
sota and  Kansas  that  the  railroad  company  is  entitled  to  com- 
pensation for  planking  its  roadway  at  the  crossing  of  a  new 
street,**-^  and  in  ^lichigan  such  compensation  may  be  claimed 
as  a  constitutional  right.^^ 

Gradually,  however,  the  view  has  been  gaining  ground  that 
the  duty  to  make  crossings  safe  may  be  imposed  upon  railroad 
companies,  although  the  highway  is  built  across  the  railroad 
and  not  vice  versa.  In  some  cases  this  duty  was  created  under 
a  n^served  i)ow('r  to  allow  the  corporate  charter,^  but  the  re- 
(|i!irement  has  also  bcM-n  maintained  in  the  absence  of  any  such 
reservation  as  an  exercise*  of  the  police  power.^  In  Illinois  a 
law  of  1869"  provided  that  '* hereafter,  at  all  of  the  railroad 

t(niic  &c.  II.   K.  Co.,   ')4  Conn.  447;  tral  R.  R.  Co.  v.  County  Commission- 

Klinn  v.  N<\v  York  C.  ic  TI.  K.  R.  Co.,  ers,  45  Kaiis.  716. 
14_:  N.  Y.  11,  'M  X.  K.  104(3;  Balti-         f»«  Chicago  &  Gran<l  Trunk  R.  Co. 

iMDic  &  Oliio  K.   K.  ('(».  V.  Kreagcr,  v.   Hough,   61    Mich.    507;    compare 

()I  Oh.  St.  :nL»,  ')(>  X.  K.  l.M)3.  with  People  v.  Lake  Shore  &  M.  S. 

i"  XoitlKTii    Central   R.    K.    Co.   v.  K.  Co.,  52  Mich.   277,  where  it  was 

lialtiuiorc   IJ.    II.    Co.,    46    M<1.   425;  iiitimato*!     that     the     railroad     com- 

1\()|»1('  V.  Lake  Slioro  &  M.  S.  R.  Co.,  pany  might  be  held  for  the  expense 

.'l'  Mich.  277.  of  making  approaches. 

^^^  Illinois      C<.ntral      R.      (\\      v.  i  Albany   &c.   R.   Co.   v.    Browiiell, 

Ulcnmingtnn,    76    111.    447.      It    was  21  X.  Y.  .345;  Portland  &c.  R.  Co.  v. 

s:  i«l    ill    a    later    dtM'ision    that    the  Deering,  78  Maine,  61;  Xew  York  & 

]K)int    was    left    iin(UMidod    in    this  X.  E.  R.  Co.  v.  Waterbury,  60  Conn. 

case  which  merely  held  that  the  city  1. 

having  made  the  crossing  could  not         -Boston    &c.    R.    Co.    v.    Railroad 

r(M'over   the   expense   from    the   rail-  Commissioners,    79   Me.    386;    Balti- 

road  company   (Chicago  &  X.  W.  R.  more  &  O.  S.  W.  R.  R.  Co.  v.  State 

Co,  V.  Chicago,  140  111.  300).  (Ind.),  65  X.  E.  50«. 

'■•State    V.     Hennepin     Co.     Distr.  -  X«»w  §  8  of  the  Act  of  ls74,  re- 

(  t..    12    Minn.  217,   7  L.  II.   A.   121;  garding    fencing    and    operation    of 

l5<<sf(Mi    «S.     Alli.iny    11.    Co.    v.    Cam-  railroads. 
Iridgc,  l.'O  Ma^s.  2^3;   Kansas  On- 
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crossings  of  highways  and  streets  in  this  state,  the  sever.il 
railroad  corporations  shall  construct  and  maintain  said  eros 
ings  and  the  approaches  thereto,  within  their  respective  right ; 
of  way,  so  that  at  all  times  they  shall  be  safe  as  to  persons  an  I 
property/'  The  Supreme  Court  of  Illinois  regards  this  as  a 
legitimate  police  regulation,  no  matter  whether  the  highway 
comes  to  the  railroad  or  the  railroad  to  the  highway.^  This 
view  has  been  practically  adopted  by  the  Supreme  Court  of 
the  United  States/* 

As  the  safety  of  crossings  nmy  require  the  elevation  or  de- 
pression of  tracks  and  involve  great  exp(»ns(%  it  is  proper  to 
inquire  whether  the  imposition  of  the  duty  is  in  accordance 
with  constitutional  principles.  The  probh»m  is  here,  as  in  the 
case  of  cattle  guards  and  fences,  one  of  causation  and  responsi- 
bility. Can  the  railroad  company  be  held  accountable  for 
dangers  resulting  from  improvements  which  are  not  for  its 
benefit  and  which  it  has  not  invited  ?  Is  it  not  true  that  the 
municipality  in  directing  travel  across  the  railroad  creates  a 
new  danger  which  the  operation  of  the  railroad  itself  would 
never  have  caused  .'  This  contention  has  been  answered  by 
pointing  out  that  travel  across  the  railroad  is  as  much  a  n(»cos- 
sity  as  travel  on  it,  and  that  the  avoidance  of  accidents  with 
regard  to  it  is  one  of  the  inevitable  risks  of  railroad  oi>era- 
tion,  for  which  the  owners  of  the  railroad  may  be  held  re- 
sponsible no  matter  at  what  time  the  travel  is  conducted  across 
the  road.  **  Unless  every  railroad  company  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  have  other  roads 
constructed  across  its  track  whenever  the  public  exigency 
might  be  thought  to  demand  it,  the  grant  of  the  privilege  to 
construct  a  railroad  across  the  state  would  be  an  obstacle  in 
the  way  of  its  future  prosperity  of  no  inconsiderable  magni- 
tude.''*^ ( Consequently  *' every  railroad  company  takes  its 
right  of  way  subject  to  the  right  of  the  public  to  extend  the 
public  highways  and  streets  across  such  right  of  way;"^    and, 

4  Chicago  &  N.  W.  R.  Co.  v.  Chi-  Railroads,  127  Mich.  219,  86  N.  W. 

cago,  140  111.  300,  the  poiut  not  be-  842,  affirmed  Detroit  &c  Ry.  v.  Os- 

ing  directly  involved  in  the  case.  born,  189  IT.  S.  383. 

B  Chicago,  B.  &  Q.  R.  To.  v.  Clii-  «  r]ii«>ajro   &    A.   R.    Co.   v.   Joliet 

cago,  166  U.   S.   Ji'i).     Siinilnr  prin-  oU:  R.   Co.,   lor>  111.  388. 

:*iple     whore     «»im'     railiojul     crossivs  '  riiifajro  &  X.  W.  R.  Co.  v.  (Mii- 

inother    rjiiIn..M<l.      See    Detroit.    Ft.  vix^o,   140   111.  300. 
SV.  &  B.  I.  Rv.  V.  Commissioners  of 
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if  so,  the  imposition  upon  it  of  the  burden  of  measures  required 
for  the  safety  of  the  highway  from  dangers  due  to  the  opera- 
tion of  the  railroad  is  justifiable. 

It  is,  however,  also  true  that  the  operation  of  the  railroad 
would  not  cause  danger  at -the  particular  place  if  it  were  not 
for  the  new  establishment  of  the  highway.  There  is  at  least 
a  divided  responsibility,  and  this,  together  with  the  great 
expense  of  raising  or  lowering  tracks,  has  led  in  many  instunces 
to  agreements  between  municipalities  and  railroad  companies, 
by  which  the  burden  of  the  abolition  of  grade  crossings  is 
divided  between  both.^  In  the  New  England  States  provision 
has  been  made  by  f^tatute  for  an  apportionment  of  the  burden, 
in  which  the  state  shares.'* 

§  632.  Injury  to  passengers.— Nebraska  seems  to  be  the  only 
state  which  imposes  upon  railroad  companies  a  liability  not- 
withstanding due  diligence  on  their  part  or  slight  negligence 
on  the  i)Hrt  of  the  i)assenger.  The  stntute  reads :'*^  '* Every 
rjiilrond  comi)any  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over  its  road 
except  in  cases  where  the  injury  done  arises  from  the  criminal 
negligence  of  the  person  injured,  or  where  the  injury  com- 
plained of  shall  be  the  violation  of  some  express  rule  or  regula- 
tion of  said  road  actually  brought  to  his  or  her  notice.''  Crim- 
inal negligence  has  been  defined  as  flagrant  and  reckless 
disregard  of  one's  own  safety  and  indifference  to  injury  liable 
to  follow.^  ^  The  statute  has  been  uj)held  in  a  number  of  cases 
without  a  thorough  discussion  of  principle  ;^^  and  in  a  recent 
case  the  court  says:^"^  **  Whether  these  decisions  are  altogether 
sound  in  princii)le  we  will  not  stop  now  to  incpiin'.  They 
silence  opposition  by  their  mere  numerical  strength,  and  with- 
out acknowledging  a  servile  submission  to  precedent  we  feel 

«Soe  Brooke  \\  Philaaelj)hin,   W2  277;    New   York  &   N.   E.   R.  Co.   v. 

Pa.  li'3;  Ar^roiitiiic  an<l  A.  T.  &  St.  Bristol,  151  U.  S.  556. 

F.    R.    (\).,    55    Kan.    7:iO;    Kt^lly   v.  »••  ('onij)ile(l  Statutes,  oli.   72,   Art. 

Minneapolis,  57  Minn.  "294:  ('lii<'aji:o,  I,  §   3. 

B.  &  Q.  R.  Co.  V.  Nebraska,   170  V.  u  CliieaKo,    B.    &    Q.     R.    Co.    v. 

S.  57:   Cliicajro   v.  .Tackson,   196  111.  Tla^e,  48  Neb.  97. 

496,  63  \.  E.  1013.  1-' Union   P.   R.   Co.    v.    Porter,   3S 

'••  l^oston    &    A.    K.    C'<».    V.    County  Neb.    226,    **it    is   not    believe<l    tliat 

Commissioners.    116    Mass.   7.');    Laws  the  statute   is   unconstitutional." 

ISIM),  rh.  42S:    Kev.   Laws,  <li.   111.   §  i-:  Chira^'o.    U.    I.    &    P.    K.    Co.    v. 

1-19:    Woo.lrtifT    v.    Catlin,    5-1    Conn.  Vounjr.  5S   Neb.  67S.   79   N.   W.  556, 
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bouiid  to  accept  them  as  conclusive  evidence  of  what  the  law 
is."  The  Supreme  Court  of  the  United  States  has  affirmed 
another  decision  involving  the  same  statute,  partly,  it  is  true, 
upon  the  ground  that  the  railroad  company  accepted  the 
liability  with  its  charter,  but  strongly  intimating  that  the  rule 
of  absolute  liability  is  justifiable  on  principle.^  ^ 

§  633.  Absolute  liability  for  personal  injuries  under  other 
legal  systems.— As  early  as  1838  a  Prussian  law  provided :  **  A 
railroad  company  is  bound  to  compensate  for  all  damage  aris- 
ing in  the  carriage  on  its  road  to  the  persons  or  goods  carried 
or  to  oth(*r  persons  and  their  property,  unless  it  can  prove 
that  the  damage  was  caused  by  the  fault  of  the  person  injured 
or  by  an  inevitable  outward  accident.  The  dangerous  char- 
acter of  the  enterprise  itself  is  not  to  be  regarded  as  such 
accident  relieving  from  responsibility.'^ 

A  German  Imperial  Law  of  1871  provides:  **If  in  the  opera- 
tion of  a  railroad  a  person  is  killed  or  injured  in  his  body,  the 
manager  or  owner  is  liable  for  the  resulting  damage  unless  he 
shows  that  the  ae(*i(lent  was  caused  by  a  force  of  nature  or  by 
Ihe  person's  own  fault/* 

The  liability  thus  extends  to  passengers,  servants  and 
strangers  eijually. 

The  same  j)rinciple  was  adopted  in  favor  of  workmen  only, 
but  so  as  to  include  factories,  mines,  ([uarries,  engineering 
works,  buildings  above  M)  feet  in  height,  and  agricultural  em 
I)loyments,  by  the  English  Workmen's  Compensation  Acts  of 
1897  and  1000.  The  workman  loses  his  right  only  if  his  own 
serious  and  wilful  misconduct  is  the  cause  of  the  accident. 

Compare  Report  of  Industrial  Commission,  IV,  p.  29,  which 
says:  **No  witness  demands  that  the  law  of  employers'  liabil- 
ity shall  be  nuule  as  broad  as  in  Great  Britain,  where  the  em- 
l)loyer  is  liable  for  a  limited  amount  of  damages  on  account 
of  injury  from  any  cause  whatever,  in  the  absence  of  con- 
tributory negligence  on  the  part  of  the  employee  injured." 

§  634.  Constitutionality  of  absolute  liability.— If  the  rule 
of  absolute  liability  is  held  to  be  unconstitutional,  it  must  be 
on  the  ground  that  justice  and  equality  forbid  that  a  person 
be  required  to  make  good  the  loss  of  another,  unless  some  fault, 

14  Chicago,  R.   I.  &  Pac.  R.  Co.  v.      610,  S.  C.  183  U.  S.  582. 
Zernecke,  59  Neb.  089,  o6  L.  R.  A. 
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or  culpability,  can  be  imputed  to  him.  This  is  the  position 
taken  by  the  courts  of  Alabama,  Montana,  Wyoming,  and 
Utah.^^  But  while  the  common  law  does  require  fault  of 
some  kind  as  a  general  principle,  it  has  always  recognised 
some  exceptions  (trespass  of  cattle,  fire,  etc.),  and  it  cannot 
be  said  that  the  rules  of  the  common  law  represent  the  only 
.  and  final  conclusions  of  justice.^  *^  The  principle  that  inevitable 
loss  should  be  borne  not  by  the  person  on  whom  it  may  hap- 
pen to  fall,  but  by  the  person  who  profits  by  the  dangerous 
business  to  which  the  loss  is  incident,  embodies  a  very  in- 
telligible idea  of  justice,  and  which  seems  to  be  in  accord  with 
modern  social  sentiment.  Moreover,  the  rule  of  absolute  liabil- 
ity is  established  in  our  law  in  the  case  of  fires  caused  by  loco- 
motives and  has  been  sanctioned  by  the  United  States  Supreme 
Court.*"  It  also  underlies  the  rule  of  respondeat  superior, 
since  the  employer  cannot  relieve  himself  from  liability  for 
acts  (lon(»  by  the  servant  within  the  scope  of  his  employment, 
by  proof  of  the  greatest  possible  care  in  the  selection  of  the 
servant.  Logic  and  consistency,  therefore,  demand  that  liabil- 
ity irrespective  of  negligence  should  not  be  denounced  as 
unconstitutional.  The  required  element  of  causation  may 
readily  be  found  in  the  voluntary  employment  of  dangerous 
instruments  or  agencies.  Some  preceding  vohnitary  act,  it 
seems,  ought  to  exist,  in  order  to  justify  liability ;  thus  it 
s(»eiiis  that  where  a  railroad  company  as  common  carrier  is  im- 
(ler  a  duty  to  receive  cattle  for  transportation,  it  cannot  be 
held  liabl(»  for  bringing  into  a  state  cattle  which  communicates 
Texas  fever,  if  it  had  no  reason  to  believe,  after  the  exercise 
of  the  utmost  diligence,  that  the  cattle  it  received  for  trans- 
])()rtation  were  liable  to  impart  or  capable  of  communicating 
the  fever J ^ 

The  Supreme  Court  of  Utah,  in  recognising  the  rule  of  ab- 

'•' Sec  §  &2\\  suiJra.  (Irissoll  v.   Hoiisatonic  R.  R.  Co.,  54 

i''"Tlio  principle  of  tho  «'(>inmoii  Conn.  447. 
law,    thjit    for    a    lawful,    reasonable  ''It   has   also   ]>eon    recognizee!  in 

ami    rareful     use    of    pro])erty     the  the    ease    of    a    statute    creating   an 

owner  eaiinot   he  made  liable,  is  not  absolute    liability    for   damage   done 

s<»   wrought    into   the  eoustitution   or  to     liighways    l>y    herds     of     eattle. 

into  the  very   idea   of  property  that  Jones  v.  Rrini,  16:")  V.  S.   ISO. 
i1    cannot   b'^   <le])arted    from   by   tlie  i«  Missouri,    K.    &    8.     R.    Co.    v. 

le^ishiture   where  ])r()tection    to  per-  Haber,   169  I'.  S.,  p.  613.  6.36. 
^<^^s  or  t<»  property  may  reiiuire  it.'' 
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solute  liability  in  ease  of  damago  done  by  cattle  to  highways, 
distinguished  the  decision  from  that  in  which  the  absolute 
liability  of  railroad  companies  for  stock  killed  had  been  held 
to  be  unconstitutional,  by  pointing  out  that  railroad  companies 
were  under  duty  to  run  their  trains,  thus  applying  the  prin- 
ciple that  absolute  liability  can  be  attached  only  to  a  volun- 
tary act.''*  However,  the  running  of  trains  is  so  essential  to 
the  operation  of  a  railroad,  that  the  duty  must  be  regarded  as 
voluntarily  assumed  in  opening  the  road  for  traffic. 

§  635.  Penal  liability  and  fault— Wrongful  intent  dispensed 
with.— The  (juestion  whether  wrongful  intent  is  essential  to 
the  commission  of  a  crime,  has  been  greatly  discussed  by 
writers  on  criminal  law.^'^  Whatever  may  be  the  true  prin- 
ciple in  case  of  felonies,^'  it  is  well  established  that  in  th<» 
case  of  misdemeanors  (which  include  nearly  all  police  offenses) 
the  legislature  may  dispense  with  the  requirement  of  wrong- 
ful intent,  understanding  thereby  the  intc^nt  to  violate  the  . 
law.  Under  the  wording  of  the  statutes,  such  intent  has  not 
been  held  to  be  essential  to  make  a  person  liable  for  selling 
adulterated  food  or  milk.'^^ 

In  these  cases  there  is  a  voluntary  act  which  the  party  does 
at  his  peril,  and  he  is  not  excused  either  by  ignorance  of 
law  or  ignorance  of  fact.  Either  kind  of  ignorance  implies 
a  fault,  and  it  must  be  assumed  that  with  due  diligence  the 
true  character  of  the  act  could  have  been  ascertained.  The 
statute  of  Illinois  against  adulteration  of  food  provides  that 
no  person  shall  be  convicted  under  any  of  the  sections  of  the 
act,  if  he  shows  to  the  satisfaction  of  the  court  or  jury,  that 
he  did  not  know  that  he  was  violating  any  of  the  provisions 
of  the  act,  and  that  he  could  not,  with  reasonable  diligence 
have  obtained  the  knowledge. ^'^ 

Where  the  law  prohibits  the  possession  of  killed  game  dur- 

"♦Brim  v.  Jones,  11  Vtah  200,  29  Commonwealth    v.    Fairen,    9    Allen 

L.  R.  A.  97.  489.      **If    the    legislature   deem    it 

20  bishop    New    Criminal    Law    I,  important  that   those  who  sell  shall 

5ii   285-3.36,  425-429.  be    held    absolutely    liable    notwith- 

*-'i  See  Reg  v.  Tolson,  23  Q.  B.  Div.  standing     their     ijjnornnee     of     the 

168;     Commonwealth     v.     Mash,     7  adulteration,  we  can  see  nothing  un- 

Metc.  472,  and  Bishop's  note  there-  reasonable    in     throwing    this    risk 

to,  New  Cr.  Tj.  I.  §  303a,  notes  15,  upon  them;"  also  Commonwealth  v. 

16,  18.  Evans,  132  Mass.  11. 

22  People  V.  West,  106  N.  Y.  293;  -^  Criminal  Code,  §  9m. 
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iiig  the  close  season,  it  has  been  held  to  be  no  valid  di»feiif»» 
that  the  game  was  killed  and  acquired  during  the  open  sea- 
son.2^  This  decision  assumes  that  it  is  possible  so  to  arrange 
the  killing  and  buying  of  game  that  it  will  be  disi>osed  of  en- 
tirely during  the  open  season.  A  statute  of  Maryland  pro- 
vided that  any  person  should  be  liable  to  an  indictment  who 
should  have  in  his  possession  any  book  or  record  of  numbers 
drawn  in  any  lottery  or  any  record  of  any  lottery  ticket.  The 
accused  alleged  that  the  articles  were  given  him  by  some  one 
he  did  not  know,  to  deliver  them  to  another  man,  and  that  he 
had  no  knowledge  what  the  articles  were.  It  was  held  that 
it  was  not  necessary  to  allege  or  show  knowledge;  that  on 
grounds  of  necessity  mere  possession  might  be  made  to  con- 
stitute the  offense ;  it  being  intimated  that  under  a  reasonable 
construction  of  the  statute  an  innocent  finder  or  other  clearly 
innocent  holder  would  not  be  punishable,  or  would  at  most 
have  a  nominal  fine  imposed  upon  him— the  latter  alternative, 
it  would  seem,  a  somewhat  (luestionable  expedient.-^  Per- 
haps a  penalty  may  be  imposed  notwithstanding  that  the  un- 
lawful character  of  the  act  could  not  have  been  aseertaine<l 
with  due  diligence,  if  the  act  itself  may  be  entirely  forbidden. 
So  a  person  might  be  punished  for  selling  liijuor  to  a  minor, 
though  the  minor  represented  himself  to  be  of  age,  and  his 
true  age  (M)uld  not  be  discovered.  And  so  as  to  a  sale  to  a 
habitual  drunkard .'-*''  It  is  held  in  New  Hampshire  that  the 
legislature  may  provide  for  double  damages  for  injuries 
caused  by  the  bite  of  a  dog:  *'it  wjis  to  discourage  the  keep- 
ing of  such  dogs  that  the  penalty  was  imposed,'"-*"  and  the 
k<»eping  of  dogs  is  under  the  absolute  control  of  the  legislature. 
Mere  prote(»tive  measures  uiny,  of  course,  be  taken  whelher 
the  party  whose  propt^rty  is  afflicted  th(M-el)y  is  at  fault  or  not : 
so  animals  straying  at  large  may  be  iini>ounded  irrespective  of 


24  Smith    V.    State,    155    Ind.    «ll,  S  X.  E.  898;  Commonwealth  v.  Zelt, 

58  N.  E.  1044,  51  L.  R.  A.  404.  138  Pa.  615,  11   L.  R.  A.  602;  State 

2^  Foril  V.  State,  85  Md.  465.  v.    Kartfiel,    24    Wis.    60.      Tii    Ohio 

-'fi  Under    thr    following    decisions  nnd  Indiana  ignorance  has  been  held 

ignorance  <1<>ch  not  protect:      Farmer  to  be  a   protection;    Miller  v.  State, 

V.     People.     77     Til.     322;     Tliimpe-  3  Oh.  St.  475;  State  v.  Kalb,  14  Ind. 

ler    V.    People,    92    111.    400;    .Fami-  403;   Farrell  v.  State.  45  Tnd.  371. 
son  V.  Burton,  43  lo.  282;  Common-  -"7  Craig  v.  Oerrish,  58  N.  H.  513. 

wealth    V.    Julius,    143    Mass.    132, 
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any  ne«^ligence  on  the  part  of  their  owner;  and  he  may  be 
charged  with  the  cost  of  impoimding.2« 

§  636.  Knowledge  presumed.— The  Supreme  Court  of  Mas- 
sachusetts says:  ''Of  course,  all  liability  is  measured  by  the 
defendant's  knowledge.  The  question  accurately  stated  is 
what  knowh»dge  is  sufficient  to  throw  the  peril  of  action  upon 
the  person  who  does  a  certain  act/'^-*  And  this  is  further  ex- 
plained as  follows:  '*When  according  to  common  experience 
a  certain  fact  generally  is  accompanied  by  knowledge  of  the 
further  elements  necessary  to  complete  what  it  is  the  final  ob- 
ject of  the  law  to  prevent,  or  even  short  of  that,  when  it  is 
very  desirable  that  people  should  find  out  whether  the  fur- 
ther elements  are  there,  actual  knowledge  being  a  difficult  mat- 
ter to  prove,  the  law  may  stop  at  the  preliminary  fact,  and, 
in  the  pursuit  of  its  policy,  may  make  the  preliminary  fact 
enough  to  constitute  a  crime.  It  may  say  that,  as  people  gen- 
erally do  know  when  they  are  selling  intoxicating  liquors, 
they  must  discover  at  their  peril  whether  wbat  they  sell  will 
intoxicate.  It  may  say  that  if  a  man  will  have  connection 
with  a  woman  to  whom  he  is  not  married,  he  must  take  the 
(*hance  of  her  turning  out  to  be  married  to  some  one  else. 
In  like  manner  it  may  say  that  people  are  not  likely  to  resort 
to  a  conmion  gaming  house  without  knowing  it,  and  that  they 
must  take  the  risk  of  knowing  the  character  of  the  place  to 
which  they  resort,  if  the  implements  of  gaming  are  actually 
present. '  '^^^ 

§  637.  Penal  liability  of  railroad  companies.— Railroad  com- 
panies or  their  agents  cannot  be  made  liable  criminally  or  in 
penal  damages  for  the  killing  of  stock  without  any  neglect  on 
their  part.-^'  The  killing  is  not  a  voluntary  act,  and  the  rim- 
ning  of  th(»  trains  a  lawful  occupation  which  the  legislature 
could  not  prohibit  entirely.  The  matter  assumes  a  different 
asp<»ct  when^  the  railroad  company  neglects  to  fence  its  tracks; 
this  supplies  the  element  of  fault,  and  penal  liability  is  jus- 

28McVey  v.  Barker,  92  Mo.  App.  Ccrdes  v.  State,  37  Kan.  48:  knowl- 

498.  (Mlgi»    sufficient    to    excite    the    sus- 

-"  Commonwealth    v.    Rejjan,     18*J  jticions  of  a  j)rudent  man  would  be 

Miass.  22,  64  X.  E.  407.  equivalent  to  knowledge  of  the  nlti- 

•^•>  Pommon wealth     v.     Smith,     166  mate  fact. 
Mass.  370,  44  N.  E.  503,  1896.    Also  -^^  State  v.  Divine,  98  X.  C.  778. 
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tified.22  'fii(»  valiility  of  penal  liability  luis  been  denied  under 
statutes  making  simply  an  exception  in  favor  of  railroad  com- 
panies fencing  their  tracks,  on  the  ground  that  as  the  statute 
imposes  no  duty  to  fence,  there  is  no  fault.-'*'^  The  penal  liabil- 
ity in  the  acts  for  the  protection  of  live  stock  is  generally 
imposed  for  damage  caused  by  the  absence  of  the  fence.  Puni- 
tive damages  or  other  penalties  have  also  been  imposed  by 
statute  for  failure  to  pay  for  the  injury  done  within  a  stated 
time  after  notice  is  given  to  the  railroad  company.  Such  a 
penalty  has  been  declared  invalid  in  North  Carolina^^  and  hi 
Xebraska.'^^  The  Supreme  Court  of  the  United  States  has 
sustained  a  law  giving  punitive  damages  in  case  of  refusal 
to  pay  within  thirty  days  after  demand,  but  the  penalty 
was  imposed  only  if  the  duty  to  fence  was  neglected.'"*^  To 
impose  a  penalty  simply  because  a  claim  is  resisted,  seems  to 
violate  th*^  constitutional  right  to  due  process  and  ecpml  jus- 
tice; for  if  there  is  a  defence  to  the  claim  there  must  be  an 
opportunity  to  linvc*  an  adjudication  upon  it:  the  pi^nalty  can 
be  legitimate  only  if  the  litijiation  shows  that  a  defence  was 
inter|)ose(l  v(»xatiously,  for  the  puri)os<»  of  delay.'^"  The  de- 
cision in  Minneapolis,  &c,  R.  11.  Co.  v.  Beckwith  can  be  recon- 
ciled with  this  view  by  treating  the  statute  in  question  as  ini- 
])osing  a  ])enalty  for  failure  to  fence,  and  remitting  the  penalty, 
if  the  claim  is  paid  without  litigation. 

In  Atchison,  &c,  K.  R.  Co.  v.  ]\ratth(»ws-»'^  the  Supreme 
Court,  in  sustaining  a  statute  imposing  the  payment  of  an  at- 
tornt'v's  fee  ui)on  railroad  companies  in  actions  against  thoiii 
for  damages  in  ease  of  loss  by  fire  caused  by  sparks  from 
locomotive,  said:  ^'If  in  order  to  accomplish  a  given  beneficial 
result,  a  result  which  depends  upon  the  action  of  a  corporation, 

:-('niio  &  St.  L.  R.  Co.  v.  Peoples,  37,  partly  by  reason  of  special  con- 

l^J  111.  1)7  ;  Tredwny  V.  8ionx  City  (fcc.  stitutioiial    provisions    not     touching 

\l.  K.  Co.,  4'j  la.  i)-7 :    Missouri  Pac.  the  gonrral  ]iriucipIo  of  liability. 
K.    Co.    V.    ITumos,    llo    U.    8.    512;  3«  >ri„neapolis  &  8t.  L.  R.  R.  Co. 

lianiott  v.^  Atlantic  &  P.  R.  Co.,  6S  v.  Beckwith,  129  U.  S.  26. 
Mo.    r>();    whorf!    tne    penal    liability  ."s"  See   especially    remarks   in    Cot- 

loiisists  in  double  damages,  the  ])en-  tinjx  v.  Kansas  C.  St.  Y.  Co.,  183  U. 

jilty    is    also    proportionate    to    the  S.  79,  J 00,  102;  l.mt  see  T"'"nion  Cent. 

(  fVcnse.  Life   Tns.   Co.   v.   ChoAvninjr^   sG   Tex. 

"^Wadsworth    v.    Pnion     Pac.    R.  (154,  26  S.  W.  0S2.  24  L.  R.  A.  .".04, 

('....  IS  Col.  000.  2r.  L.  R.  A.  812.  and  further  as  to  attorney's  fees  §§ 

-•Stale  V.  DiviiK".  9S  X.  C.  77S.  714,  727,  infra. 

••••••  A.  A:    N.    R.  Co.  v.  Paty,  (5  Xd).  -^  174  V.  S.  96. 
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the  legislature  has  the  power  to  prescribe  a  specific  duty,  and 
punish  a  failure  to  comply  therewith  by  a  penalty,  either 
double  damages  or  attorney's  fees,  has  it  not  equal  power  to 
prescribe  the  same  penalty  for  failing  to  accomplish  the  same 
result,  leaving  to  the  corporation  the  selection  of  the  means 
it  deems  best  therefor  ?''3o  The  court  assumes  that  it  is  within 
the  power  of  the  corporation  to  produce  the  desired  result; 
in  other  words,  that  it  is  at  fault  in  not  producing  it.  If  this  as- 
sumption is  incorrect,  if  the  highest  degree  of  care  will  not  pre- 
vent the  injury,  the  imposition  of  the  penalty  cannot  be 
justified  on  principle;  but  the  imposition  of  an  attorney's  fee 
need  not  necessarily  be  regarded  as  a  penalty.  If  treated  as 
part  of  the  compensation,  it  may  be  included  in  the  absolute 
liability  for  the  inevitable  loss. 

§  638.  Penalty  corresponding  to  fatdt.— It  has  been  held 
in  Illinois  that  a  provision  of  law  giving  a  cause  of  action 
for  any  accident  in  a  mine,  as  a  penalty  for  the  neglect  to 
employ  a  mine  manager  as  required  by  statute,  in  a  case  where 
the  accident  was  not  due  to  his  non-employment,  was  void, 
because  there  was  nothing  in  the  title  of  the  act  to  indicate 
such  liability,  and  it  was  held  not  to  be  a  proper  means  of 
enforcing  the  statutory  duty,  so  that  the  title  might  have  given 
notice  of  it.^'^  It  may  also  be  contended  that  since  under  the 
constitution  of  Illinois  all  penalties  must  be  proportioned  to 
the  nature  of  the  offense,  the  liability  for  an  accident  which 
has  no  connection  with  the  neglect  of  the  statutory  duty,  must 
be  unconstitutional,  since  it  bears  no  intelligible  relation  or 
proportion  to  the  offense. 

As  a  general  principle,  the  neglect  of  a  statutory  duty  will 
justify  tlie  imposition  of  a  penalty ;  but  a  person  cannot  be 
made  penally  liable  without  any  fault  whatever,  while  he  may 
be  made  lial)l«>  civilly  for  the  injury  resulting  from  the  danger- 
ous use  to  which  he  has  i)ut  his  property,  though  not  otherwise 
in  fault.  The  difference  is  that  the  imposition  of  a  civil  liabil- 
ity is  in  the  nature  of  a  regulation,  while  penal  liability  is  not 
regulation,  but  punishment  for  the  violation  of  a  regulation. 

39  p.  102.  40  Woodruff  v.  Kellrville  Coal  Co., 

182  III.  480,  ')')  N.  K.  o.'^O. 


CHAPTER   XXX. 

SPECIAL  PBIYILEGES. 
A.     DISCBHONATIVE  IJCENSES.     §§  639-e55. 

§  639.  Cases  calling  for  discrimination. — A  license  does  not 
necessarily  involve  personal  discrimination;  it  is  sometimes  in 
reality  an  occupation  tax;  in  other  cases  it  is  simply  a  certificate 
that  certain  conditions  which  have  been  prescribed  by  law,  and 
which  do  not  require  particular  personal  qualification,  have 
been  complied  with,  as  in  a  license  to  incorporate,  or  in  case 
of  building  rej^ulations,  where,  however,  the  term  ** permit" 
is  more  commonly  used.^  There  are,  however,  other  licenses 
which  ])roctHHl  up(m  the  idea  of  discrimination,  either  accord- 
ing^ to  the  circumstances  of  specific  cases  or  according  to  per- 
sonal (litV(»r<Mices.  Since  the  requirement  in  these  cases  has 
the  efl'eet  that  what  one  person  is  allowed  to  do,  another  per- 
son may  he  forbidden,  the  principle  of  equality  in  its  simplest 
form  is  broken  throutrh,  and  the*  question  is  whether  some 
higher  form  of  equality  is  not  recognised  in  the  justice  of  the 
discrimination,  or  whether  the  inequality  is  not  a  necessary 
condition  of  the  jmblic  welfare. 

Licciis(»s  based  on  discrimination  of  circumstances  or  persons 
occur  as  follows : 

1.  When'  f)roniisciions  or  indiscriminate  freedom  to  act  will 
disturb  public  order  or  i]itcrf(»r(»  with  the  common  use  of 
public  plnccs.  Parades  or  ])rocessions  may  impede  public 
ti-jilKic,  ;nid  if  a  nunilxM*  nn*  ludd  at  the  same  time,  serious  con- 
flicts inny  I'csult.  Fi'uit-stands  and  cab-stands  cannot  be  in- 
<l('finit<*ly  multipliccl,  aii<l  tli(*  number  of  street  railroads  on 
tbc  sti'ccts  or  of  r<M'rics  plying  on  the  river  between  two  high- 
wnys  must  b<*  liinit(»(l.  To  some  cxt(»nt  the  limitation  may  come 
about  naturnlly,  witliout  iM^jrulation,  but  what  all  cannot  do 
(Mjujdly,  no  one  cjui  clnini  ;is  a  mnttcr  of  absolute  right.  Here, 
then.  th(*  ninintiMinnce  of  ordt»r  in  public  places  requires  a 
iM.'striction  of  riiz:lits  to  limited  numbers  or  stated  times  or 
both.- 

'2.  Where  nn   oceupation   is  offensive  to  the  senses  and   ob- 

1  Sec  §§  37,  Hs,  siiino.  '-•  See  §§  173,  174,  supra. 
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noxious  ta  comfort,  it  may  be  restricted  with  regard  to  locality, 
and  some  assurance  may  be  required  that  it  will  be  conducted 
with  the  greatest  possible  care  and  regard  to  the  surround- 
ing neighborhood.  The  same  is  true,  in  an  even  stronger  de- 
gree, of  places  and  establishments  which,  unless  surrounded 
with  considerable  safeguards,  endanger  public  safety  and 
health.  This  applies  to  the  scavenger  business,  chemical  fac- 
tories, packing  and  rendering  establishments,  slaughterhouses, 
markets,  gunpowder  factories,  livery  stables,  and  other  places 
of  a  like  character. 

3.  In  some  occupations  it  is  the  lack  of  personal  qualifica- 
tion and  competence  which  causes  the  public  danger  and  ne(Mls 
to  be  guarded  against.  The  medical  profession  is  the  principal 
one  within  this  category,  but  the  occupation  of  dentist,  phar- 
macist, railroad  engineer,  pilot,  architect,  plumber,  and  even 
barber,  have  been  held  to  be  subject  to  the  same  principle. 

4.  Finally  a  number  of  occupations  are  held  to  be  dangerous 
to  peace,  order  and  morality;  so  above  all  that  of  selling  liquor, 
Imt  also  selling  weapons,  the  keeping  of  places  of  public  amuse- 
ment, the  business  of  the  pawnbroker,  jnnkdealer,  etc.  Th« 
business  of  auctioneer  and  of  the  itinerant  merchant  may  ho 
mentioned  in  this  connection  as  j)resenting  peculiar  facilities 
for  fraud  and  for  evasion  of  legal  regulations.  The  public 
danger  can  here  be  guarded  against  by  regulations  i-egarding 
the  conduct  of  the  business,  or  by  seeing  that  the  business  does 
not  get  into  the  hands  of  j)ersons  of  rpiestionable  character, 
or  of  notoriously  bad  reputation. 

In  all  the  four  cases  the  pursuit  of  certain  occupations  can- 
not be  claimed  as  a  matter  of  constitutional  right  as  being  part 
of  the  liberty  secured  by  the  fundamental  law,  for  the  reason 
that  these  occupations  in  a  special  manner  affect  and  endanger 
peace,  order,  and  security,  according  to  principles  before  dis- 
cussed.'^ 

§  640.  Bight  to  equality  notwithstanding  liability  to  entire 
prohibition.— It  has  been  asserted  that  where  an  avocation  can- 
not be  pursued  as  a  matter  of  eonimon  right,  the  general  prin- 
ciple of  equality  has  no  application.  Upon  this  theory  it  has 
been  held  that  the  right  to  sell  liquor  may  be  confined  to  male 
persons.^  While  the  restriction  of  liquor  licenses  to  men  may 
be  justified  on  other  grounds,  it  is  conceived  that  the  broad 

8  See  §§  492-494,  supra.  *  Blair  v.  Kilpatrick,  40  Ind.  312. 
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denial  of  the  principle  of  equality  to  the  right  to  carry  on  a 
business  subjeet  to  license  is  not  in  accordance  with  sound 
constitutional  doctrine.  Necessary  restriction  cannot  sanction 
or  cover  arbitrary  discrimination.  Where  a  right  is  concedeii 
under  conditions  and  qualifications,  there  is  no  reason  why  an 
equal  chance  should  not  be  given  to  all  capable  of  comply- 
ing with  such  conditions,  and  why  such  (pialifications  should 
not  be  reciuired  to  have  a  bearing  upon  the  evils  or  dangers 
justifying  the  restriction. 

It  is  necessary,  therefore,  to  inquire  in  how  far  the  prin- 
ciple of  equality  is  or  can  be  maintained  under  a  policy  of  re- 
striction. An  obvious  difference  exists  between  the  first  two 
classes  mentioned  which  rest  on  obj(»ctive  conditions,  and  the 
last  two  classes  which  involve  subjective  or  personal  <|uaiifi- 
cations. 
RESTKTOTIONS  BASED  ON  OBJECTIVE  CONDITIONS.     §5  641-645. 

^  641.    Regulations  superseding  administrative   discretion. 

— Where  the  restriction  is  called  for  by  objective  conditions 
it  is  possible  to  eliminate*  the  ])ersonal  factor  entirely.  Regu- 
lations may  ])e  j)rescribed  which,  though  strict  and  onerous, 
may  be  e()ni|)lied  with  by  any  (me  who  wislius  to  seeun^  tin* 
ri^ht,  or  if  n umbers  are  necessarily  restricted,  the  right  may 
be  made  to  depend  on  ])riorit3'  of  ai)plieation.  Restrictions  dii 
the  basis  of  locality  may  be  enforced  without  creatinj^  special 
l)rivile^^es,  where  within  the  locality  sufficient  aecommodation 
can  be  had  for  all  applicants,  so  in  requiring:  fresh  meat  to  be 
sold  at  the  public  market/*  or  in  prohibiting:  slaughter  houses 
within  city  limits,  or  in  specified  portions  thereof.**  With  re- 
.  prard  to  tin*  removal  of  KJ»i'hiiK^\  the  Supreme  Court  of  Kansas 
has  laid  down  what  seems  to  be  the  sound  principle,  that  thr 
i*e<^ulations  nnist  leave  a  way  open  to  every  person  who  will 
comply  with  the  requirements  of  the  ordinance,  to  (^n^ap^e  in 
the  business;"  but  in  an  early  case  in  Massachusetts  such  a 
limitation  was  not  regarded  as  necessary.** 

B  St.  Louis  V.  Webber,  44  Mo.  547;  "Matter   of   Lowe,   54   Kan.    757, 

State  V.  Sarradat,  46  La.  Ann.  700,  27  L.  R.  A.  545. 

24  L.  R.  A.  584 ;  Ex  parte  Byrd,  84  8  R©  Vandine,   6   Pick.   1S7,   1828. 

Ala.  17,  4  So.  397,  5  Am.  St.  Rep.  See  State  v.  HiU,   126  N.  C.   1139, 

328.  50  L.  R.  A.  473,  where  an  ordinance 

'•  Bcilinj^    V.    Rvansvillc,    144    lud.  requirinjj     n     Ii(M.«iisi'    for    scavenger 

644,  42  N.  Vj.  621  ;  Cruniii  v.  People,  work   whicli   prevented    owners   fnun 

82  N.  Y.  318.  nmovinpr     refuse     from    their     own 
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§  642.  License  a  ministerial  or  a  judicial  act.— If  the  law 
prescribes  exhaustively  the  conditions  under  which  the  act  or 
thing  is  permissible,  either  no  license  is  required,  or  the  license 
is  in  the  nature  of  a  certificate  the  issue  of  which  is  a  ministerial 
act.  The  liceune  assumes  a  different  character  where  the  law 
does  not  specify  the  conditions  under  which  the  act  or  matter 
is  to  be  lawful,  but  requires  a  determination  to  be  made  from 
case  to  case  according  to  the  judgment  of  some  designated 
authority.  The  law  delegating  such  discretion  may  be  a 
statute  or  an  ordinance,. the  authority  designated  may  be  the 
legislative  body  of  a  municipality  or  some  administrative  officer 
or  board. 

§  643.  Unregulated  discretion:  cases  in  which  held  uncon- 
stitutional.—Then*  an;  authorities  which  hold  that  an  ordinance 
regulating  uoxious  establishments  or  the  use  of  public  places 
cannot  lawfully  be  framed  in  such  a  manner  as  to  make  tin* 
right  in  each  case  dependent  upcm  a  permit  without  specify- 
ing the  conditions  under  which  the  ])ermit  is  to  ho.  issued  or 
withheld.  It  has  thus  been  held  that  absolute  discretion  cannot 
be  given  to  boards  of  health  to  grant  or  withhold  j)ermission 
to  conduct  laundries/'  or  to  the  Mayor  to  n^voke  j)ermits  for 
keeping  st(^ani  engines,^"  that  thr  right  to  erect  buildings,*' 
to  run  a  hackney  coach,'*-  to  store  inflammable  oil,'^  or  pressed 
hay,^^  to  establish  a  slaughter  house,^-"*  or  a  hospital,^ **  or  a 
dairy, ^^  or  a  laundry,'^  cannot  be  made  to  depend  upon  th(^ 
permission  granted  by  the  commcm  council,  still  less  upon  the* 
permission  of  ^n  administrative  officer,'"  without  further  regu- 
lation of  the  conditions  determining  the  grant  or  refusal  of  the 
license.  So,  with  regard  to  the  use  of  public  places,  an  or- 
dinance was  declared   void,  which  required  for  parades  the 

premises  was  held  unreasonable  and  i*  Mayor  of  Hudson  v.  Thome,   7 

void   on  account   of  its  special   pro-  Paige   (N.  Y.),  261. 

visions.  »''»Barthet  v.  New  Orleans,  24  Fed. 

»  Re  Woh  Leo,  26  Fed.  471.  Kcp.  563. 

loBaUimore   v.   Radecke,   49    Md.  loBessonies     v.    Indianapolis,     71 

217.  Ind.  189. 

11  Newton    v.    Belger,    143    Mass.  ^^  State   v.   Mahner,  43  La.   Ann. 
598,  10  N.  E.  464;  State  v.  Tenant,  496,  9  Sou.  Rep.  480. 

110  N.  C.  609,  15  L.  R.  A.  423.  i«  Yick  Wo  v.  Hopkins,  118  U.  S. 

12  State  V.  Fiske,  9  R.  1.  91.  356. 

i»  Richmond    v.    Dudley,    129    Ind.  i"  Sioux    Falls   v.    Kirby,   6   S.   D, 

112,  13  L.  R.  A.  o*  7.  ()2,  25  L.  R.  A.  621. 
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consent  of  the  mayor;  it  was  admitted  that  it  might  be 
l)roper  to  confine  parades  to  certain  streets  or  certain  hours, 
or  require  previous  notice  to  the  police;  but  it  was  held  that 
general  conditions  must  be  fixed  by  bye-laws,  and  that  to 
commit  an  arbitrary  power  to  the  ^layor  was  unreasonable.^" 
In  Illinois  an  ordinance  was  held  to  be  invalid  which  pro- 
hibited parades,  processions  and  open  air  meetings  without 
a  permit  from  the  police  department,  such  permit  to  designate 
the  route  to  be  followed  and  to  issue  without  fee.^*  The  de- 
cision went  partly  on  the  ground  that  the  ordinance  was  an 
unauthorized  delegation  of  power  by  the  common  council  to 
the  police  department,  partly  that  it  gave  the  authorities  a 
power  to  discriminate.  In  Michigan  an  ordinance  making  all 
processions  with  music  illegal  without  the  consent  of  the 
mayor  and  council,  and  requiring  those  authorised  to  conform 
to  the  directions  of  the  mayor  and  chieY  of  police,  under  heavy 
penalties,  was  held  to  be  invalid  because  it  left  the  matter 
to  an  irregular  official  discretion,  when,  if  regulated  at  all,  it 
must  be  regulated  by  permanent  legal  provisions  operating 
generally  and  impartially .-^  A  similar  decision  was  made  in 
Wisconsin,-^  where,  however,  the  ordinance  discriminated  in 
favor  of  certain  kinds  of  processions. 

The  theory  upon  which  these  decisions  proceed  is  either 
that  a  power  of  regulation  delegated  by  the  legislature  must 
1)(^  exercised  by  the  body  in  which  it  is  vested  and  may  not 
\)v  further  delegated  by  it,  or  that  an  ordinance  which  leaves 
everything  to  the  eireumstances  of  the  individual  case  is  in 
reality  no  regulation  and  unreasonable  by  virtue  of  its  loose- 
ness,^"* or  that  th(»  uncontrolled  discretion  gives  opportunity 
for  arbitrary  discrimination  and  thiLs  violates  the  principle 
of  the  equal  protection  of  the  laws.-^    Where  the  statute  vests 

-« Anderson      v.      Wellington,      40  bren     lieKl     unreasonable     juid     void 

Kan.  173,  2  L.  R.  A.  110.  that   every  person  who  shall   play  a 

-1  Chicago  V.  Trotter,  136  TU.  430.  noisy   instrument   or  sing  or   preaeh 

The  soundness  of  this  d«^«Msion  must  in    any    street    without     a     previous 

]>e   doubted,   since    the    issue    ol'    the  written  license  from  the  Mayor  shall 

permit     might     well     have    been     re-  be  fined,   <'(«•.,   as   it    would    enable  a 

garded  as  a  miinsterial  act.  Mayor  to  legalise  a  nuisauce  or  pro- 

-2  Matter  of  Frazee,  63  Mich.  396.  hibit   a   lawful  act  which  was  not  a 

-^  State  ex   rel.   (larrabad   v.   Der-  nuisance,  Munro  v.  Watson,  51  J.  P. 

ing.  84  Wis.  r)8;"3.  660,  57  L.  T.  366. 

-^  Newtos"    V.    Belger,    143    Mass.  ^r.  Yick  Wo  v.  Hopkios,  US  U.  S. 

598.     So  in  England  a  bye-law  has  356. 
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the  discretion  directly  in  the  administrative  authority,  there 
may  also  be  an  obj<»etion  on  the  ground  that  the  legislatun? 
has  abdicated  an  authority  which  under  the  constitution  it 
must  exercise  itself. 2<* 

§  644.    Unregulated  discretion;   cases  in  which  sustained.— 

There  are,  however,  also  decisions  of  a  contrary  tenor.  Thus 
ordinances  have  been  sustained,  which  without  further  speci- 
fication of  conditions  re(|uire  a  permit  for  the  erection  of 
wooden  buildings  within  the  fire  limits,-^  or  for  the  keeping  of 
swine  in  a  town,^^  or  for  the  establishment  of  a  dairy  stable 
in  the  city  limits,--*  or  for  the  beating  of  drums  in  the  streets,-*" 
or  for  the  moving  of  a  building  through  the  streets,^^  or  even 
for  the  erection  of  any  building,  without  further  regulation.'*- 
In  South  Carolina  th(»  Supreme  Court  declined  to  consider  in 
a  mandamus  proceeding  the  c(mstitutionality  of  a  law  giving 
the  state  board  of  agriculture  power  to  grant  or  refuse  licenses 
for  the  mining  of  phosphate,  but  intimated  that  the  Four- 
teenth Amendment  did  not  apply  to  the  case.-*'*  The  Supreme 
Court  of  Massachusetts  has  held  that  the  legislature  may 
permit  the  use  of  i)ublic  ])laces  for  purposes  of  parades  or 
]}ublic  speaking  upon  such  terms  as  it  pleases,  and  may  leave 
the  permit  to  the  discretion  of  tin*  mayor  or  l)oard  of  police; 
and  this  view  has  bet^n  confirmed  by  the  United  States  Supreme 
Court.-'** 

The  decisions  sustaining  discretionary  power  without  fur- 
ther regulation  are  based  partly  upon  the  free  exercise  of 
proprietary  control,  partly  upon  the  theory  that  a  power  to 
prohibit  inchules  the  })Ower  to  permit  upon  any  terms  deemed 
expedient,  '*For  the  legislature  absolutely  or  conditionally  to 


-••»Nool  V.  Peojile,  1S7  III.  587,  58  <">  Re   Flaherty,    105   Cal.   558,    '27 

N.  E.  616.  L.  R.  A.  5l>9. 

-7  Iliiie  V.   New   Tlavoii,   40   Conn.  'Ti  Wilsou  v.   Eureka   City,   173   U. 

478;    Ex   parte    Fiske,    72   Cal.    125,  S.  32. 

(not    presnmo*]    that    power   will    be  ^-  Commissioners     of     Eaiiton     v. 

exen-iseri  wantonly;  iinj)ossil>le  to  es-  Covey,  74  Mci.  262. 

tiiblish  a   j^ener.il   r|il»'   lu«foiM'h!nnl)  ;  "••'  Port    Royal    Mining   Co.   v.    H:i- 

McCloskey   v.   Kreling,   76   Cal.   511.  good,  30  S.  C.  519,  3  L.  R.  A.  841. 

'•«Quincy  v.    Keunard,    151    Mass.  3*  Commonwealth  v.  Plaisted,  148 

563,  24  N.  E.  S60.  Mass.    375.    2   L.   R.    A.    142;    Com- 

•-5»  8t.    Lonis    V.    Fischrr,    167    Mo.  monwcjilth  v.  Davis,  162  Mass.  510; 

6.54.  67  S.  W.  «72.  Davis    v.    Massju-husetts,    167    U.    S. 

43. 
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lorbid  public  speaking  in  a  highway  or  public  park  is  no  more 
an  infringement  of  the  rights  of  the  member  of  the  public  than 
for  the  owner  of  a  private  house  to  forbid  it  in  his  house. 
When  no  proprietary  right  interferes  the  legislature  may  end 
the  right  of  the  public  to  enter  upon  the  public  place  by 
putting  an  end  to  the  dedication  to  public  uses.  So  it  may 
take  the  lesser  step  of  limiting  the  public  use  to  certain  pur- 
poses/'-^^  '*The  right  to  absolutely  exclude  all  right  to  use 
necessarily  includes  the  authority  to  determine  under  what 
circumstances  such  use  may  be  availed  of,  as  the  greater  power 
contains  the  lesser/ '^^*  Neither  of  the  two  theories  justifies  a 
power  of  arbitrary  discrimination  where  a  matter  is  simply 
subject  to  regulation  and  not  to  prohibition,  and  this  Ls  recog- 
nised by  the  Supreme  Court  of  Massachusetts.^^ 

So  also  the  Supreme  ('onrt  of  Michigan,  which  in  the  Frazee 
case,  long  regarded  as  the  leading  case  upon  the  point  now 
under  discussion,  had  held  an  unregulated  discretion  in  the 
mayor  to  allow  or  disallow  parades  to  be  invalid,  upholds  a  free 
discretion  as  Ut  permitting  or  forbidding  addresses  on  public 
placj^s/'^*"  distinguishing  the  former  ease,  as  one  concerning  the 
<|uestion,  *'who  may  travel  on  a  public  highway,"  while  the 
making  of  a<ldresses  in  public  places  may  be  prohibited. 

The  distinction  thus  emphasized  between  things  which  are 
subject  to  prohibition,  and  things  which  are  subject  to  regula- 
tion, sccnis  ])lausil)le,  and  may  serve  to  reconcile  otlu^rwise 
(conflicting  decisions.'^^*  Yet  even  as  applied  to  the  former, 
the  doctrine  [)r()pounded  in  ^Massachusetts  and  California 
should,  if  possible,  be  taken  to  mean  that  the  imregulated 
discretion  must  be  exercised  judicially,  and,  if  understood  as 
sanctioning  an  arbitrary  or  uncontrollable  discretion,  should 
he  rejected.  There  can  be  no  doubt  that  it  is  desirable  to  pro- 
tect the  ])rinciple  of  equality  wherever  it  is  possible  to  do  so. 
To  deny  the  ai)plication  of  the  principle  to  the  use  of  public 
places  for  public  speaking,  or  to  acts  which  may  be  altogether 
prohibited,  is  not  only  unnecessary,  but  seems  contrary  to  the 
spirit  of  our  institutions,  and  it  needs  no  argument  to  show 

-5  Commonwealth    v.     Davis,     162  38  Love    v.    Judge    of    Recorder's 

Mjjlss.  510.  Court     of     Detroit     (Phelan),     128 

::<'  Davis  V.   MassfK'htisetts,   167  U.  iMich.  545,  'yo  L.  R.  A.  618. 

S.  4;;.  '-^^  See  Harrison  v.  People,  101  111. 

■"  Xt'wtdii    V.    Belter,     143    MasH.  App.  224,  as  to  liceuses  for  howling 

598.  .illoys. 
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that  an  iincoii trolled  powi^r  to  grant  or  withhold  privileges 
whicli  might  be  accorded  on  equal  terms,  is  open  to  the  great- 
est abuses. 

§  645.  Vote  or  consent  of  people  of  locality.— In  some  cases 
the  discretion  to  allow  or  forbid  the  location  of  noxious  estab- 
lishments, whicli  is  withheld  from  the  administrative  authori- 
ties, is  committed  to  a  vote  of  the  people  of  the  locality  con- 
cerned. This  has  been  upheld  in  Illinois  with  reference  to 
places  for  the  sale  of  liquor  and  with  regard  to  livery  stables,^*^ 
and  has  been  declared  invalid  in  California  with  regard  to 
public  laundries,^  1  and  in  Missouri  with  regard  to  livery 
stables.^-  But  in  California  and  ^Missouri  the  (lualified  pro- 
liibition  extended  practically  throughout  the  city,  so  that  the 
vote  of  the  citizens  might  havi^  made  a  lawful  business  alto- 
gether impossible;  in  Illinois  it  was  confined  to  r<»sidence 
streets. 

It  may  th(»refon?  be  said  that  the  local  legislative  body  may 
leave  the  discretion  to  allow  or  forbid  to  the  people  of  the 
locality  only  where  and  in  so  far  as  it  has  the  power  to 
prohibit  it  altogethei*.  Th<*  fact  that  it  is  the  people  who  decide 
is  accepted  as  a  sufficient  answer  to  the  objection  that  this 
njethod  involves  both  d<^legation  of  power  and  uncontrolled 
discretion. 

PKOFKSSIONAi:  C^UALIFICATION.     §§646-650. 

§646.  Methods  of  ascertaining  fitness.— Where  an  occupa- 
tion demands  for  its  safe  exercise  competent  knowledge,  the 
right  to  pursue  it  should  be  granted  equally  to  all  who  furnish 
satisfactory  proof  of  such  knowledge.  There  are  two  prin- 
eipal  methods  of  as(*ertaining  fitness:  the  requirement  of  a 
diploma  of  an  institution  giving  the  requisite  instruction, 
and  an  examination  by  public  authority.  Not  infrequently 
the  fact  of  having  practiced  the  occupation  in  question  for 
a  stated  number  of  yt»ars  is  accepted  as  sufficient  evidence  of 
qualification,  and  still  more  commonly  the  requirement  oper- 
ates prospectively  only  u]>on  persons  not  already  engaged  in 
the  occupation  at  the  time  the  requirement  is  made.**^    Assum- 

40  Swift    V.    People,    16L'    III.   534:  »-St.    Louis    v.    Russell,    116    Mo. 

Chic-Hgo    V.    StnittoTi,    162    Til.    494,  '24\  JJ  8.  W.  470. 
41  X.  E.  S.'i.S.  ^•'  8ec  h<^lo\v  §  6S4  on  question  of 

•1  Kx  pnrtf  Siii^   Lcr.  [H\  C.il.  .'i.^4.  clussifirjitiou. 
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iiig  that  the  freedom  of  occupation  may  be  restricted  in  this 
manner,'*^  the  exaction  of  a  test  of  fitness  does  not  create  a 
special  privilege  or  violate  the  principle  of  the  equal  pro- 
tection of  the  laws,  provided  the  qualification  is  obtainable  by 
reasonable  effort.^'' 

§  647.  Discriminations  in  tests  of  fitness.— Unj  as t  discrim- 
inations in  the  tests  of  fitness  may,  however,  violate  the  prin- 
ciple of  equality.  It  is  thereforie  important  to  note  that  no 
statute  makes  the  right  to  practice  medicine  dependent  upon 
the  recognition  of  some  particular  school  of  medicine."*®  Car<* 
is  also  generally  taken  to  give  the  principal  schools  (homeo- 
pathic and  allopathic)  representation  upon  the  examining 
!)oard  or  boards ;  but  it  was  held  that  the  exclusion  of  eclectic 
examiners  is  not  in  itself  discrimination,  unless  it  can  be  shown 
that  applications  for  admission  are  improperly  rejected.^" 

In  Kentucky  it  was  said:  *'ln  a  case  where  it  was  clear 
from  the  evidence  that  a  discrimination  had  been  made  against 
a  system  of  medicine  we  should  not  hesitate  to  hold  that  Un» 
board  had  exceeded  its  power. '*^**  From  the  necessity  of  tin- 
case,  iiuieh  must  be  left  to  the  discretion  of  the  examining 
or  licensing  authorities,  not  only  in  determining  the  qualifica- 
tion of  the  applicant,  but  also  in  determining  what  is  a  re[>u- 
table  institution  or  institution  in  good  standing  for  the  pur- 
pose of  recognising  its  diploma;*'^  administrative  action  is  lien- 
due  process  of  law,  and  where  an  appeal  is  granted,  it  may 
lie  to  other  administrative  or  executive  authorities;**'  but 
sinee  a  properly  (qualified  person  ought  to  be  entitled  to  ad- 
mission to  practice  as  a  matter  of  right,  there  should  be  an 
ultimate  remedy  in  the  courts  against  gross  partiality  or  abuse 

^*  §§  49l'-497,  supra.  ^'i  See  §  113,  supra, 

*'>  Pbysiciaiis,    Dent    v.   West    Vir-  *''  Allopathic  State  Board  of  Mwl- 

j;inia,  129  U.  S.  114;  Ex  parte  .Spin-  ieal    Examiners    v.    Fowler,    50    l-a. 

ney,    10    Xev.   323,    lS7o;    clruggiHts,  Ann.  13o8,  24  South.  Kep.  809. 

State  V.  Forcier,  65  X.  H.  42;  plum-  ^«  Nelson      v.      State      Board      of 

bers,   P(M)pl('  V.   War.l«'n,   144    X.   V.  Health,    22   Ky.    Law    Rep.   438.   50 

529;    Siiip'r    v.     Mmyhnul,    72    M<1.  T..    R.    A.    383.      See    :ilst>    State    v. 

4(54;    Stntr    \.    (;ar«liu'r,    5S    Oh.    St.  CJregoiy,  S3  Mo.   123. 

599,  51  N.  K.  13ti;  barbers,  State  v.  <»♦  State  ex  rel.  Coffey  v.  Chitteu- 

Zeuo,  79  Minn.  80,  48  L.  R.  A.  88;  den   (Wis.),  88  X.  W.  587. 

horseshoers,  hold  unooustitutional  in  bo  So  in  Ohio  to  governor  and  at- 

Tllinois    on    a    spetiai    ^^round.    Res-  tornoy-jroneral,    France   v.   State,   57 

fc^ette  V.  Peoph-,  193  111.  334.  <>2  X.  K.  Oh.  St.  1,  47  X.  E.  1041. 
215,  56  L.  U.  A.  55S. 
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of  discretion.*  In  accordance  with  this  view  courts  have 
afforded  relief  by  mandamus  where  the  bo^rd  made  require- 
ments not  prescribed  by  the  statute,^  or  left  the  determination 
ot*  the  reputability  of  a  school  to  a  foreig:n  body  or  refused 
to  recognise  a  diploma  after  having  recognised  an  institution 
as  reputable.-^ 

§  648.  Encroachment  upon  judicial  power.— It  has  been  held 
in  Illinois  that  the  legislature  cannot  prescribe  conclusively 
the  qualifieations  which  will  entitle  a  person  to  be  admitted  to 
the  practiee  of  the  hiw,  since  the  constitutional  independence  of 
the  courts  requires  that  they  should  judge  for  themselv<»R 
whether  their  practitioners  are  competent  or  not  ;^  the  main 
contention  in  this  ease  concerned  the  mutual  limitations  be- 
tween two  departments  of  the  government,  and  not  the  limita- 
tions upon  the  government  as  such  in  favor  of  the  liberty  of 
the  citizens;  for  the  power  to  regulate  the  right  to  practiee 
law  was  not  (piestioried.  In  N(»w  York  it  has  been  held  to  fall 
within  the  legislative  power/' 

§  649.  Delegation  of  legislative  power. — It  has  been  held 
in  Ohio  that  the  right  to  act  as  a  steam  engineer  cannot  be 
made  to  depend  upon  a  license  to  ])e  granted  by  an  administra- 
tive officer  if  upon  examination  he  find  the  applicant  trust- 
worthy and  competent,  subject  in  case  of  refusal  to  appeal  to 
a  higher  administrative  officer.^  While  the  court  dwells  upon 
the  absence  of  rules  and  the  unlimited  discretion  of  the  officer, 
it  seems  to  ])ase  its  decision  upon  the  unconstitutionality  of 
delegation  of  legislative  power.  If  this  is  the  controlling  ele- 
ment, it  would  not  have  saved  the  statute  if  it  had  directed 
the  examiners  to  frame  rules  by  which  they  were  to  be  guided 
in  testing  applicants:  yet  the  power  to  frame  such  rules  is  not 
regarded  as  an  unconstitutional  delegation  of  legislative  power 
in  case  of  the  civil  service*  laws,  and  some  rules  are  generally 
I)romulgated  hy  medical  and  other  examining  boards.  It  is  a 
sound  constitutional  principle  that  if  the  right  to  pursue  an 

»  This   follows   from   tlio  principlo  "^  State  Hoard   of  Dental   Kxamin- 

:»f  tfie  Koparution  of  powers;  a  con-  era  v.  People,  123  111.  227. 

i'luHive     iletermination     by     a<lminis-  *  Ke    Day,    181    III.    73,    54    N.    E. 

Irative   authorities   satisfies   the   duo  (^Mh  oO  L.  R.  A.  519. 

proeesH   required   by   the    Fourteenth  '»  In  Re  Cooper,  22  N.  Y.  67. 

Amendment.      Reetz     v.      Miehijran,  •'  Harmon  v.  State,  66  Oh.  St.  249, 

188  U.  8.  505.  64  N.  E.  117. 

-State  V.  Lutz.  136  Mo.  633. 
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occupation  can  be  made  to  depend  upon  a  test  of  qualification 
that  test  ou^ht  to  be  defined  by  general  rules,  but  it  Ls  hardly 
necessary  that  every  detail  of  the  rules  should  emanate  from 
the  legislature  directly.  The  mere  requirement  of  trustworthi- 
ness and  competence  is  not  a  definition  of  a  test.  It  follows 
that  then*  must  be  a  specification  of  the  course  of  study  which 
the  applicant  must  pursue,  or  of  branches  of  knowledge  with 
which  he  nuist  be  familiar.  A  test  which  is  vague  and  unde- 
fined is  liable  to  abuse  and  oppression,  but  is  also  the  easiest 
if  liberally  administered,  and  it  is  interesting  to  note  that  the 
stricter  constitutional  ])rinciple  involves  stricter  and  therefore 
j>ossibIy  more  burdensom<»  reciuirements.  It  may  be  men- 
tioned that  the  practice  condemned  in  Ohio  is  sanctioned  by 
the  federal  legislation  regarding  the  licensing  of  captains' 
mates,  engineers  and  pilots." 

§  650.     Privileges    accompanying   professional    license.— A 

license  resting  upon  professional  (iualification  cannot  be  made 
the  basis  for  tlie  granting  of  privileges  which  have  no  connec- 
ticm  with  such  (jualification.  Thus  it  is  plain  that  licensed 
plumbers  (*ould  not  be  given  an  exclusive  right  to  sell  toilet 
or  gas  fixtures.  Upon  a  somewhat  similar  ground  it  has  been 
held  in  Minnesota  and  Illinois  that  registered  pharmacists 
cannot  be  given  the  sole  right  to  sell  patent  and  proprietary 
medicines.''  The  eas<»  is,  however,  different  from  the  one  be- 
fore su^gesttMJ.  in  that  the  sale  oi'  patent  medicines  may  be 
made  a  subject  of  police  I'cLnilation  and  might  he  confined  to 
persons  prop<'rly  (lualilied.  Tlie  decisions  cit<Hl.  therefore,  rely 
mainly  upon  1h<*  alisence  in  the  statut(^s  of  any  provision  for 
examination  or  analysis  of  the  [)atent  medicines  sold., the  phar- 
macist heini:-.  on  tlie  contrary,  expressly  exemptinl  from  lia- 
bility for  thei]-  unsoundness,  and  they  hold  the  measure  unten- 
able as  a  police  regulation  because  failing  to  give  adequate 
])rotection.'*  It  should,  however,  b<»  observed  that  statutes 
re(iuirinu-  professional  (pialification  as  a  rule  do  not  prescribe 
special  I'ulcs  foi-  the  practice  of  the  profession  or  business, 
noi*  incr<*a^e  the  (-omnion  law  liability  for  lack  of  skill,  so  that 
th<»  license  imports  neither  sp(»cial  duty^"  nor  special  regula- 

'  r.  S.   \l.  St.  44.'ii>-4l4l'.  1"  So  :i   physician   is  not    requireil 

^Si:iic  V.   hoiiuldsoii,  41   Minn.  74,  to  render  profossional  services.    Hur- 

IL'   X.   W.   7S1  ;    Xocl   V.    People,  1S7  ley  v.  Edilingfield.   ir,6  Ind.  416,  .'>9 

III.  5s7,  ^is   X.  K.  fJlC.  X.  K.   10r>s,  .-.'?  T..  H.  A.  1.^5. 

•♦  §  1  li^  snimi. 
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tion ;  and  this  is  justifiable,  since  the  requirement  of  a  license  is 
not  intended  as  a  privilege,  but  as  a  common  restraint,  and  the 
law  may  regard  the  possession  of  the  required  qualification  as 
suflScient  guaranty  that  it  will  be  used  for  the  benefit  of  the 
public.  Upon  a  somewhat  similar  principle  the  law  may  en- 
trust the  sale  of  liquors  to  druggists,  without  special  responsi- 
bilities which  could  not  be  met  by  other  persons  as  well.** 

QUALIFICATION  OF  CHARACTER.     §§  651-653. 

§  661.  Administrative  determination. — In  some  occupations 
the  interests  of  safety,  health  or  morals  are  held  to  justify  the 
requirement  of  good  character,  so  that  this  qualification  does 
not  constitute  a  special  privilege.*  ^  The  liquor  business  is 
typical  of  this  class,  but  the  requirement  is  also  made  with 
regard  to  the  practice  of  medicine  and  law,*  •*  and  in  European 
countries  is  made  to  apply  to  teachers,  dancing  masters,  keep- 
ers of  bathing  establishments,  pawnbrokers,*^  ejtc.  The  deter- 
mination of  character  does  not  admit  of  equally  objective  tests 
jis  that  of  knowledge,  and  the  statute  can  indicate  the  quali- 
fication hardly  otherwise  than  by  speaking  of  suitable  persons 
or  persons  of  good  character,  leaving  the  determination  in 
individual  cases  to  the  judgment  of  licensing  authorities. 
Their  discretion  under  such  statutes,  while  a  judicial  one,  is 
not  easily  controllable,  and  it  has  been  held  in  Michigan  that 
all  disqualifications  debarring  from  the  right  to  engage  in  a 
lawful  business  must  be  specific,  and  that  the  charge  of  bad 
character  is  so  vague  that  the  applicant  cannot  meet  it.*^»  The 
same  court,  however,  in  a  later  case,*®  held  that  the  suitability 
of  a  place  for  the  sale  of  liquor  may  be  left  to  th^  discre- 
tion of  the  municipal  authorities, .and  intimated  that  the  ques- 
tion of  fitness  of  the  person  might  be  delegated  in  like  man- 
ner. This  decision  seems  in  effect  to  overrule  Robison  v. 
Miner  and  was  dissented  from  by  two  of  the  judges  of  the 

11  Commonwealth  v.  Fowler,  96  admits  that  the  legislature  may  crc- 
Ky.  166.  ate  disqualifications  debarring  from 

12  Re  Ruth,  3l*  la.  250;  Common-  the  practice  of  the  law,  based  on 
v.ealth  V.  Blackington,  24  Pick.  352.  character;  Re  Day,  181  Til.  73. 

So  as  to  bookmaking  licenses:    State  i4,35  and  36  Vict.  ch.  93. 

V.  Thompson,  160  Mo.  333.  54  L.  R.  «  Robison  v.  Miner.  68  Mich.  549. 

A.  950.  i«  Sherlock  v.  Stuart,  96  Mich.  193. 
i»  The  Supreme  (^ourt  of  Illinois 
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court.  The  doctrine  of  Robison  v.  Miner  may  perhaps  be 
reconciled  with  the  practice  of  legislation  by  holding  that  while 
the  statute  may  speak  simply  of  good  moral  charactier,  the  ad- 
ministrative board  should  base  its  refusal  of  a  license  upon 
specific  facts.  As  a  matter  of  fact,  proof  of  good  character 
is  generally  a  very  perfimctory  matter,  and  a  license  will 
hardly  be  refused  unless  the  unfitness  is  gross  and  manifest. 
And  while  it  is  not  uncommonly  said  that  the  fair  and  honest 
discretion  of  the  licensing  authorities  will  be  resj)eeted  by  the 
courts,  the  cases  in  which  after  rejection  of  the  application  for 
a  license  mandamus  was  denied,  uniformly  show  that  there 
was  ample  legal  ground,  supported  by  sufficient  evidence,  for 
the  refusal.^  ^  Where  the  application  of  a  fit  person  was 
rejected,  it  will  appear  upon  examination  of  the  facts  of  the 
case  that  the  law  allowed  other  grounds  for  refusing  the 
license*^  and  that  the  rejection  was  justified  by  one  of  these 
grounds.  Under  tlie  laws  of  New  York,  authorisation  for  the 
establishment  of  savings  banks  and  trust  companies  is  granted 
only  ui)on  ascertaining  that  the  general  fitness  of  the  organis- 
(»rs  for  the  discharge  of  the  duties  appertaining  to  the  trust  is 
such  as  to  command  the  confid(»nce  of  the  community.*^  It  is 
very  clear  that  specific  proof  of  facts  showing  qualification  is 
here  out  of  the  question. 

S  652.  Substitution  of  ministerial  function.  -The  require- 
TiKMit  of  good  character  is  generally  recognised  to  be  of  little 
value  in  its  practical  operation,  and  there  is,  therefore,  a 
tendency  to  substitute  for  it  d(»tinite  dis(iualifications  and  safe- 
guards. So  in  the  matter  of  the  liquor  business,  the  law,  by 
provisitvis  for  bonds  and  sureties  and  hiirh  licensi*  fees,  by 
restrictions  as  to  location  mid  as  to  the  conduct  of  the  busi- 
ness, and  by  the  exclusion  of  f)ersons  who  have  been  convicted 
of  a  violation  of  the  laws  or  who  have  forfeited  previous 
licenst^s  by  misconduct  or  l)reach  of  condition,  can  accomplish 
as  much  as  by  a  system  of  jxM'sonal  selection  with  its  inevi- 
table concomitants  of  favoritism  and  risk  of  corru]>tion.  Not- 
withstanding  this   tendency,    the   constitutionalitv    of   admin- 


'7  Bjittors    V.    Dunning,    40    C'onn.  i«  Ran<lon>nisoh  *s  Petition,  120  Pa. 

479;     Heed's    Appeal.     114    Pa.    St.  St.  3-2«. 

4.52;   State  v.  Cass  County  Commis-  n»  Banking  Law.  §  153. 
sionerH,   12  Neb.   54. 
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istrative  discretion  in  the  matter  of  jjjrantingf  or  refusing  liquor 
licenses  is  generally  conceded. 

In  New  York,  where  the  system  of  discretionary  power  has 
been  abandoned  by  the  legislature  in  the  case  of  the  liquor  busi- 
ness, the  courts  strongly  sustain  it  on  principle.  Thus  a  char- 
ter provision  that  the  mayor  shall  have  authority  to  grant 
licenses  to  any  person  desiring  to  be  engaged  in  the  business 
of  auctioneer  was  construed  as  giving  him  a  discretion  which 
the  courts  would  not  control.^"  While  in  this  particular  busi- 
ness the  history  of  legislation  showed  that  a  discretionary 
power  was  intended  to  be  conferred,  the  court  went  so  far  as 
to  hold  that  the  word  license  by  irresistible  implication  in- 
volved a  discretion  to  refuse,— a  position  hardly  sustainable.^* 
The  court  expressed  itself  very  decidedly  in  favor  of  admin- 
istrative discretion,  and  left  the  question  open,  how  an  abuse 
of  that  discretion  should  be  dealt  with.  The  opinion  says: 
**The  practice  of  nearly  a  century  in  this  state  has  taught  us 
that  there  is  little  to  fear  from  an  abuse  of  this  power,  for 
during  that  time  we  have  yet  to  learn  of  an  instance  where 
it  has  been  perverted  for  improper  purposes,  or  excited  public 
condemnation  or  disapproval.  In  the  government  of  the  affairs 
of  a  great  municipality  many  powers  nnist  necessarily  be  con- 
fided to  the  discretion  of  its  administrative  officers,  and  it  can 
be  productive*  only  of  mischief  in  the  treatment  of  such  ques- 
tions to  substitute  the  discretion  of  strangers  to  the  power,  in 
plac(»  of  that  of  the  officers  best  acquainted  with  the  necessities 
of  the  case,  and  to  whom  the  legislature  has  specially  confided 
their  exercise.  Whether  any  remedy  is  afforded  by  the  law 
for  an  abuse  of  such  discretion  it  is  not  now  necessary  to  in- 
quire, as  that  question  cannot  be  presented  on  an  application 
for  a  mandamus."  The  same  view  has  been  taken  of  licenses 
for  places  of  amusement. 22 

The  V(»ry  liberal  view  thus  expressed  by  the  Court  of  Appeals 

20  People  V.  Grant,  126  N.  Y.  473,  also    upholds    a    provision    of    the 

1:7  N.  E.  964.  Sanitary  Code  of  the  City  of  New 

-1  The  same  conatniction  is  placed  York  whereby  the  right  to  sell  milk 

on  the  term  license  in   North  Caro-  i^  made  to  depend  upon  a  permit  of 

Una.      Mullor   v.   Buncombe   (^ounty.  the  Board  of  Health  subject  to  the 

89  N.  r.  171.  conditions    thereof,    although    these 

-2  Armstrong  v.  Murphy,  65  N.  Y.  conditions    are    not    defined    in    the 

Appl.  Div.  123;  72  X.  Y.  Suppl.  473.  Code;  however,  the  question  of  the 

The   New    York    Court    of   Appeals  validity  of  these  conditions  was  held 
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of  Xt'W  York  with  reji:ar(]  to  adiiiinistnitive  discretion  aro  in 
marked  contrast  to  the  spund  tendency  of  legislative  policy 
as  manifested  in  the  Liquor  Tax  Law  of  1896.  It  is  not,  how- 
ever, to  be  assumed  that  no  relief  would  be  afforded,  if  an 
arbitrary  exercise  of  discretion  could  be  shown. 

The  liquor  business  also  being  one  which  may  be  entirely 
prohil)i.ted,  the  issue  of  a  license  may  be  made  to  depend  upon 
the  consent  of  adjoining  or  neighboring  owners.-^ 

§  653.  Administrative  discretion  as  regards  business  intrin- 
sically harmless. — Where  a  'business  is  intrinsically  harmless, 
the  law,  it  seems,  cannot  leave  it  to  the  discretion  of  admin- 
istrative officers  to  determine  what  persons  are  proper  to 
engage  in  it.  Such  a  power  was  therefore  held  unconstitu- 
tional with  regard  to  the  right  to  engage  in  a  '*  temporary  or 
transient  business. '-^^  The  act  did  not  indicate  in  what 
manner  the  temi)orary  or  transient  business  was  dangerous  or 
objectionable,  and  moreover  left  it  to  the  mayor  to  license 
snch  persons  as  he  found  to  !)e  proper  ])ersons  to  engage  in 
su(*h  business.  This  was  held  to  confer  an  unrestrained  dis- 
cretion. In  Vermont  a  similar  statute  was  sustained  on  the 
ground  that  the  business,  in  the  judgment  of  the  legislature, 
offered  s])ecial  opportunities  for  fraud,  and  that  the  discretion 
was  intended  to  be  exercised  judicially,  although  its  fair  exer- 
cise was  not  controllable  by  mandnmus.  With  reference  to  the 
cnse  of  State  v.  Conlon,  just  cited,  the  court  said:  ''Had  the 
Connecticut  statute,  like  ours,  defined  *  temporary  or  transient 
business.'  granted  no  exclusive  privileges  to  any  persons  of 
the  class  of  transients,  or  referred  the  granting  of  licenses  to 
the  legal  discretion,  instead  of  the  mere  ca])rice  of  the  local 
authorities,  possibly  it  might  have  been  held  constitutional."^ 

JUDICIAL  CONTROL.     §§  654.  655. 

§  654.  Judicial  character  of  discretion.— Considering  the 
extent  1o  which  unregulated  discretion  of  local  or  adminis- 
trative authorities  in  the  grant  or  refusal   of  discriminative 

not   to  be  properly  before  the  court.  S.  86;  Swift  v.  People,  162  III.  534. 

People  V.  Vfindeoarr,  175  N.  Y.  440,  Such  consent  may  then  give  a  right 

(>7    N.   E.   913.     The   opinion   dwells  to  the  issue  of  the  license.     Harrison 

upon  the  necessity  of  giving  to  the  v.  People,  195  111.  466,  63  X.  E.  191. 
]>olice  power  in  a  large  city  a  liberal  -*  State  v.  Conlon,  65  Conn.  478. 

interpretation.  -'  State  v.  Harrington,  68  Vt.  622, 

•-•:«Crowlrv    v.    Christensen,    l.T    T'.  :U  L.  K.  A.  100. 
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licenses  is  upheld  as  lo^^al,  it  is  most  important  that  the  dis- 
cretion shall  in  every  case  be  a  judicial  and  not  an  arbitrary 
discretion.  Thus  an  early  law  writer  says:  ** Where  any- 
thing is  left  to  any  person  to  be  done  according  to  his  discre- 
tion the  law  intends  it  must  be  done  with  a  sound  discretion 
and  according  to  law,  and  the  Court  of  King's  Bench  hath  a 
power  to  redress  thinjjrs  that  are  otherwise  done  notwith- 
standing they  are  left  to  the  discretion  of  those  that  do 
them;  and  though  there  be  a  latitude  of  discretion  given  to 
one,  yet  he  is  circumscribed  that  what  he  does  be  necessary 
and  convenient,  without  which -no  liberty  can  defend  it/'^e 
In  the  absence  of  statutory  specification,  the  nature  of  the  sub- 
ject-matter will  as  a  rule  sufficiently  indicate  the  considerations 
upon  which  the  discretion  is  to  be  exercised.  The  honest  exer- 
cise of  such  discretion  may  then  be  made  conclusive;  for  where 
the  question  is  one  of  expediency,  and  the  determination  must 
be  based  upon  probabilities  rather  than  upon  facts,  adminis- 
trative action  constitutes  due  process  of  law,  and  a  review  of 
the  courts  is  not  a  matter  of  constitutional  right.^" 

AVherc  there  is  either  a  refusal  to  hear  an  application  for  a 
licenses  or  a  violation  of  jurisdictional  or  procedural  limita- 
tions, th(»  common  law  writs  afford  relief.-** 

Wher(*  there  is  a  hearing  in  due  form,  it  must  be  difficult  to 
prove  an  abuse  of  discretion,  but  grossly  arbitrary  and  oppres- 
sive action  would  constitute  official  misfeasance  in  office,  and 
redress  would  be  given  by  the  courts.^"  An  unregulated  ad- 
ministrative (and  probably  also  municipal)  discretion  is  there- 
fore not,  like  a  similar  legislative  discretion,  entirely  beyond 
judicial  control. 

§  655.    Federal  protection  against   arbitrary  discretion. — 

An  undefmed  official  discretion  in  the  matter  of  granting 
licenses  against  the  arbitrary  exercise  of  which  the  state  should 
afford  no  relief,  might  be  held  to  violate  the  Fourteenth 
Amendment.     While  the  United  States  Supreme   Court  has 


•-'«Tomlin8  Law  Dictionary  '*Di8-  D.  C.  99;   Gross'  License,  161   Pa. 

cretion.''  344;  §§  208-210,  swprfl. 

27  See  eases  cited  in  following  sec-  29  Rex  v.  Young  &  Pitts,  1  Bnrr. 

tion;   also  Hiles'  Case,  2  Stra.  881,  557:  Zanone  v.  Mound  City,  103  111. 

Ex  parte  Yea g:er,  11  Cratt.  Goo.  552;    St.    Louis    v.    Meyrose    Lamp 

28rnited  States  v.  Douglass,  19  Mfg.  Co.,  139  Mo.  560. 
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n^peatedly  sustained  the -vesting  of  unregulated  discretion  in 
administrative  authorities  as  not  being  contrary  to  the  equal 
protection  of  the  laws,^^  yet  these  decisions  were  rendered  in 
cases  in  which  it  was  not  charged  that  the  discretion  was  arbi- 
trarily or  oppressively  exercised.  They  are,  therefore,  quite 
compatible  with  the  assumption  that  every  administrative  dis- 
cretion must  by  construction  at  least  be  a  judicial  discretion 
to  be  reasonably  and  impartially  exercised.  The  case  of  Yick 
Wo  v.  Ilopkins^i  shows  that  the  prohibition  of  the  Fourteenth 
Amendment  is  adequate  to  prevent  the  delegation  of  adminis- 
trative powers  calculated  to  produce  oppression  and  discrim- 
ination. In  the  case  of  Gundling  v.  Chicago,^^  h^q  Supreme 
,  Court  clearly  indicates  that  its  attitude  towards  unregulated 
administrative  powers  will  be  determined  by  the  spirit  in 
which  the  discretion  is  exercised.  **The  ordinance  in  question 
in  that  case  [Yick  Wo  v.  Hopkins]  was  held  to  be  illegal  and 
in  violation  of  the  Fourteenth  Amendment,  because,  with  refer- 
eiioo  to  the  subject  upon  which  it  touched,  it  conferred  upon  the 
municipal  authorities  arbitrary  power,  at  their  will  and  with- 
out regard  to  discretion  in  the  legal  sense  of  the  term,  to  give  or 
withhold  consent  as  to  persons  or  places  for  carrying  on  a 
laundry,  with  (without?)  reference  to  the  competency  of  the 
persons  applying  or  the  propriety  of  the  place  selected.  It 
was  also  held  that  there  was  a  clear  and  intentional  discrim- 
ination made  aj^ainst  the  Chinese  in  the  operation  of  the  ordi- 
nance, which  discrimination  was  founded  upon  the  difference 
of  race  and  was  wholly  arbitrary  and  unjust.  It  appeared  that 
both  petitioners,  who  were  entjaged  in  the  laundry  business, 
were  Chinese  and  had  complied  with  every  requisite  deemed 
by  the  law,  or  by  the  public  officers  charged  with  its  admin- 
istration, necessary  for  the  ])rotection  of  neighboring  prop- 
erty from  fire  or  as  a  protection  against  injury  to  the  public 
Ilea  1th,  and  yet  the  su])er visors,  for  no  reason  other  than  dis- 
^•riniination  a<;ainst  the  Chinese,  refused  to  grant  the  licenses 
to  the  petiti(mers  and  to  some  200  other  Chinese  subjects,  while 
y:raiitin^^  them  to  eighty  people  who  were  not  such  subjects 
and  were  working  under  precisely  the  same  conditions.  Such 
an  ordinance  so  executed  was  held  void  by  this  court.    •    •   • 

•»^  Davis  V.   Massachusetts,   167  U.  3i  us  U.  S.  356. 

R.   43;    Wilson   v.   Eureka   City,   173  22177  U.  S.  183. 

V.  R.   3'J:   (bundling:  v.  Thicago,  177 
U.  «.  1»3. 
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The  ordinance  in  question  here  does  not  grant  to  the  mayor 
arbitrary  power  such  as  is  described  in  the  above  mentioned 
laundry'  case.  *  *  *  In  the  case  at  bar  the  license  is  to  br 
issued  if  the  mayor  is  satisfied  that  the  person  applying  is  of 
good  character  and  rei)utation  and  a  suitable  person  to  bi* 
entrusted  with  the  sale  of  cigarettes,  provided  such  applicant 
will  file  a  bond,  as  stated  in  the  ordinance,  as  a  security  that 
he  will  faithfully  observe  and  obey  the  laws  of  the  state  and 
the  ordinances  of  the  city  with  reference  to  cigarettes.  The 
mayor  is  bound  to  grant  a  license  to  every  person  fulfilling 
these  conditions,  and  thus  the  fact  of  fitness  is  to  be  submitted 
to  the  judgment  of  the  officer,  and  it  calls  for  the  exercise  of 
a  discretion  of  a  judicial  nature  by  him.'' 

Under  this  decision  it  would  not  seem  to  make  any  difference* 
whether  the  discretion  is  delegated  to  administrative  officers, 
or  reserved  to  be  exercised  from  case  to  case  by  the  municipal 
legislative  authority. 

B.     MONOPOLIES.     §§  656-681. 

§  656.  Historical  remarks.— The  customs  of  English  cities 
and  boroughs  and  of  companies  and  fellowships,  concerning 
trade  and  commerce,  resting  upon  prescription  or  confirmed 
or  granted  by  charter,  were  to  a  great  extent  In  the  nature 
of  exclusive  privileges  or  monopolies.  Apart  from  these,  grants 
of  monopolies  by  royal  letters  patent  b(»came  common  during 
the  reign  of  Queen  Elizabeth,  especially  with  regard  to  the 
following  classes  of  rights:  rights  of  manufacture  where  new 
processes  had  been  discovered  or  introduced ;  publishing 
rights;  rights  to  trade  in  newly  opened  channels  of  commerce; 
rights  affecting  the  royal  prerogative  (exi)ortation  of  coin 
and  foreign  exchange);  sole  rights  to  manufacture  and  sell; 
or  sole  rights  to  license  certain  occupations  on  the  ground  that 
the  indiscriminate  exercise  of  the  right  or  occupation  would 
be  prejudicial  to  the  public  (keeping  inns,  peddlers,  making 
gold  or  silver,  or  playing  cards,  etc.). 

The  last  class  of  patents  was  used  as  a  source  of  royal  rev- 
(»nue  and  to  best(»w  l)(»iinties  upon  favorites,  and  beeame  the 
subject  of  nnich  complaint,  and  in  1601  most  of  thes(»  grants 
were  n»voked  by  \ho  Qn(M»n.  In  160)5  an  exclusive  ])atent  for 
the  making  and  selling  of  playing  cards  was  declared  void  in 
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the  case  of  Monopolies,-^^  on  the  ground  that  it  was  against 
common  law  and  against  divers  acts  of  Parliament,  that  the 
Queen  was  deceived  in  her  grant,  and  that  she  could  not  sup- 
press the  making  of  cards  any  more  than  of  dice,  bowLs,  balls, 
etc.,  which  are  works  of  labor  and  art  though  they  serve  for 
pleasure,  recreation  and  pastime.  Royal  proclamations  an- 
nulling patents  and  forbidding  applications  for  them  were  is- 
sued also  in  l(iO)3  and  1010;  but  the  practice  of  granting  thviu 
apparently  contiiuied,  for  parliament  petitioned  against  th<'ni 
in  1021.  In  1(>28'^^  the  statute  of  monopolies  was  enactetl. 
which  declared  to  be  contrary  to  the  laws  of  the  realm  and 
utterly  void,  all  mono[)olies,  grants  and  licenses  for  sole  buy- 
ing, selling,  nuiking,  working,  or  using  of  anything,  as  w<»ll 
as  all  grants  of  i)ower  to  give  license  to  do  anything  against 
the  tenor  of  any  law,  or  to  compound  for  penalties  or  for- 
feitures incurred,— saving,  however,  expressly  the  customs  an<l 
charters  of  cities,  boroughs  and  corporations,  and  letters  patent 
to  be  nuule  of  the  sole  working  or  making  of  new  Aianufa<*- 
tures  to  the  true  and  first  inventor,  for  a  term  not  exceeding 
fourteen  years.  The  act  is  declaratory  of  the  conunon  law, 
and  establishes  authoritatively  a  limitation  upon  the  royal 
prerogative.  It  does  not  of  course  bind  Parliament  itself, 
whose  sanction  is  since  that  time  re<juired  for  all  exclusive 
i-ights  not  contained  in  the  reservations  of  the  statute.  Dur- 
ing the  reitrn  of  Charles  I  these  reservations  were  liberally 
construed,  and  mon()|)oIies  were  granted  which  can  hardly  be 
brought  under  the  category  of  new  manufactures  (so  the  ex- 
clusive right  of  publishing  weekly  price  currents)  ;  but  the 
subject  appears  to  have  lost  gradually  its  char/icter  as  a  public 
grievance,  and  the  Declaration  of  Rights  of  1(389  does  not  men- 
tion monopolies.^*''' 

S  657.    American  constitutional  provisions.— .Monopolic»s  are 

■■•U);ir(y    v.    Allen,    11    Coke    Kep.  India    CompHiiy    v.    Samlys,    10    St. 

84.  Tr.  371.     Hut  in  January,  1694,  the 

•I*  21  .Tae.  c,  .^.  House   of   Commons   resolved    **that 

•■•'  The     question      of      monopolies  all    the    subjects    of    England    have 

was  a^itatetl  towanl  the  end  of  the  ecpial    rights    to    trade   to    the    East 

K"vent«'eiith     fentury     in     ('onnection  Indies   unless  prohibite<l   by    Act   of 

with  the  East   India  Company.     The  J*arliament, ' '    and    the    first     Parli;i- 

K-y.-il    I'lrri.^ativc   to   ^i;»nt   (\\<dusivc  iiu-ntary  thnrter  to  the  (•om|>any  was 

1i:i«rMi^    lirriis<-s    <>!'    Ihis    ii.ilnr*'    \\;is  «4rnnted    in    \{\[K\.      See    C.    V.    Ilbert 

sustaiiM'd    jutlieially    in    His.').      East  Coxernment  of  India,  p.  *J8. 
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by  that  name  made  the  subject  of  constitutional  provisions  in 
but  few  states.  The  constitution  of  Maryland  contains  a  clause 
that  monopolies  arc  odious,  contrary  to  the  spirit  of  a  free 
government  and  the  principles  of  commerce,  and  ought  not  to 
be  suffered,3°  and  in  North  (.^arolina,  Tennessee,  Arkansas  and 
Texas  the  prohibition  of  monopolies  is  coupled  with  that  of 
perpetuities.  The  declaration  of  !\Iassachusetts  an(f  other 
states  that  there  is  no  other  titk*  to  particular  and  exclusive* 
privileges  than  what  arises  from  the  consideration  of  services 
rendered  to  the  public,  would  ])ractically  prevent  all  monop- 
olies inconsistent  with  the  principle  of  equality;  and  tho  j)n)- 
hibition  contained  in  many  state  constitutions  of  local  or 
special  laws  granting  to  anj'  corporation  or  association  or 
any  individual  any  spi^cial  or  exclusive  privilege,  immunity  or 
franchise  whntev(»r,  is  an  effectual  bar  at  least  to  all  monop- 
olies depending  u])on  direct  and  special  legislative  grant. 

As  affected  by  the  general  j)rinciple  of  equality,  it  is  pro- 
posed to  consider  the  question  of  the  validity  of  monopolies 
with  reference  to  three  diff(»rent  classes:  monopolies  of  neces- 
sity; monopoli(»s  to  secure  the  benefit  of  original  production; 
and  monopolies  against  connnon  right. 

MOXOPOLIKS   OK   XKCESSITY    (FKANCHISEH).    §§(558-662. 

S  658.  Right  to  occupy  highway.— The  exclusive  use  of  i)ub- 
lic  ])roperty  or  of  delegated  public  power,  usually  designated 
as  a  franchise,  constitutes  a  legal  monopoly.  In  so  far  as  a 
method  of  using  public  property  cannot  be  thrown  open  to 
the  public  indiscriminately,  such  a  monopoly  is  natural  and 
inevitable,  unless  the  state  or  nnuiicipality  assumes  the  man- 
agem<»nt  or  ownership  of  the  enterprise  itself.  This  appears 
in  the  most  important  class  of  thrse  franchises:  the  right  to 
occupy  highways  with  tracks,  pipes,  poles  or  wires,  the*  grant 
of  which  nec(»ssarily  involves  selection  and  limitation  of  num- 
bers. The  sanu*  is  true  of  the  ri^rht  to  span  public  rivers  by 
bridges.  The  inherent  power  of  the  legislature  to  grant  fran- 
chises of  this  nature  is  not  questioned,  and  it  is  not  constitu- 
tionally bound  to  si»cure  at  least  eeiuality  of  chance  by  provid- 
ing for  bids  and  granting  the  franchise  to  the  highest  bidder. 
Where  the  legislature  is  prohibited  by  the  constitution  from 
])jissing  special  or  local  acts  granting  special  or  exelusiv(*  priv- 

3«Art.  41  of  l)oi'l;ir;iti(ni  oi'  Kij:lits. 
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ileges,  it  may  yet  by  general  act  delegate  to  municipal  corpora- 
tions power  to  grant  privileges  of  this  kind.^"  That  a  mtmici- 
pality  is  held  not  to  have  inherent  power  to  grant  street  fran- 
chises, is  no  argument  against  the  constitutionality  of  such 
monopolies,  but  simply  a  matter  of  limitation  of  delegated 
powers  in  the  hands  of  subordinate  authorities.^® 

§  669.  Bight  of  condemnation  of  property.— The  case  of 
enterprises  involving  the  exercise  of  the  power  of  eminent  do- 
main is  somewhat  different.  It  is  possible  for  the  legislature 
to  delegate  the  exercise  of  this  power  generally.  New  York 
as  early  as  1848  granted  the  power  to  build  railroads,  and 
incidentally  to  condemn  property,  to  all  corporations  comply- 
ing with  the  statutory  conditions,  and  this  policy  was  followed 
in  other  states.  Such  a  provision  avoids  a  legal  monopoly. 
But  there  are  weighty  reasons  why  such  a  right  should  not  be 
allowed  to  be  exercised  indiscriminately,  and  New  York  now 
again  requires  the  consent  of  its  railroad  commissioners  for 
the  buildmg  of  any  new  road.^^ 

§  660.    Temporarily  exclusive  right  under  special  legislation. 

—The  fact  that  certain  street  rights  cannot  be  enjoyed  in- 
discriminately by  all  does  not  necessarily  mean  that  they  can 
be  enjoyed  only  by  one.  The  grant  of  competing  franchises 
is  still  possible  to  a  limited  extent.  But  wherever  a  franchise 
is  granted  by  special  act,  it  is  necessarily  exclusive  of  others 
until  another  grant  is  made,  and  the  legislature,  whether  state 
or  local,  cannot  be  compelled  to  make  such  other  grant.  Every 
franchise  depending  upon  s])ecial  grant  is  therefore  for  the 
time  being  exclusive  of  further  competition.^*^  This  is  very 
different  from  a  monopoly  the  continuance  of  which  is  legally 
secured  either  permanently  or  for  a  specified  i)eriod  against 
derogatory  grants  of  competing  franchises.  The  validity  of 
monopolies  of  the  latter  kind  will  be  discussed  presently. 

§  661.    Canals  and  river  improvements.— It  has  never  been 

-'''  Chicago   City   R.   Co.   v.   People,  Board    of    Railroad    Commissioners, 

73  lU.   541;   Atchison   St.   R.   Co.   v.  160  X.  Y.  202,  54  N.  E.  697. 
Missouri  Pac.  R.  Co.,  31  Kan.  660.  ^o  Raritan,  etc.,  R.  Co.  v.  Delaware 

•5 «  Davis  V.  Mayor,   14   X.   Y.  o06;  etc.    Canal    Co.,    18    X.   .7.    Eq.    ."iUi; 

Eichels  v.   Evansville  St.   \l.  Co.,   7S  Indianapolis  (-able  Street   R.   Co.    \. 

IihI.  261:   T.ouisvillo  City  Ry.  Co.   v.  Citizens  Street  R.  Co.,  127  lud.  36t*, 

Louisville,  s  Hush   (71   Ky.)   415.  S  L.  R.  A.  539. 

3»  Railroad   Law,   §   5i);    People  v. 
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(M)ntemled  that  the  state  is  bound  to  keej)  the  inevitable  monop- 
olies connected  with  the  use  of  highways  in  its  own  hands, 
and  the  «reneral  practice  has  been  to  leave  their  exploitation 
to  j)rivate  enterprise.  A  conspicuous  exception  is  to  be  found 
in  the  matt(»r  of  canals,  which  have  been  built  by  states  as 
well  as  by  private  corporations.  River  improvements  under- 
taken by  public  authority  have  generally  been  treated  as  pub- 
lic works,  not  managed  for  profit.  Irrespective  of  any  federal 
questions  of  interstate  conunerce,  the  state,  under  the  doctrine 
enunciated  in  Illinois  Central  H.  Co.  v.  Illinois  (1),  cannot 
bargain  away  the  control  of  a  navigable  river  which  consti- 
tutes a  natural  highway;-*^  but  a  different  doctrine  may  apply 
where  a  river  is  not  naturally  navigable.  In  Maine  a  grant 
of  an  exclusive  right  of  navigation  to  individuals  in  consid- 
eration of  their  improving  the  navigation  of  the  river  was 
sustained. ^'-^  The  state  of  Kentucky  granted  to  a  private  cor- 
poration the  control  of  the  navigation  of  a  river  with  the  right 
to  collect  tolls  in  consideration  of  kee])ing  locks  and  dams  in 
rei)air,  for  a  term  of  thirty  years;  this  was  held  to  be  an  irre- 
pealable  contract,  though  subject  to  the  exercise  of  the  power 
of  eminent  domain,  on  payment  of  compensation.**'^  A  similar 
grant  by  the  legislature  of  Michigan  was  sustained  by  the 
federal  supreme  court."*^  This  subject  has  less*  importance* 
since  navigable  rivers  have  passed  so  largely  under  the  con- 
trol of  the  federal  government. 

S  662.  Bank  notes.— The  issue  of  bank  notes  to  circulate*  as 
money  is  a  function  requiring  such  extensive  safeguards  for 
the  j)rotection  of  the  public  that  it  has  never  been  regardeti  as 
a  matter  of  common  right,  but  as  a  privilege  to  be  granted  by 
the  state. ^'^  There  is  no  logical  reason  why  it  should  not  be 
on  the*  same  t(M*ms  open  to  all,  and  this  is  practically  the  law 
undi*r  the  present  American  national  bank  system.^^  But  as 
long  as  a  positive  act  of  the  state  is  necessary  to  authorise  the 
issu(»,  it  follows  that  in  the  absence  of  prohibitions  against 
special   legislation  the  authorisation  may  be  granted  to  one 

■•i  146  r.  S.  :;s7.  *^  Bri^oe    V.    Bank    of    Commou- 

42  Moor  V.  Voazie,  32  Me.  343.  wealth   of   Kentucky,    11    Pet.    257; 

•«"  .\fcK<'vn(»Ms    V.    SniJillhouso,  71      Davidson  v.  Tjanier,  4  Wall.  447. 

Ky.     447;      rN.mniissionors     etc.  v.          «'•  F.     S.     Kev.     Stat.     Title     6'J, 

<Jn'e»i  Kivcr  Co..  71>  Ky.  73.  rhap.  2. 

'•SmihIs     v.     M:inistee     Kiver     Iiti- 
I  mvomeut  Co.,  1-J3  U.  S.  'JSS. 
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bank  or  to  a  limited  number  of  banks,  and  thus  constitute  a 
monopoly  for  the  time  being.  In  this  respect  the  note  privi- 
lege resembles  other  franchises. 

MONOPOLIES    TO    SECURE    THE    BENEFIT    OF    ORIGINAL    PRO- 
DUCTION   (AUTHOR'S    AND    INVENTOR'S    RIGHTS). 
§§  663-665. 

S$663.  Equity  of  exclusive  right.— The  substance  of  pat- 
ent niid  copyrijiht  is  the  sole  ritrht  to  reproduce  and  exploit 
commercially  ideas  which  have  l)e(*n  (Unbodied  in  concrete  form. 
Both,  th<*rcfor(\  strictly  speaking,  constitute  monopolies.  'V\wy 
differ  fr<»m  other  monopolies  in  that  they  do  not  violat(»  the 
principle  of  ecpiality,  sinc(»  the  author  or. inventor  has  created 
the  field  of  profital)le  activity  which  the  law  reserves  to  him. 
The  exclusion  of  others,  while  under  a  purely  mechanical  con- 
ception of  ritrhts  of  property  an  interference  with  their  natural 
liberty,  is  dictated  by  strong  eonsiderations  of  equity  which 
all  civilised  syst(»ms  of  law  have  come  to  recognise.  Con- 
ceivably thes(»  rights  might  have  ])een  developed  as  forms  of 
]»roperty  ('^founded  <»n  labor  and  invention/'  as  Blaeksti»n«' 
says^')  by  the  eommon  law,  as  the  exclusive  right*to  use  words 
and  synd)ols  in  connection  with  merchandise  has  been  evolved 
by  the  courts  under  the  name  of  trade-marks.  In  fact,  it  was 
formei'ly  believed  by  (Miiiiient  .judges  that  at  eonjmon  law  the 
author  (»f  a  literary  eomj)ositi<»u  even  after  th<^  first  publica- 
tion retaincMl  tlii'  right  to  re|>rint  and  j)ublish  the  same  in  per- 
jx'tuity  to  the  exclusion  of  all  othcn-s,"*^  a  doctrine  which  was 
denied  in  America,*'*  and  seems  to  have  been  al)andoned  in 
Knuland.'"'  As  ivgards  i)atents,  they  "were,  as  the  name  im- 
1)1  ies,  originally  created  by  royal  hitters  j)atent  by  virtue  of 
llie  Preroiiative,  and  this  i)raetiee  received  parliann^ntary  sanc- 
tion when  the  statute  against  monopolies  provided  that  it 
should  not  cxt(^nd  to  letters  patent  in  favor  of  the  true  and 
lirst  inventor  foi-  tht^  s(»le  woi-king  or  making  of  a  new  manu- 
facture.    Author's  rights  were  secured  by  statute  in  1709.^ 

S  664.  Federal  legislation.  — The  constitution  of  the  United 
States  sanctions  this  class  of  monopolies  by  empow^ering  Con- 

■♦' Coinmentarios   II,  405.  '-^Jeffreys  v.  Boosey,  4  H.  L.  Cas. 

'**  r>(»n:iMs<)ii     V.     P.cckot.    4    Rurr.  S]."),    1S.j4;    Roa<lc   v.   Conquest,   9  ('. 

•Jios,  177  1:   Millar  \.  Taylor,  4  Rurr.  R.   (N.  8.)   755,  1S61. 

-■"^•'X.  »  S  Anno,  <h.  iM. 

»J' Wlicatnii    V.    I'.'tcrs.   s   Ret.   590. 
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jrress  ''to  promote  the  progress  of  science  and  useful  arts,  by 
securing  for  limited  times  to  authors  and  inventors  the  ex- 
elusive  right  to  their  respective  writings  and  discoveries/'^ 
The  legislation  of  Congress  under  this  clause  recognises  two 
classes  or  rights:  patents  and  copyrights.  The  patent  right 
consists  in  the  exclusive  right  to  make,  use  and  vend  any  new 
and  useful  art,  machine,  manufacture  or  composition  of  mat- 
ter,*" or  any  new  and  original  design,  impression,  ornament, 
shape  or  eonliguration  of  any  article  of  manufacture;"*  the  copy- 
right in  the  sole  lil)(»rty  of  printing,  rei)rinting,  i)iiblishing  ainl 
vending,  or  completing,  copying,  executing  and  finishing,  any 
book,  map,  chart,  dramatic  or  musical  composition,  engraving, 
cut,  print,  "photograph,  painting,  drawing,  chromo,  statue  or 
models  for  works  of  the  fine  arts,  or  of  publicly  performing 
and  representing  any  dramatic  composition.^ 

This  legislation  evidently  does  not  cover  all  novel  ideas,  in- 
ventions, discoveries  or  creations,  the  sole  exploitation  of 
which  would  be  profitable  fe.  g.  architects'  designs,  medical 
discoveries,  improvements  in  methods  of  business),  and  it  has 
not  been  decided  whether  or  to  what  extent  the  states  in  the 
absence  of  congressional  legislation  or  in  cases  not  covered  by 
the  constitutional  clause  may  recognise  rights  of  similar  char- 
acter, except  that  trade-marks  are  generally  protected  as  com- 
mon law  rights  by  the  states,  and  cannot  be  placed  un(b*r 
exclusive  federal  control.^  The  difficulty  of  determining  ques- 
tions of  novelty,  priority  and  identity  militates  against  a 
very  great  enlargement  of  this  class  of  rights,  and  would,  if 
it  were  attempted,  lead  to  many  of  the  evils  of  monopolies. 

§  665.  Monopoly  character.— Tht?  monopoly  character  of 
patent  and  copyright  is  recognised  in  the  laws  of  all  countries 
by  granting  the  respective  rights  for  limited  periods  only: 
under  foreign  systems  also  by  makin<r  it  a  duty  to  exercise 
the  privilege  for  the  jmblic  benefit.  Thus  in  England  the  Board 
of  Trade  may  order  the  patentee  to  grant  licenses  on  such 
terms  as  the  board  may  deem  just,^  and  if  a  book  which  is  of 
importance  to  the  public  is  out  of  print,  and  the  holder  of  tht» 
copyright,  after  the  death  of  the  author,  refuses  to  reprint  it, 
the  Judicial  Committee  of  the  Privy  Council  may  upon  petition 

•-('(Mist II.    I.   S.  ••  §  495-J. 

:•' Krv.  Stnt.  §    l^isl,  4SS<).  •• 'I'r.Mlc-.Xrjirk  Task's,   ino  V.  S.  S:!. 

I  §  4l)L'9.  "  §  --  Patents  Act,  18JS3. 
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of  auother  person,  grant  him  a  license  to  reprint.®  Similar  pro- 
visions would  undoubtedly  be  within  the  power  of  Congress, 
and  it  may  be  mentioned  that  before  the  establishment  of  tht» 
federal  constitution  an  act  of  New  York  required  authors  to 
furnish  their  works  at  reasonable  prices.^ 

MONOPOLIES  AGAINST   COMMON   RIGHT.     §§   666-073. 

§666.  state- monopolies.— Monopolies  which  are  justified 
neither  by  the  purpose  of  securing  the  fruits  of  invention  or 
authorship,  nor  by  the  impossibility  of  granting  certain  priv- 
ileges indiscriminately  to  all  alike,  are  established  either  as 
measures  of  revenue  and  finance,  or  for  the  encouragement  and 
support  of  undertakings  needed  by  the  public,  or  to  restrict 
or  supervise  a  business  affecting  public  safety  or  morals.  The 
monopoly  may  be  exercised  either  by  the  state  itself  or  one 
of  its  subordinate  divisions,  or  may  be  granted  to  a  private 
individual  or  corporation. 

The  great  monopolies  of  European  states  (tobacco,  matches, 
formerly  salt),  are  iinancial  in  character,  the  lottery  monop- 
olies belong  to  the  third  class,  while  the  post  office  monopoly 
is  primarily  an  institution  for  the  public  benefit  which  must 
exclude  competition  from  its  profitable  business  in  order  to 
carry  on  the  unprofitable  ])usiness.  The  coinage  of  money  is 
an  authoritative  prerogative  essential  to  the  authentication  of 
the  quality  of  legal  tender,  and  thereby  differs  from  ordinary 
monopolies. 

State  mcmopolies  are  so  uncommon  in  this  country  that  tlu^r 
constitutionality  has  not  been  much  discussed.  The  monop- 
olistic feature  of  the  post  oflice  has  never  been  (juestioned.''* 
The  monopoly  of  the  licjuor  traffic  established  by  th(*  South 
Carolina  dispensary  act  was  first  declared  unconstitutional,^* 

8  Copyright  Act  184J,  §  5.  oaiiiiot  be  prevented  if  a  proinis<-ii- 
••'  17H6,  1  (Jreenl.  275.  ous  use  of  transmitting  or  taking  up 
10  U.  S.  Kev.  Stat.  §  3982  et  seq.  of  foreign  letters  and  packets  should 
In  ji  royal  grant  of  the  office  of  be  suffered. ^*  Cromwell  spoke  of  the 
postmaster  to  foreign  j)arts  (July  Post  Office  as  the  best  means  to  dis- 
19,  1632,  XIX  KynK^r's  Foedera  rover  and  prevent  dangerous  and 
385)  the  monopoly  is  justified  by  the  wicked  rlesigns  against  the  common- 
consideration  "how  nuK-h  it   imports  wealth. 

t<.    tlie   state    (d'    the    King    and    this  n  McCullough  v.    Brown.   41    S.   C. 

realm  that  tlie  sc.-rcts  thereof  be  not  220,  23  L.  K.  A.  410. 
disclosed    to    foreign    nations,    which 
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but  later  on  u|)liol(l  as  a  valid  measure  of  police  control  of  the 
traffic  in  an  article  dangerous  to  the  public  welfare,  it  beinj*; 
at  the  same  time  admitted  that  the  monopolising  of  an  ordinary 
article  of  commerce  would  be  unconstitutional.'*-  Where  it 
is  held  under  special  constitutional  provisions  that  the  state 
may  not  engage  in  an  ordinary  business,^^  a  state  monopoly 
would  thereby  likewise  be  excluded;  and  so  where  it  is  held 
that  a  municipal  corporation  may  not  be  authorised  to  assume 
ordinary  economic  fimctions  (like  the  supply  of  fuel),  a  munici- 
pal monopoly  would  be  impossible.'** 

§  667.  Municipal  monopolies.— If  a  state  monopoly  is  valid, 
a  municipal  monopoly  may,  it  seems,  be  authorised  by  legisla- 
tion; the  validity  of  municipal  monopolies  therefore  resolves 
itself  into  a  ciuestion  of  delegated  powers.  The  question  has 
arisen  chiefly  with  regard  to  market  and  slaughter-house  mo- 
nopolies. Market  monopolies  have  been  upheld  in  a  number 
of  cases,  es])ecially  in  Southern  states ;'°  in  Wisconsin  a  power 
to  direct  the  location  and  management  of  slaughter-houses  has 
been  held  to  sanction  the  establishment  of  a  municipal  slaugh- 
ter-house monopoly;'^  while  in  Illinois  a  monopoly  has  been 
held  illegal  where  the  power  was  merely  to  establish  a 
market.''  It  does  not  appear  that  the  validity  of  a  municipal 
market  monopoly  expressly  authorised  by  the  legislature  has 
ever  been  denied ;  however,  an  express  authorisation  to  prohibit 
private  markets  is  not  usual.'®  The  cases  sustaining  the  mu- 
nicipal monopoly  hold  that  market  regulations  must  be  im- 
partial and  allow  to  all  an  equal  opportunity  to  sell.  There- 
fore an  ordinance  allowing  sales  only  at  market  stalls  is 
invalid  where  the  market  does  not  furnish  accommodations  to 

12  State  V.  Aiken,  42  S.  C.  222,  26  St.   Rep.  328.     For  earlier  authori- 
\j.  R.  A.  345.  ties   see   Dillon    Municipal   Corpora- 
is  Rippe  V.  Becker,  56  Minn.  100,  tions,  §  386. 
L>3  L.  R.  A.  857.  i«  Milwaukee    v.    Gross,    21    Wis. 

14  Opinion  of  Justices,  155  Mass.  241,  91  Am.  Dec.  472,  1866. 

598,   30   X.   E.   1142;    Re  Municipal         1 7  Caldwell  v.  Alton,  33  111.  416. 
Fuel  Plants,   (Mass.),  66  N.  E.  25,         is  In     Louisiana     cities     are    au- 

1903.  thorised  by  statute  to  prescribe  the 

15  Nowaon  v.  Galveston,  76  Tex.  distance  at  which  private  markets 
559 ;  Jacksonville  v.  Ledwith,  26  Fla.  may  be  located  from  public  mar- 
163;  State  v.  Sarradat,  46  La.  Ann.  kets.  New  Orleans  v.  Faber,  105  La. 
700,  24  L.  R.  A.  584;  Ex  parte  208.  53  L.  R.  A.  165;  Natal  v.  Louis- 
Byrd,  84  Ala.  17,  4  So.  397,  5  Am.  iana,  139  U.  S.  621. 
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p(»rs()iis  desiring:  to  sell  their  produce,  and  they  would  bo  eom- 
])elle(l  to  sell  to  the  tenants  of  stalls  in  order  to  dispose  of 
their  goods.^^  Market  monopolies  are  not  common  in  this 
country  and  other  municipal  monopolies  hardly  exist.2<>  With 
reg:ard  to  public  monopolies  generally  it  may  be  said  that  since 
in  a  measure  all  citizens  are  partners,  the  constitutional  objec- 
tions against  monopolies  drawn  from  the  principle  of  equality 
do  not  apply. 

jS  668.  Private  monopolies  against  common  right— Ferries. 
—  The  most  common  and  conspicuous  kind  of  a  private  monop- 
oly is  that  of  keeping  a  ferry  across  a  river.  In  the  laws  of 
most  of  the  states  provisions  are  to  be  found  requiring  a 
license  for  setting  up  a  ferry,  and  prohibiting  the  carrying 
of  persons  for  hire  across  a  river  within  a  given  distance  from 
an  established  ferry.  It  is  a  commonly  accei)ted  doctrine  that 
this  is  not  against  common  right,  since  immemorially  the  right 
to  keep  a  ferry  has  be<»n  regarded  as  a  franchise.-'  Hale  in 
his  treatise  de  jure  maris,  cha|>ter  2,  says,  *'the  King  by  an 
ancient  right  of  ])rer(>gative  liath  had  a  certain  interest  in 
many  fresh  rivers  *  *  «  1st,  a  right  of  franchise  or  [)riv- 
ilege  that  no  man  may  set  up  a  coninion  ferry  for  all  pas- 
s(Migers,  Avithout  a  prescription  time  out  (»f  mind,  or  a  charter 
from  the  King.  lie  may  make  a  ferry  for  his  own  use  or  the 
use  of  his  family,  l)ut  not  for  the  common  use  of  all  the  King's 
subjects  passing  that  way;  because  it  doth  in  consequence  tend 
to  a  common  charge,  and  is  become  a  thing  of  public  interest 
and  use,  nnd  every  man  for  his  passage  pays  a  toll,  which 
is  a  common  charge,  nnd  every  ferry  ought  to  be  under  a 
public  regulation,  viz:  that  it  keeps  attendance  at  due  times, 
keep  a  boat  in  due  order,  and  take  but  reasonable  toll."  And 
l^lackstone  III  219  says:  "Where  there  is  a  ferry  by  pre- 
scription, the  own(M*  is  bound  to  keep  it  always  in  repair  and 
n^adiness,  foi-  th(^  ease  of  all  the  King's  subjects;  otherwisi* 
he  may  he  grievously  amerced  ;  it  would  be  therefore  extremely 

1"  Hughes     V.     Detroit,     7')     Mich.  471,  where  .such  a  inoiiopoly  was  held 

r»74,  4  L.  R.  A.  8(53.  not    to   be    forbidden    by   an   express 

•-'1  Municipal    Affairs,    Dec,     1S9S,  constitutional      declaration      against 

Milo    K.     Maltbie    Municipal     Fnnc  monopolies;    also   Plumb   v.   (bristle, 

lions.       As    to    local    liquor    nionop-  103  (la.  GSO. 

olics   similar    to    the    8outh    (.'aroliiia  -'  It    is  s<»   treated   }»y   the  Revised 

State   monopoly  see  Guy  v.  Cumber-  Laws  of  Massachusetts  of  1649. 
land   Co.    Commissioners,    122    X.    C. 
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hard  if  a  now  ferry  were  sullered  to  share  his  profits  whieli 
does  not  also  share  his  burden."  As  a  matter  of  logic  and 
principle,  these  arguments  are  not  conclusive.  The  ferry  fran- 
chise does  not  confine  itself  to  the  connection  between  two 
highways  on  opposite  sides  of  a  river,  the  landing  facilities  on 
which  cannot  be  matter  of  indiscriminate  common  right;  but 
it  forbids  the  running  of  a  ferry  between  two  points  privately 
owned,22  although  this  can  be  done  without  asking  any  special 
favor  at  the  hands  of  the  public ;  for  a  ferry  does  not  encumboi* 
a  river  or  affect  navigation  as  a  bridge  does,  and  the  right  to 
navigate  a  public  river  is  not  a  special  privilege.  The  right 
to  exact  toll  cannot  be  said  to  be  the  privilege  constituting  the 
franchise,  for  it  would  not  legalise  an  imauthorised  ferry,  if 
the  keeper  were  to  make  a  bargain  with  each  passenger  regard- 
ing his  fare,  and  while  anybody  may  keep  a  boat  for  crossing 
from  his  land  for  himself  and  his  family ,2^  it  has  been  held 
that  numerous  persons  may  not  combine  to  establish  a  ferry 
for  th(Mr  joint  use.^^  The  gist  of  illegality  at  common  law 
is  the  injury  done  to  the  established  ferry  by  diverting  its 
business,  and  the  true  consideration  of  public  policy  underly- 
ing the  franchise  is  that  an  undertaking  beneficial  to  the  j)ublic 
should  be  encouraged  by  keeping  off  competition  and  thereby 
securing  a  reasonable  profit.  Such  a  consideration  may  per- 
haps legitimately  induce  the  legislature  to  withhold  the  grant 
of  a  competing  franchise  where  legislative  authorisation  is  in 
the  nature  of  things  indispensable,  as  in  the  case  of  a  bridge 
monopoly,  but  it  is  not  a  sufficient  justification  for  prohibiting 
the  exercise  of  a  common  right.  For  to  what  useful  business 
could  not  the  same  argument  be  made  to  apply?  Apothecaries 
were  formerly  encouraged  nn  a  similar  way,  and  therefore 
pharmacies  are  in  Germany  to  the  present  day  monopolies.  In 
reason  the  ferry  monopoly  stands  on  no  better  foundation ; 
hut  since  the  right  has  always  been  regarded  as  a  franchise, 
the  prohibition  of  private  ferries  is  not  considered  to  be  an 
interference  with  common  right,  and  so  the  exclusive  privilege 


2'^  Younff  V.  Harrison,  6  Ga.  130;  Cal.   236;   Greer  v.   Hangabook,   47 

School   Trustees  v.   Tatman,   13  Til.  Ga.  282  (statutory  provision) ;  Alex- 

1-7 :    Stark    v.    Miller,    3    Mo.    470;  andria  Ferry  ('o.   v.  Wiseh,   73  Mo. 

Murray  v.   Menefee,  20  Ark.  oHl.  (Jor),  39  Am.  Rep.  535. 

-  '•  Trent  v.  rnrtersville  Rridgo  Co.,  -*  Warren    v.    Tanner.    21    Ky.    L. 

11   Leigh   544;   Hanson   v.   Webb,   3  Hep.  167S,  49  L.  K.  A.  248. 
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is  uniformly  upheld ,2^'  even  in  states  where  monopolies  are 
expressly  forbidden.^**  In  North  Dakota,  the  constitution  of 
which  forbids  all  special  privileges  and  immunities  which  upon 
the  same  terms  shall  not  be  granted  to  all  citizens,  the  court 
justifies  these  privileges  on  the  ground  that  public  opinion  has 
never  crystallised  against  grants  of  exclusive  ferry  franchises.^ 
In  Missouri,  however,  it  has  been  intimated  that  under  the 
constitution  of  1875  the  grant  of  an  exclusive  ferry  privilege 
might  be  invalid.^** 

§  669.  Monopoly  as  a  means  of  police  control— Slaughter- 
house cases.— It  may  be  argued  that  if  the  state  or  a  municipal- 
ity may  itself  monopolise  a  business  dangerous  to  the  health 
or  morals  of  the  community,  it  should  be  allowed  to  employ  a 
private  agency  for  the  same  purpose,  if  more  economical,  and 
thus  entrust  the  management  of  the  monopolised  business  to 
an  individual  or  a  corporation.  The  monopoly  would  then  be 
an  instrument  of  the  police  power.  This  view  was  taken  by 
the  Supreme  Court  of  the  United  States  of  the  slaughter-house 
monopoly  in  the  City  of  New  Orleans,  which  upon  the  fullest 
discussion  was  sustained  as  not  contravening  the  Fourteenth 
Amendment  r»  and  while  in  a  later  case^^  it  was  doubted 
whether  that  particular  monopoly  was  in  reality  granted  for 
the  preservation  of  the  public  health,  the  principle  of  the  de- 
cision has  not  been  overruled. 

The  decision  in  the  Slaughter-House  Cases  is  not  binding 

-isMcGowan   v.   Stark;    1    Nott   &  -7  Patterson  v.  Wollman,  5  N.  D. 

^rcC,   S.   C.    387,    9   Am.    Dec.    712,  608. 

1818;    Mills  v.  County  of  St.  Clair,  -'« Carroll    v.    Campbell,    lOS    Mo. 

{    111.    53,    8    How.    569 ;    Stark    v.  350.     The  ^rant  of  a  ferry  f ranehis4> 

Miller,   3   Mo.   470,   1834;    Norris  v.  is   not    in    itself   exclusive    of    other 

Farmers'  Teamsters  Co.,  6  Cal.  590;  competing    grants.      Fall    v.    Sutter 

McRoberts  v.  Washburne,   10   :\Iinn.  Co.,  LM  Cal.  L'37. 

23;  Sullivan  v.  Lafayette  Co.  Super-  In  (^ermany  ferry  privileges  have 

visors,  58  Miss.  790;  Prosser  v.  Wa-  been   largely   abolished;    Meyer  Ver 

pello  Co.,  18  To.  327;  Douglas'  Ap-  waltungsrecht    T,   p.    554. 

peal,  118  Pa.  St.  65;   Mayor  etc.  v.  '-'<>  Slaughter  House  Cases,  16  Wall. 

Starin,  1(16  N.  Y.  1;  Xixson  v.  Reod.  36,    1872;    State   v.    Fagan,    22    La. 

8  S.   D.   507.  32  L.  R.   A.   315;    and  Ann.  545. 

authorities  cited  12  A.  &  E.  Cyclop.  -to  New   Orleans  Gas  Light   Co.  v. 

of  Law,  2  edn.  j).  1090,  note  2.  Louisiana  Light  et<j.  Co.,  115  U.  S. 

-'■•  Broadway     etc.     Ferry     Co.     v.  650. 
Hankey,    31    Md.    346;    Toll    Bridge 

Co.  V.  Flowers,  110  N.  C.  381,  1892.  i 
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upon  the  state  courts,  which  may  hold  such  a  monopoly  con- 
trary to  the  principles  of  the  constitutions  of  their  respective 
states,  but  the  logical  consequence  of  such  a  doctrine  would  be 
either  to  forbid  state  or  municipal  monopolies  altogether,  or 
to  allow  them  only  on  condition  that  the  monopoly  be  operated 
directly  by  the  state  or  municipality  through  its  own  em- 
ployees. 

§  670.  License,  lease,  or  contract. — If  it  be  conceded  that 
some  business  is  so  much  affected  with  a  public  interest  that 
it  may  be  municipalised  to  the  exclusion  of  independent  pri- 
vate enterprise,  and  that  at  the  same  time  the  business  may 
be  o])erated  through  private  or  corporate  agency,  the  delega- 
tion generally  takes  the  form  of  a  license,  lease,  or  contract, 
nnd  not  of  a  grant  of  a  franchise,  which  as  a  rule  is  beyond 
municipal  powers,  and  which  by  many  state  constitutions  is 
expressly  inhibited  to  the  state  legislatures.^^  The  difference 
is,  however,  one  of  form  rather  than  of  substance,  the  licensee, 
lessee,  and  contractor  being  as  well  protected  a?  the  holder 
of  a  franchise,  w^hile  he  is  not  subject  to  proceedings  in  the 
nnture  of  a  quo  warranto.  The  validity  of  such  delegation 
has  been  repeatedly  recognised.  Thus  the  city  of  New  Orleans 
allowed  private  owners  to  establish  markets  within  a  district 
otherwise  forbidden  to  private  markets,  and  to  maintain  such 
markets  under  contract  with  the  city.  The  owners  conveyed 
the  land  and  the  market  to  the  city  and  became  its  lessees,  they 
were  to  be  subject  to  all  market  regulations  and  their  rates  of 
charges  were  fixed  by  the  city.  These  were  held  to  be  pub- 
lic markets.32  g^  park  authorities  may  give  one  person  the 
(exclusive  privilege  of  maintaining  a  restaurant  in  a  park,^:^ 
and  it  has  been  held  that  a  city  may  contract  with  one  person 
for  the  removal  of  all  garbage.^^  There  are,  on  the  other  hand, 
eases  in  which  this  latter  power  has  been  denied,  on  the  ground 

••«i  Chicago  City  R.  R.  Co.  v.  Peo-  chairs    has    been    held    to    interfere 

j)lc,  73  III.  541.  with  the  common  use  of  the  park, 

^'^  New  Orleans  v.  Faber,  105  La.  since    it    led    to     the    removal    of 

L'OH,  .53  L.  K.  A.  len.  benches.    Kurtz  v.  Clausen,  77  N.  Y. 

«3  State  V.  Schweichardt,  109  Mo.  S.  97. 
496;  OuHhco  v.  New  York,  42  App.         3*  Grand  Rapids  v.  De  Vries,  123 

Div.  37,  58  N.  Y.  8.  967;  privilege  Mich.  570,  Kerr  v.  Simmons,  82  Mo. 

of  running  stages,  Amor.  Steel  House  269;    State   v.    Orr,   68    Conn.    101; 

Co.  V.  Willeox,  77  X.  Y.  Supp.  1010;  Smiley  v.  McDonald,  42  Neb.  5,  27 

but  an  exchiHive  pri\nlege  of  letting  L.  R.  A.  540,  modified,  so  as  to  apply 
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that  under  proper  regulations  the  business  can  be  thrown  open 
jQfenerally,  though  a  license  may  be  required.-''^ 

§  671.  Power  over  monopolised  business.— The  question  of 
the  validity  of  delegated  monopolies  against  common  right 
cannot  be  regarded  as  settled,  but  as  a  matter  of  legislative 
practice  the  tendency  seems  against  them.  If  allowed,  it  can 
be  only  upon  condition  that  in  employing  the  private  agency 
the  state  or  municipality  does  not  surrender  its  control  or  al- 
low the  private  management  to  be  made  an  instrument  of  op- 
pression. These,  qualifications  were  recognised  in  the  grant 
of  the  New  Orleans  slaughter-house  monopoly,  which  subjected 
the  business  to  police  regulations,  limited  its  charges,  and  se- 
cured equal  service  to  all.  It  should  also  be  observed  that 
the  slaughter-house  monopoly  was  held  by  the  Supreme  Court 
to  be  revocable  by  the  legislature  before  the  expiration  of  its 
term.'^^^ 

S  672.  Restriction  of  numbers.— If  llie  two  main  objections 
to  a  monopoly  are  that  tliey  ])revent  free*  competition  and 
shut  out  the  mass  of  eitizens  from  certain  occupations,  it  is 
only  a  dilTc^rence  of  degree  whether  the  rijrht  to  carry  on  the 
business  is  confined  to  one  or  to  a  circ\unscril)(»d  number  or  to 
a  specified  class.  It  has,  however,  been  held  in  Arkansas 
that  the  constitutional  provision  against  monopolies  has  no 
ap])lieati<)n  to  a  restriction  of  nnmbers  in  a  business  dangerous 
to  the  public  welfare,'^"  and  the  Supreme*  Court  of  Massachu- 
setts has  said  that  the  pr()}iii)iti()u  of  (exclusive  privileges  is 
not  violated  where  the  exelusion  is  merely  the  collateral  and 
inciilental  elTect  of  provisions  enacted  solely  with  a  view  to 
secui'(»  tin*  welfare  of  the  community.'-^  Where,  however,  tin* 
constitution  expressly  pi-(»vides  that  the  legislature  shall  not 
irrant  to  any  citizen  or  class  of  citizens  privileges  or  imnmnities 
which  upon  th(»  same  terms  shall  not  eepially  Ix^lonir  to  all  citi- 
zens,  it   has  been   held,   upon   very   full   consideration,   that   a 

(Hily   to  luiisaiicos  pir  sr,  in   llcr  v.  W.  869 ;  soo  also  Chicago  v.  Uiimpf, 

Ross,  90  N.  W.  869,  57  L.  R.  A.  895.  45  111.  90. 

Scavenpfer  Monopolies  exist  in  a  few  '""'Butchers^    Union    Co.    v.    Crcs- 

other   cities;    see    Chapin    ;>runieipal  rent  City  Co.,  Ill  U.  S.  746;   see  § 

Sanitation,   p.  691-693.  670,  infra. 

'•''  Matter  of  T.owe.  54  Kans.   757,  -"  Ex  parte  Levy.  43  Ark.  42. 

27  L.  R.  A.  545:   State  v.  Hill,  126  •!«  Commonwealth    v.    Blaekiu^on, 

N.  C.   1139.  50  T..  K.  A.  473;  Tier  v.  24   Pick.   352;    Deeie   v.   Brown,   167 

Eoss  rXeb.).  57  L.  K.  A.  895,  90  N.  Mass.  290,  45  X.  E.  765. 
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liquor  license  may  not  be  refused  simply  because  a  sujfficient 
number  have  already  been  pranted.^o  In  England  also  it  has 
been  held  that  an  absolute  limitation  of  numbers  is  incon- 
sistent with  the  ri|?ht  which  each  applicant  has  to  the  exercise 
of  judicial  discretion  by  the  licensing  authorities  in  his  par- 
ticular case.**^ 

The  restriction  of  licenses  in  point  of  number  is  a  not  un- 
common feature  of  liquor  legislation,  so  especially  in  ]\[assa- 
chusetts  (not  more  than  one  to  each  1000  inhabitants,  in  Bos- 
ton one  to  each  500).  Practically  the  same  result  follows 
where  public  need  is  one*  of  the  controlling  factors  in  granting 
or  refusing  licenses,  or  where  excessive  number  is  a  good 
ground  of  refusal.***  Where  numbers  are  restricted,  some 
approach  to  equality  may  be  secured  by  provisions  for  fair 
(»ompetition  in  the  matter  of  application,  to  avoid  favoritism. 
Hut  when*  a  discrimination  is  made  among  applicants  oT  equal 
merit,  and  numbers  are  limited,  there  is,  after  all,  something 
ill  th(»  naiuri'  of  a  monopoly,  and  the  c(mstitutional  principle* 
against  exclusive  privileges  suffers  an  exception  on  the  ground 
(»f  public  safety  or  morals. 

§  673.  Residting  privileges.— It  remains  to  consider  certain 
statutory  provisions  which,  while  not  intended  to  grant  mo- 
nopolies, have  incidentally  the  effect  of  creating  exclusive 
])rivileges. 

1.  An  net  of  Iowa  prohibited  the, sale  of  products  of  pe- 
troleum for  illuminating  purposes  which  will  emit  combustible 
vapor  at  a  temperature*  of  less  than  105  degrees  F.,  except  the 
lighter  products  of  petroleum  when  used  in  the  Wc^lsbach  lamp. 
The*  act  wns  eleclared  unconstitutional  on  tin*  ground  that  it 
eoniVrre<l  an  exelusive  privilege  upon  the  manufacturers  of 
that  huni).'-     This  decision  is  based  upon  the  important  prin- 

•«'»  Kx  })arto  I^ovv.  4.3  Ark.  42.  proncribiii^   the   kind   of   lights   and 

»"  K<»^.  V.  W.'ilsall  .Iiisticfs,  ?>  C.  L.  lampH  to  be  emj)h>vod.     An  electric 

K.  100.  tompany  in  the  village  had  the  sole 

^1  So    in    Pennsylvania,    and    for-  right  to  use  these  lights,  which  were 

merly  in  New  York,  see  §§  210,  LMl,  patented,  within  the  village,  so  that 

si'pra.  the  railroad  company  had  to  procure 

4*-*  State  V.  Santee,  111  lo.  1,  53  its  lights  from  this  company.  This 
L.  R.  A.  763.  In  Cincinnati  &c.  R.  was  sustained  on  the  ground  that  the 
Co.  V.  Bowling  Green,  57  Oh.  St.  336,  electric  company  was  under  obliga- 
an  ordinance  requirc<l  a  railroad  tion  to  furnish  its  lights  on  reason- 
company  to  maintain  electric  lights,  able  terms. 
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eiple  that  police  reflations  in  requiring  arrangements  or 
safeguards  must  describe  them  abstractly  and  by  reference 
to  the  reciuired  qualities,  and  must  not  name  some  specific  pat- 
ented article  or  the  product  of  some  particular  manufacturer. 
As  long  as  it  is  possible  that  the  prescribed  standard  may  be 
reached  by  others,  their  exclusion  constitutes  an  unlawful  mo- 
nopoly in  favor  of  the  one  named.^** 

2.  An  act  of  New  York  provided  that  the  sale  of  transporta- 
tion tickets  should  be  restricted  to  agents  specially  authorised 
by  transportation  companies,  but  further  allowed  the  properly 
authorised  agent  of  any  transportation  company  to  purchase 
from  the  agent  of  another  company  a  ticket  for  a  passenger 
desiring  a  through  ticket  over  the  lines  of  both  companies.  It 
was  held  that  by  this  latter  provision  the  agent  of  one  company 
was  really  enabled  to  engage  in  the  ticket  brokerage  business 
generally,  that  thus  the  ticket  brokerage  business  was  con- 
fined to  apj)ointees  of  transportation  companies,  and  that  this 
power  of  selection  confided  to  corporations  wholly  uncon- 
nected with  the  state  government  constituted  a  monopoly  and 
vitiated  the  aet.^' 

3.  In  Illinois  *it  has  been  held  that  the  power  to  license  and 
control  commission  merchants  may  not  be  vested  in  a  board 
a[)pointed  by  incorpoi'ated  associations  organised  for  the  pro- 
motion of  interests  allied  to  the  produce  commission  business, 
since  this  violates  the  provision  of  the  state  constitution**-'^  pro- 
hibiting the  iegislatun^  from  granting  to  any  corporation, 
association,  or  individual  any  special  or  exclusive  privilege, 
inimnnity  or  franchise.*''  This  decision  likewise  embodies  an 
important  principle,  which  has  not  yet  obtained  full  recogni- 
tion, namely,  that  licensing  and  examining  powers  should  not 
be  ^rantiMJ  to  particular  named  associations  or  institutions.**^ 

•i"  Seo    also    Fishlnirn    v.    Chicago,  pn})lic    contracts    (held    illegal)    see 

171   111.  338,  4U  X.  E.  532,  39  L.  R.  Adjims  v.  Brcnnan,  177   111.   194,  52 

A.  4SL*.     l)is<Tiniinatioiis  and  prefer-  X.  R.  314. 

cTH'os    ill     public     cnntracts     involve  ^»  People     v.     Warden      of     City 

somewhat      different      <'onsiderations  Prison,  157  N.  Y.  116,  51  N.  E.  1006. 

iTom  those  applicable  to  the  exercise  ■*^»  Art.  4,  §   22. 

of  the  police  power,  especially  where  ^'^  Lasher   v.   People,   183  IlL   226, 

f/atoTited    inventions   are    to    be   used  .5.5  N.  E.  663. 

see  Dilhm    Mun.   Torp.   §§   467,  468.  *t  See  §  56,  supra. 
As  to   preference  of  union   labor  in 
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Privileges  of  this  kind  have,  however,  been  sustained  in  several 
states,  so  in  California  and  Maryland  the  power  of  medical 
societies  to  appoint  or  elect  medical  examiners,^**  and  in  In- 
diana the  right  of  the  State  Dental  Association  to  appoint  three 
of  the  five  members  of  the  state  board  of  examiners,  on  the 
ground  that  appointment  to  office  is  a  duty  and  not  a  priv- 
ilege.^^ The  Supreme  Court  of  Massachusetts,  in  sustaining 
an  act  which  made  the  right  to  practice  medicine  dependent 
on  a  license  obtained  from  the  State  Medical  Society  or  the 
University,  said  that  if  the  power  had  been  confined  to  the 
medical  society  exclusively,  there  might  be  ground  for  doubt, 
but  that  the  difficulty  was  njmoved  by  the  licensing  powc^r 
being  equally  conferred  upon  the  University.*'*^*  New  York 
authorises  the  Court  of  Appeals  to  admit  the  graduates  of 
seven  named  law  schools  to  the  practice  of  the  law  without 
examination. ^  All  these  privileg(\s  are  contrary  to  the  prin- 
ciple of  equality.  A  mere  right  of  nomination  or  recommenda- 
tion to  the  executive  for  ap|)ointment  is  not  op(»n  to  objection 
in  the  same  degree,  and  the  admission  to  th«»  i)ractic('  of  a  pro- 
fession upon  the  diploma  of  any  institution  (•omplying  with 
certain  requirements  is  not  inconsistent  with  ecjuality  of  right. 

EEVOCABILITY   OF  MONOPOLIES   AND   (JKAXT   OF   COMPETING 
RIGHTS.     §§  674-6S1. 

§  674.  Distinguished  from  prohibition  of  business.— Tln^ 
power  to  grant  competing  rights  whereby  the  value  of  a  mo- 
nopoly as  such  is  lost,  must  be  distinguished  from  the  power 
to  prohibit  altogether  the  exercise  of  the  right  to  which  the 
monopoly  grant  referred,  so  that  not  only  the  monopolistic 
character  of  the  business,  but  the  business  itself,  is  destroyed. 
The  latter  is  part  of  the  general  question  how  far  under  the 

*«  Ex    parte   Frazer,    54    Cal.    94 ;  tion,  or  where  the  state,  as  the  result 

SchoUe  V.  State,  90  Md.  729,  50  L.  R.  of  an  examination  by  its  own  uni- 

A.  411.  verslty,    grants    special    certificates 

*»  Ferner  v.  State,   151    Ind.   247,  which  do  not  confer  exclusive  privi- 

51   N.   E.   360.     A   similar  bill   was  lege  to  practice   (as  in  the  case  of 

vetoed    in    Illinois   in    1903,   on    the  cfTtific<l    jmbli<*    accountants)    it    is 

f^onnd   that  it  interfered   with   the  difficult  to  make  out  a  case  of  un- 

cxecutive  appointing  power.  constitutional    monopoly,    yet    such 

s'^  Hewitt     V.     Charier,     16     Pick,  legislation  violates  Ihe  spirit  of  the 

353,    1835.      Where    the    examining  principle  of  equality, 

privilege  is  given  to  a  state  institu-  i  Code  Civil  Procedure,  §  58. 
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police  power  an  existing  business  may  be  prohibited  or  a  ri^ht 
destroyed,  and  may  be  illustrated  by  the  revocability  of  lot- 
tery privileges.^  As  the  essential  feature  of  a  monopoly  is 
the  exelusiveness  of  the  right,  the  main  question  with  regard 
to  them  is  whether  this  exelusiveness  may  be  destroyed,  i.  e. 
whether  the  exercise  of  competing  rights  may  be  authorised. 

The  early  grants  of  patents  and  monopolies  under  the  royal 
prerogative  were  nearly  always  limited  to  terms  varying  from 
seven  to  thirty  years  and  generally  contained  a  clause  '*that  if 
at  any  time  during  said  term  it  shall  appear  that  such  grant  is 
contrary  to  law,  or  mischievous  to  the  state,  or  generally  in- 
convenient, then  upon  signification  made  by  us  *  *  *  or 
by  six  or  more  of  our  Privy  ( ■ouiicil  ol*  such  jirejudice  this  our 
present  grant  shall  Iw.  void."'^ 

The  statutory  sanction  of  patents  and  copyrights  retained  the 
limitation  to  terms  of  years,  but  did  not  provide  for  powers 
of  revocation.  Patents  and  copyrights  imder  the  laws  of  the 
United  States,  as  under  all  other  systems,  are  limited  in  time^ 
but  during  the  statutory  t«?rm  the  exelusiveness  is  of  the 
essence  of  the  right,  and  cannot  be  taken  away  without  com- 
pensation. 

§  675.    Unequivocal  grant  of  exclusive  character  required. 

—  In  the  case  of  franchises  or  monopolies  against  common 
right— assuming  the  exclusicm  of  the  j^eiieral  public  from  th»- 
exercise  of  the  right  to  be  valid  at  least  for  the  time  beinjr, 
as  it  necessarily  is  in  all  street  franchises  and  as  it  was 
held  to  be  in  the  Slaughter-Ilouse  Cases,— we  must  ask,  first: 
was  there  an  intention  (expressed  to  seeure  the  grantee  against 
subsetiuent  competing  grants/  and  second:  was  there  ])ower 
to  bind  the  public  against  sueh  subsequent  action  ?  In  other 
words,  was  it  within  the  power  of  the  granting  body  to  make 
a  contract  unimpairable  under  the  fedei'al  constitution  .' 

The  courts  demand  that  the  exclusive  character  of  the  grant 
be  expressed  in  the  clearest  terms,  every  doubt  being  n^solved 
against  the  grantee.^  In  the  ease  of  the  Binghamton  Bridge.'* 
charters  were  granted  at  the  same  time  for  a  number  of  bridges 
to  difi*er(*nt  companies.    In  the  charter  to  the  Delaware  Bridge 

2  Stone  v.  Mississippi,  101  U.  S.  ^  Charles  River  Bridge  v.  Warren 
814;  Dou^his  v.  Kentucky,  IHH  U.  S  Biid^a\  11  Pet.  410;  Fall  v.  Sutter 
488.     See  §  o63.  supm.  County.  'Jl  Cal.  L'37. 

3  XrX  Ryraer  'b  Foedera,  o77.  &  3  Wall.  51. 
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Company  it  was  expressly  provided  that  it  should  not  be  law- 
ful to  erect  any  bridge  across  the  said  east  and  west  branches 
of  the  Delaware  River  within  two  miles  either  above  or  below 
the  bridge  to  be  erected  under  the  charter.  The  charter  before 
the  Supreme  Court  invested  another  company  authorised  to 
build  a  bridge  across  the  Chenango  River  with  all  privileges 
and  immuuitii^s  contained  in  the  foregoing  incorporation  of  the 
Delaware  Bridge  Company;  and  it  was  held  that  this  made 
the  two-mile  prohibition  applicable  to  the  Chenango  River, 
although  that  river  was  not  mentioned  in  the  other  act.  Here 
the  intent  of  the  legislature  was  allowed  to  prevail  over  th<; 
express  terms,  a  liberality  of  construction  not  to  be  foiuid 
in  later  decisions.^^  It  liiis  been  held  that  a  law  prohibiting 
county  courts  from  licensing  a  ferry  within  half  a  mile  from 
an  established  ferry,  did  not  constitute  a  contract,  and  couM 
be  repealed  at  any  time/  that  a  provision  that  county  authori- 
ties shall  not  grant  competing  f<»rry  rights  does  not  prevent 
the  legislature  from  authorising  a  city  council  to  jnake  such 
grants,^  and  that  a  nn're  agret'ment  not  to  grant  rights  or 
privileges  which  w\\\  impair' or  destroy  those  conferred  by 
an  ordinance*  giving  a  rorporaticui  permission  to  oprratr  a 
street  railway  system  in  the  streets  of  a  city,  will  Jiot  prevent 
the  city  from  granting  lik(»  permission  to  others.*-^ 

§  676.  Principle  of  strict  construction  justified.— Under  the 
principle  of  strict  construction  the  corporation  applying  foi* 
the  franchise  (which  usually  submits  the  form  of  the  grant) 
is  compelled  to  make  it  clear  that  it  desires  exclusive  privi- 
leges, and  cannot  derive  any  advantage  from  using  ambigu- 
ous terms  which  it  may  prefer  in  order  not  to  arouse  op- 
position, in  reliance  u[)on  the  sufficiency  of  those  terms  to 
support  a  claim  of  a  monopoly.  **It  is  a  matter  of  public  his- 
tory which  this  court  cannot  refus«»  to  notice,  that  almost  every 
bill  for  the  incorporation  of  banking  companies,  iiisurauce 
and  trust  companies,  railroad  companies,  or  other  corporations, 

8  See  Stein  v.  Bienville  Water  Sup-  »  Indiana  Cable  Street  R.   Co.   v. 

ply  Co.,  141  U.  S.  67.  Citizens  Street  R.  Co.,  127  Ind.  369, 

7  Wheeling    &    B.    Bridge    Co.    v.  8  L.  R.  A.  539;   it  seems  the  rity 

Wheeling  Bridge  Co.,  138  U.  8.  287;  had  no  power  to  make  the  originnl 

Williams  v.  Wiii^o,  177  IT.  S.  601.  grant  exclusive. 

'^Fanning    v.    (iro^oiro,    10    H<av. 
523,  534. 
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is  drawn  originally  by  the  parties  who  are  personally  inter- 
ested in  obtaining  the  charter;  and  that  they  are  often  ])asscd 
by  the  legislature  in  the  last  days  of  its  session,  when,  from 
the  nature  of  our  political  institutions,  the  business  is  unavoid- 
ably transacted  in  a  hurried  manner  and  it  is  impossible  that 
every  member  can  deliberately  examine  every  provision  in 
every  bill  upon  which  he  is  called  on  to  act.  On  the  other 
hand,  those  who  accept  the  charter  have  abundant  time  to  ex- 
amine and  consider  its  provisions,  before  they  invest  their 
money.  *  *  *  And  if  individuals  choose  to  accept  a  char- 
ter in  which  the  words  used  are  susceptible  of  different  mean- 
ings,—or  might  have  been  considered  by  the  representatfves 
of  the  state  as  words  of  legislation  and  subject  to  future  re- 
vision and  repeal  and  not  as  words  of  contract,— the  parties 
who  accept  it  have  no  just  right  to  call  upon  this  court  to 
exercise  its  high  power  over  a  state  upon  doubtful  or  jim- 
biguous  words,  nor  upon  any  supposed  ecjuitable  construction, 
or  inferences  made  from  other  provisions  in  the  act  of  in- 
corporation.''^^ 

§  677.  Eival  public  undertakings.— Where  the  charter  or 
grant  is  silent,  no  covenant  is  implied  on  the  part  of  the  grant- 
ing municipality  that  it  will  not  itself  establish  a  competing 
enterprise,  but  it  will  not  bo  allowed  to  tax  the  private  cor- 
poration for  the  i)aynient  of  the  oblijrations  incurred  in  erect- 
ing the  competing  works,  nor  to  discriminate  directly  or  indi- 
rectly in  its  taxation  against  those  citizens  who  do  not  transfer 
their  patronage  to  the  city.^^ 

Where  a  power  of  alteration  or  revocation  is  expressly  re- 
served, its  exercise  by  the  establishment  of  rival  municipal 
works  is  not  rendered  invalid  by  the  hardship  which  it  inflicts 
upon  the  grantee.'-  Such  niunicipal  action  luay  be  a  violation 
of  faith,  or  it  may  be  a  measnn*  of  self-protection;  it  is  a 
(luesticm  for  the  corporation  to  determine  in  the  tirst  instance 
whether  it  will  aeee])t  so  j)reenrious  a  grant. 

§  678.  Question  of  power  to  make  exclusiveness  a  matter  of 
right.  — Where   tlie   intention    to   grant   an   exclusive   franchise 

i»'Ohio  Life  Insurance  &  Trust  TE.  562,  S.  (\  184  U.  S.  354.  Seo  also 
Co.  V.  Diebolt,  16  How.  416,  435,  '  North  Springs  Water  Co.  v.  Tacoina, 
436.  21  Wash.  517,  47  L.  R.  A.  214. 

•1  Skan<»ateles  etc.  Water  ('om]>any  i- Hamilton  Gas  &c.  Co.  v.  Hainil- 

Y.  Skaneateles,  161   N.  V.  154,  55  X.      ten.   146  U.  S.  258. 
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is  clear  the  question  of  power  arises.  lu  the  case  of  municipal 
corporations  the  power  depends  primarily  upon  the  provisions 
of  the  charter  or  statute  under  which  the  city  acts.  Thes(» 
provisions  are  strictly  construed  ;^'^  so  a  power  to  grant  ex- 
clusive track  rights  was  held  to  apply  only  to  streets  specifically 
designated  by  the  council  and  not  to  extend  to  granting  the 
first  right  to  build  in  any  streets  which  the  council  might 
name  in  the  future.^  *  In  Iowa  a  power  to  grant  and  refuse 
ferry  licenses  (as  distinguished  from  a  power  to  license  and 
regulate)  was  held  to  authorise  a  grant  under  which  the  city 
binds  itself  to  issue  no  other  license.^ ^  But  where  a  city 
lias  merely  j)Ower  to  license  the  use  of  streets  for  tracks,  etc., 
the  power  to  grant  exclusive  privileges  will  not  be  implied.*^ 
Iliere  may  perhaps  be  city  charters  or  statutes  which  expressly 
authorise  the  municipalities  to  grant  franchises  and  privileges 
so  as  to  make  them  exclusive  in  a  binding  manner,  but  they 
must  be  extremely  rare,  and  it  is  hardly  conceivable  that  this 
would  be  done  otlierwise  than  with  a  limitation  to  a  term  of 
years.  A  city  in  granting  a  license*  for  water  works  may,  how- 
<'ver,  contract  not  to  establish  within  a  s[)e<*ified  period,  water 
works  of  its  own,  since  municipal  conifx^tition  would  be  prac- 
tically destructive  of  the  private  business.'*^ 

^  679.  Grant  of  competing  right  as  impairing  the  obligation 
of  a  contract.— The  question  of  the  validity  of  the  grant  of 
competing  rights  in  derogation  of  a  prior  legislative  grant  of 
exclusive  privileges  has  come  before  the  United  States  Su- 
preme Court  under  the  clause  of  the  constitution  forbidding 
laws  impairing  the  obligation  of  contracts.  In  the  case  of  the 
Binghamton  Bridge  Company^  **  a  perpetual  bridge  monopoly 
was  held  to  be  a  binding  contract;  the  New  Orleans  slaughter- 
house monopoly,  granted  for  twenty-five  years,  was  held  to  be 
revocai)le  before  the  expiration  of  that  time;^®  the  New  Or- 
leans gas  and  water  monopolies,  granted  for  fifty  years,  were 

la  Mintnrn  v.  Lariio,  23  How.  4.35;  548;    CarroH   v.   Campbell,   108   Mo. 

Wright  V.  Naglo,  101  IT.  R.  791.  550,    as    to    ferries;    Dillon    §    692, 

» 4  Octroi t   Citizens'  Street   R.   Co.  Booth,  Street  Railways,  §  108. 
V.   Detroit   Railway,    HO   Mich.   384,         it  Walla   Walla   v.   W.   W.   Water 

8.  C.  171  U.  S.  48.  Co.,  172  U.  S.  1. 

IB  Burlington    etc.    Ferry    Co.    v.         "  3  Wall.  51. 
Davis,  48  Iowa  138.  I'J  Butchers  Union  v.  Crescent  City 

!<•  State   ex   rol.   St.   Louis   Under-  &c.  Co.,  Ill  U.  S.  746. 
j^round   R.   Co.   v.    Mury>hy,    134   Mo. 
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held  to  be  secure  against  the  grant  of  competing  franchises.*' 
No  distinction  is  therefore  made  between  perpetual  monop- 
olies and  those  limited  in  time;  but  the  test  is  whether  the 
grant  relates  to  an  undertaking  which  in  its  nature  cannot 
be  thrown  open  indiscriminately,  or  whether  it  affects  a  busi- 
ness exercisable  as  a  matter  of  common  right,  and  restricted 
only  for  the  real  or  alleged  advancement  of  the  public  health 
or  of  some  other  interest.  In  the  latter  case,  the  exercise  of 
the  police  power  which  justifies  the  original  restriction  of  pri- 
vate right,  is  also  held  to  justify  the  abrogation  of  the  re- 
striction at  any  time. 

In  the  ease  of  the  Biiighamton  Bridge  it  was  m»*rely  eon- 
tcMided  that  the  legislature  did  not  grant  an  exclusive  fran- 
chise ;  its  power  to  make  such  grant  was  conceded.  Should 
the  state  courts  hold  that  under  thr  state  constitution  the 
legislature  is  powerless  to  bind  subsequent  legislatures,  there 
would  be  no  valid  contract;  probably  the  1-nited  States  Su- 
preme C'Ourt  would  follow  this  construction  of  the  state  con- 
stitution, although  it  claims  the  pmwer  of  independent  judg- 
ment where*  it  is  itself  opposed  to  the  theory  of  a  contract.-'  • 

S  680.  Louisiana  slaug^hter-house  and  gas  cases.— The  Lou- 
isiana slaughter-house  and  gas  c.cmipan}'  cases  show  some  fluc- 
tuation or  modification  of  opinion  on  the  j)art  of  the  Supreme 
Conrl.  Tlic  slaujrhter-hous(»s  cases  sanction  a  monopoly  for 
the  protection  of  the  public  Ilea  1th,  the  Butchers*  Union  c*ase 
holds  such  a  monopoly  to  be  revocable,  the  gas  company  cases 
sustain  the  irrevocability  of  a  gas  monopoly.  The  slaughter- 
house cases  go  on  the  broad  ground  that  the  Fourteenth  Amend- 
ment afi'ords  no  protection  against  monopolies,  the  Butchers' 
Tnion  case  upon  the  ground  that  the  legislature  cannot  bar- 
gain away  its  })OAver  to  protect  public  health  or  morals,  the 
gas  e()m[)any  eases  im  the  ground  that  the  supply  of  gas  is  a 
public  })nsiness  and  involves  the  grant  of  fran<*liises  which 
in  their  nature  cannot  be  of  common  right.  The  slaughter- 
house cases  do  not  suggest  that  a  monopoly  against  common 
right  cannot  be  irrevocably  granted  for  a  definite  period,  and 

20  New  Orleans  Gas  Light  Co.  v.     many   Water    Works   Co.    v.    N.    O. 
Louisiana  Tiipht  &c.  Co.,  115  IT.  S.     Water  Works  Co.,  120  XT.  S.  64. 
ri50:  N<>\v  Orleans  Wator  Work^  Co.  -'i  Freeport  Water  Co.  v.  Freeport, 

V.    Rivers,   111   V.  S.  (374;   St.  Tain-      180  V.  8.  587,  .195 ;  Douglas  v.  Ken 

lucky,  168  U.  S.  488. 
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the  j^rant  there  was  for  a  period  of  tweuty-five  years.  The 
Butchers'  Union  case  says  that  a  wise  policy  forbids  the  legis- 
lative body  to  divest  itself  of  the  power  to  enact  laws  for  the 
preservation  of  health.  Had  the  slaughter-house  monopoly 
endangered  the  public  health,  or  had  the  public  health  re- 
quired additional  slaughter-house  facilities  not  furnished  by 
the  monopoly,  a  case  would  have  been  presented  within  the 
principle  of  Beer  Co.  v.  Massachusetts  and  Stone  v.  Mississippi. 
But  it  was  not  charged,  nor  does  the  opinion  of  the  Supreme 
Court  intimate,  that  the  continuation  of  the  monopoly  was  in- 
consistent with  the  imblic  health.  The  abrogation  of  the  mo- 
nopoly was  an  economic  and  not  a  sanitary  measure.  The 
decisicm  of  the  Supreme  Court  means  therefore  thr.t  while  a 
monopoly  against  eominon  right  can  be  granted  for  police  pur-, 
])Oses,  the  Supreme  Court  will  not  recognise  such  a  monopoly 
as  a  contract,  i.  e.  it  is  intrinsically  revocable,  no  matter 
whether  the  revocation  be  denmnded  l)\  the  public  health  oi' 
not.  This  seems  an  important  modification  of  the  Slaughter- 
House  Cases,  which  rlo  not  suggest  any  distinction  between  a 
slaughter-house  and  a  bridge  monopoly.  On  the  other  hand, 
where  the  numopoly  is  not  against  common  right,  ])ut  relates 
to  a  pul)li<'  franchise,  it  may  be  mad(»  exclusive  so  that  subse- 
quent competing  grants  cannot  be  made,  an<l  this  ('oiistitutes 
a  contract.  Such  a  ccmtract  is  subject  to  furtlKM*  regulations 
in  the  intt^rest  of  health  or  safety,  but  its  total  abrogation  by 
the  grant  of  competing  rights  would,  it  seems,  not  even  be 
justified  by  regard  for  the  public  health  or  safety,  requiring 
a  different  or  additional  supply  of  light;  the  abrogation  even 
for  that  purpose  could  be  accomplished  only  by  the  exercise 
of  the  power  of  eminent  domain. 

§  681.    Perpetual  monopolies  and  monopolies  limited  in  time. 

—  In  many  states  the  constitution  is  explicit  that  the  legisla- 
ture may  not  grant  exclusive  privileges  by  special  or  local 
act,  and  in  North  Carolina,  under  the  more  general  constitu- 
tional provision  above  cited,  the  courts  have  held  repeatedly 
that  the  legislature  cannot  create  a  monopoly .^2 

As  a  matter  of  general  constitutional  principle,  it  would 
seem  to  be  proper  to  make  a  distinction  between  perpetual  mo- 

--  .\ftRoo  V.  Wilmington  &<•.  K.  inissioinTs  of  Beaufort,  si  \.  (\ 
Co.,  47  N.  ('.  2  Jfmos  l^C);  Wash-  491 ;  Thrift  v.  Eliz;al>oth  City,  J "J'J  N. 
iit^ton  iStc.   Toll  Bridjio  Co.   v.  Com-      C.  31. 
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be  constitutionally  applied  to  them,  and  an  exception  in  their 
favor  should  be  allowed  only  if  the  application  of  the  rule 
to  them  produced  special  hardship,  or  where  it  would  impair 
the  oblip:ation  of  existing  contracts.^  Thus  increased  strin- 
gency in  the  regulations  of  liquor  saloons  are  generally  made 
applicable  to  existing  places,  and  are  not  confined  to  those  to 
be  opened  in  the  future,  but  where  the  regulation  refers  to  lo- 
cation, establishments  previously  located  are  properly  ex- 
cepted .2 

The  establishment  of  a  qualification  for  the  practice  of  a 
profession  may  be  such  that  it  can  be  complied  with  by  estab- 
lished practitioners,  and  then  its  retroactive  operation  would 
not  be  unconstitutional;  so  the  Supreme  Court  has  said  that 
the  same  reasons  which  control  in  imposing  conditions  upon 
compliance  with  which  the  physician  is  allowed  to  practice  in 
the  first  instance,  may  call  for  further  conditions  as  new 
m()(h»s  of  troatiiig  disease  are  discovered,  and  that  therefore 
a  knowh'dgo  of  the  m\\v  ac{|uisitions  of  the  profession  may  be 
required  tor  eoiitinuane**  in  its  practice.-'*  In  this  case  physi- 
cians having  had  ten  years'  praetiee  were  exempt  from  the 
re<iuirem(*nt  of  (Examination,  their  experience  being  regarded 
as  suifieient  (tvidenee  of  (jualifieation,  and  on  the  like  ground 
the  exemption  of  five  or  ten  years'  practitioners  is  upheld 
in  other  states.^ 

S  684.  Exemption  of  established  practitioners.— It  is  ehsir 
tliat  tlie  re(|uii-emeiit  of  an  examination  is  a  hardslii])  for  any 
estal)lish(Ml  piactitioiier  veiy  (lilVerent  from  the  snuw.  re(|uire- 
jiiriit  imi)ose(l  up(m  futui-e  applicants  for  admission,  and  then»- 
fore,  ^vlletllel'  tile  fact  of  Ixini^-  enj::a*»-e(l  in  i)raetiet»  when  th«» 
slnliite  is  enacted,  irrespective  of  length  of  time  of  such  prac- 
tice, can  })e  rctj!:ar(le(l  as  a  test  of  fitness  or  not,  it  should  be 
I'c^^ai'diMl  ns  a  suiTicient  I'eason  for  exemj)tion.*''^ 

The  exemption,  not  of  all  <»stabiishe<l  practitioners,  but  only 
of   tliose   wlio   liave   })een    en<?aged    in    business   for   a    certain 

1  Ho    Ten    Hour    Law    for    Street  Williams    v.     People,     121     IH.     84; 

J{;;ihvay    r'oriK>ratioiiH     (K.     !,)»    •''>4  State  v.   Vandersluis,  42   Minn.   129, 

All.  «)'»2.  (y  L.   R.  A.   119;   Ex  parte  Spinney, 

-•He   Ilawkius,    ir,;'   X.   Y.    ISS,   58  10  Xev.  323. 

^•.  E.  .S84.  ^*  State  v.  Randolph,  23  Oregon  74, 

:«  Dciit  V.  West  Virginia,  129  IT.  S.  17  L.  R.   A.  470;    Fnx  v.   Territory, 

114.  2   Wash.   T.   297;    State  v.   Creditor, 

^Stfite  V.   Hathaway,    11.'   Mo.   ?A];  44  Kan.  46"). 
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number  of  years,  has  something  arbitrary  in  it,  and  has  been 
condemned  by  the  Supreme  Court  of  Ohio  as  class  legislation.^ 
But  if  prolonged  practice  may  be  taken  as  proof  of  experience, 
it  is  necessary  to  fix  upon  a  certain  number  of  years,  and  this 
kind  of  arbitrariness  is,  as  has  been  pointed  out  before,  in- 
evitable in  a  police  regulation.  If  the  exemption  must  come 
down  to  the  date  of  enactment,  the  state  is  powerless  to  pre- 
vent an  eyasion  of  the  act  on  the  part  of  those  who  begin  prac- 
tice in  contemplation  of  the  new  law  and  in  order  to  escape 
its  requirements. 

The  policy  of  legislation  as  to  established  practitioners  is 
not  uniform;  in  Illinois  in  the  same  year  an  act  was  passed 
requiring  licenses  for  architects  upon  examination,  excepting 
those  already  practicing  the  profession,  and  also  an  act  re- 
quiring examination  of  **any  person  now  or  hereafter  en- 
gaging in  or  working  at  the  business  of  plumbing.'*"  In  New 
Hampshire  it  was  held  unconstitutional  to  exempt  existing 
practitioners  not  nn.Toly  from  the  n^quirement  to  establish 
their  qualification,  but  also  from  the  payment  of  tlu»  fee  exacted 
from  all  others,  the  latter  point  being  controlling,®  or  to  exempt 
by  reason  of  the  accidental  circumstance  of  residence  or  non- 
residence  in  the  same  town.® 

§685.  2.  Where  new  regulation  is  destructive  of  vested 
interests.— The  second  class  of  cases  requiring  consideration  is 
that  in  which  a  measure  which  in  its  prospective  operation  is 
merely  a  regulation,  becomes,  when  applied  to  vested  interests, 
prohibition  or  taking  of  property.    So  if  a  law  regulating  th(? 

«  Harmon  v.  State,  66  Oh.  St.  249,  181  111.  73,  54  N.  E.  646,  50  L.  R. 

64  X.  E.  117,  58  1..  R.  A.  618.  A.  519,  where  the  exemption  by  the 

7  Laws  1897,  p.  81   and  p.  279.  legislature  of  law  students,  who  had 

8  State  V.  Pennoyer,  65  N.  H.  113.  commenced  their  studies  at  the  time 
18  Atl.  878,  5  L.  R.  A.  709.  certain   new   rules  regarding  admis- 

0  State  V.  Ilinman,  65  N.  H.  103.  sion    to    practice    went    into    effect, 

If  existing  practitioners   are  not  from   the  operation   of   those  rules, 

exempted,  it  must  be  asked :    Who  is  was  treated   as   arbitrary   classifica- 

to  examine  the  members  of  the  ex-  tion.      However,    this    was    not    the 

amining  board!     The  very  fact  that  main   ground   for  holding   the  stat- 

they     by     implication     are     exempt  ute  unconstitutional,  the  chief  argu- 

raises  a  serious  question   as  to  the  ment  being,  that  the  act  constituted 

constitutionality   of   the   acts   which  a  legislative  encroachment  upon  the 

fail    to    exempt    all    other    existing  constitutional    independence    of    the 

practitioners.  judicial  power. 
See,  also,  in   the  matter  of  Day, 
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practice  of  medicine  should  require  a  four  years'  pourse  in  a 
medical  college  without  accepting  another  test;  existing  prac- 
titioners could  practically  not  comply  with  this  requirement, 
and  if  it  were  applied  to  them,  it  would  oust  them  from  the 
practice  of  their  profession;  this  would  be  clearly  unconsti- 
tutional. Thus  the  establishment  of  fire  limits  within  which 
frame  buildings  are  forbidden  is  a  regulation  as  applied  to 
vacant  property,  while  as  to  existing  frame  houses  it  would 
be  a  taking  of  property;  hence  the  exemption  of  such  houses 
is  not  only  not  contrary  to,  but  is  demanded,  by  the  con- 
stitution.^'* 

§  686.    3.    Where  new  measure  amounts  to  prohibition.— 

The  third  class  of  eases  is  where  the  police  measure  exceeds 
the  scope  of  regulation,  and  amounts  to  prohibition.  Retro- 
active prohibition  means  in  most  cases  the  taking  or  economic 
destruction  of  property,  but  while  it  resembles  the  second 
class  of  cases  in  this  respect,  it  differs  from  that  class  in  two 
other  respects:  the  policy  of  prohibition  implies  an  evil  or 
danger  of  exceptional  magnitude,  and  any  exception  not  merely 
allows  a  partial  perpetuation  of  the  evil  or  danger,  but  in 
addition  may  give  to  those  excepted  a  monopoly  instead  of 
a  mere  advantage.  It  has  been  shown  befor'e  that  retroactive 
prohibition  without  compensation  is  constitutional,  although 
the  granting  of  compensation  has  never  been  held  unconsti- 
tutional ;  the  demands  of  e(iuity  mijrht  therefore  always  be 
satisfied  by  compensation :  the  question  here  to  be  considered 
is  whether  if  compensation  is  not  intended  the  law  may  con- 
stitutionally except  vested  interests  from   the  prohibition. 

§  687.  Exception  in  favor  of  existing  rights.— In  Illinois  it 
lias  been  held  that  a  municipal  charter  power  to  din^et  the  lo- 
cation and  manajuc^nient  of,  and  to  rejrulate  and  prohibit, 
slaughterin^r  establishments  within  the  city,  could  not  be  so 
exercised  as  to  prohibit  only  the  future  erection  of  slaughter- 
houses.^' The  court  laid  down  the  principle  in  rather  sweep- 
ing terms:  ''If  it  prohibited  one  from  carrying  on  the  busi- 
ness that  prohibition  should  extend  to  all  regardless  of  the 
time  the  business  may  have  been  commenced.""  But  it  should 
be  noted  that  in  this  case  the  regulation  emanated  from  the 

10  Wadleigh  v.  Oilman.  12  Me.  403,         ii  Tujrinan  v.  Chicago,  78  TH.  405. 
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board  of  health,  whih'  the  power  of  regulation  belonged  only 
to  the  city  council,  so  that  there  was  an  independent  ground 
of  illegality.^  2 

In  Massachusetts  the  municipal  power  to  prohibit  was  ex- 
pressly confined  to  the  future  erection  of  noxious  establish- 
ments.^^ There  must  be  many  cases  in  which  it  is  the  undue 
nyaltiplication  of  noxious  establishments  which  creates  the 
sanitary  danger,  and  in  which  the  district  to  which  the  pro- 
hibition applies  is  not  large  enough  to  give  to  the  existing 
establishments  which  are  suffered  to  continue,  a  virtual  mo- 
nopoly of  the  business :  in  such  cases  there  can  be  no  reasonablu 
objection  to  the  policy  of  exemption.  Where  the  effect  of  the 
exemption  is  that  the  evil  will  not  be  sensibly  abated,  but 
simply  be  made  more  profitable  to  those  who  are  pursuing  it, 
the  ineciuality  of  operation  may  constitute  a  fatal  defect.  Thus 
an  act  of  New  Jersey  passed  in  1893  created  very  onerous  con- 
ditions for  licensing  race  courses  established  after  January  1, 
1893,  while  those  i)reviously  established  were  allowed  to  operate 
under  a  much  more  liberal  licensing  system.  This  was  held 
to  be  unconstitutional  discrimination.^-* 

In  San  Francisco  an  ordinance  was  passed  prohibiting  the 
future  accjuisition  or  disposition  of  any  land  for  purposes  of 
interment,  but  allowing  interments  to  be  made  in  lots  already 
purchased  for  thnt  purpose  for  the  use  of  the  owners  and 
their  families.  This  was  held  illegal  as  discriminating  in 
favor  of  those  who   had   already  purchased   burial  plots  as 

12  In  Crowloy  v.  West,  52  La.  Ann.  ination   and  was  unreasonable;    but 
526,  47  L.  K.  A.  652,  the  City  Conn-  it  was  also  held  that  the  charter  of 
<il  required  all  livery  stables  to  be  the  city  did  not  give  it  power  to  ex- 
eiected   after   pnssa^e   of   the   ordi-  elude   livery   stables   from   any  por- 
rance  to  be  located  outside  of  a  des-  tion  of  the  city, 
ijrnated    district    corapreliendinfj   the  In  Kentucky  it  has  been  intimated 
business  portion  of  the  city.     At  the  that  the  exemption  of  persons  own- 
time  there  were  in  that  district  four  ing   liquor   at    the   time   of   the   en- 
livery    stables;     ground     had     been  actment  of  a  statute  forbidding  its 
purchased  for  the  erection  of  a  fifth  sale    at    retail    in    certain    localities 
one.    The  owner  of  the  ground  after  would      be      unconstitutional      dis- 
the   passage   of   the   ordinance   pro-  crimination;    Stickrod    v.    Common- 
cecded    to    erect    the    stable    in    thr  wealth,  86  Ky.  285,  5  S.  W.  580. 
]>rohibited     district,     and     contested  J^  fleneral  Statutes,  ch.  80,  §  92; 
the   right   of   the   city   to   treat  his  see  now  Rev.  Laws,  ch.  75,  §  108. 
stable  as  a   nuisance.     Tt   was  held  i*  State  v.  Elizabeth,  56  N.  J.  L, 
that    the    ordinance    under    the    cir-  71,  23  L.  R.  A.  525. 
curostances  made  an  unjust  discrim- 
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against  those  who  had  not.^*'^  It  appeared  that  the  eflfeet 
of  the  ordinance  would  have  been  to  deprive  a  cemetery  asso- 
ciation of  the  right  to  dispose  of  its  unsold  lots,  while  at  the 
same  time,  under  the  terms  of  the  ordinance,  a  very  much 
larger  portion  of  the  cemetery  already  disposed  of  would 
have  continued  to  be  available  for  burial  purposes.  Here  then 
the  exception  in  favor  of  existing  rights  was  only  partial, 
in  that  it  ignored  the  vested  interest  of  the  cemetery  associa- 
tion, and  at  the  same  time  was  so  far-reaching  as  to  nullify 
almost  the  beneficial  effect  of  the  ordinance. 

As  a  matter  of  constitutional  and  statutory  policy  it  would 
seem  to  make  a  great  difference  whether  the  continuation  of 
existing  conditions  will  be  temporary  or  perpetual.  In  the 
case  of  licenses  to  practice  professions,  the  period  of  exist- 
ing lives  is  the  limit  of  inequality;  on  the  other  hand  the 
exemption  of  existing  corporate  rights  may  create  a  perpetual 
privilege  or  monopoly.  Where  existing  frame  houses  are  ex- 
cepted from  the  operation  of  new  building  regulations,  the 
law  often  forbids  repairs  when  the  damage  amounts  to  more 
than  a  certain  proportion  of  the  original  value;  and  thus 
a  gradual  disappearance  of  such  houses  is  practically  assured. 
The  power  of  eminent  domain  is  of  course  always  available  for 
the  abrogation  of  vested  rights. 

DISCRIMINATION    BETWEEN   LOCALITIES.      §§    688-690. 

§  688.  Constitutional  provisions.— In  the  case  of  Missouri 
V.  Lewis, ^'^  the  Supreme  Court  decided  tliat  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment  does  not  prevent  the 
aVplieation  of  diflPerent  rules  to  different  local  divisions  of  the 
state.  ''It  contemplates  persons  and  classes  of  persons.  It 
lias  not  n^speet  to  local  and  municipal  regulations  that  do  not 
injuriously  affc^ct  or  discriminate  between  persons  or  classes 
of  persons  within  the  places  or  municipalities  for  which  such 
regulations  are  made.''  In  the  case  before  the  court  a  differ- 
ence was  made  in  the  right  of  appeal  from  the  courts  of  certain 
counties  of  the  state  and  those  of  the  rest  of  the  state.  Tt  was 
held  that  the  state  was  free  to  establish  different  systems  of 
courts  for  different  portions  of  its  territories,  and  might  even 
place  them  under  different  systems  of  laws.    The  same  opinion 

15  Matter  of  Bohen,  115  Cal.  372.         "•  1 01  U.  S.  22, 1880. 
3t)  L.  R.  A.  61«^. 


J  GS8  DldfiaMLXATiON   r.HTWKEX   LOCALITIES.  711 

hud  been  brielly  (*::j>;(.'ssei.l  in  Munn  v.  Illinois^"  and  later  in 
Rudd  V.  New  York  J  "^  wliero  the  statute  in  question  applied  only 
lo  certain  eities. 

It  is  clear  that  unec^ual  treatment  of  localities  may  work 
injustice  and  oppression  as  well  as  the  unequal  treatment  of 
individuals  or  classes.  The  abuses  of  special  or  local  legislation 
have  led  to  the  constitutional  prohibition  of  such  legislation 
in  a  number  of  enumerated  matters  in  many  states,  and  in  a 
number  of  constitutions  we  find  the  general  provision  that  all 
general  laws  or  laws  of  a  general  nature  must  be  uniform  in 
their  operation  throughout  the  state.  And  even  without  such 
provision  circumstances  may  stamp  local  legislation  as  uncon- 
stitutional discrimination.^® 

It  is  not  intended  by  such  a  provision  to  make  all  regula- 
tions of  a  local  character  impossible;  but  the  legislature  may 
undoubtedly  by  uniform  laws  vest  powers  of  local  regulation 
in  local  authorities,  which  power  may  be  unequally  exercised 
according  to  the  varying  needs  of  different  localities.  The 
principh'  of  local  self-government  is  then  supposed  to  give  an 
adeciuate  protection  to  local  interests.  There  remains  the  pos- 
sibility of  abuse  in  the  creation  of  local  divisions,  determining 
their  boundaries  in  such  a  manner  as  to  tie  together  conflicting 
interests,  and  give  preponderance  to  one  over  the  other.  This 
may  be  prevented  to  some  extent  by  making  annexation  of  one 
locality  to  another  dependent  upon  a  vote  of  the  inhabitants  af- 
fected; but  where  this  method  cannot  be  or  is  not  pursued, 
^'reat  injustice  may  be  done,  especially  through  unequal  distri- 
bution of  the  benefits  of  public  improvements,  without  any  re- 
lief through  the  courts.^o    T^g  system  of  local  assessments  for 

17  94  U.  S.  113.  held  unconstitutional  us  special  and 

i«  143  U.  S.  517.  local    legislation    because    applying 

19  <<  We  <lo  not  say  that  there  may  only  to  localities  of  a  certain  popula- 

not  be  lo(  al  legislation,  for  it  is  very  tion.      Bessette   v.    People,    193    111. 

common    in   our   statute   books,   but  334,  62  N.  E.  215,  56  L.  R.  A.  558. 

that  an  act  divested  of  any  peculiar  Discrimination    between    cities    and 

circumstances,  and  j)er  se  made  in-  country   districts   in    the   matter   of 

dictable  should  be  so  throughout  the  selling  liquor  has  been  sustained  in 

state   as   essential   to   that    equality  South  Carolina,  State  v.  Berlin,  21 

and    uniformity    which    arc    funda-  S.  C.  292,  53  Am.  Rep.  677. 
mental    conditions    of   all    just   and         20  Kelly  v.  Pittsburgh,  104  U.  8. 

constitutional  legislation.*'   State  v.  78.     See   State   v.   Minnetonka,   57 

Divine,  98  N.  C.  778,  1887.  Minn.  526,  25  L,  R,  A.  755. 
The  IlliDois  horseshoers'  act  was 
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special  benefit  aflords  in  the  matter  of  public  improvements 
H  partial  remedy,  which  is,  however,  without  constitutional 
guaranty. 

§  689.    Discrimination  in  location  of  noxious  establishments. 

—In  the  exercise  of  the  police  power  discriminations  between 
different  parts  of  the  same  municipality  are  especially  possible 
in  the  licensing  of  noxious  establishments.  There  is  inequality 
as  a  matter  of  fact  between  different  neighborhoods  of  the  same 
city,  there  are  residence  districts  and  factory  districts.  Are 
the  public  authorities  debarred  from  considering  these  actual 
and  inevitable  differences  for  the  sake  of  an  abstract  principle 
of  equality,  which  would  in  fact  operate  very  unequally?  In 
Illinois  an  ordinance  was  upheld  which  made  the  erection  of  a 
livery  stable  in  residence  streets  dependent  upon  the  consent 
of  adjoining  owners;  but  the  case  turned  upon  the  point 
whether  the  lic(»nse  might  be  made  to  depend  upon  a  vote  of 
the  locality,  and  the  discrimination  between  residence  and  other 
.listriets  w«s  without  argument  assumed  to  be  legitimate.** 
Such  a  distinction  seems  very  reasonable,  but  great  diflSculties 
must  be  folt  where  a  municipality  undertakes  to  confine  houses 
of  ill-fame  to  certain  streets.  Such  a  regulation  has  been 
upheld  in  Louisiana,  and  has  been  confirmed  by  the  Supreme 
Court  of  the  Ignited  States  as  not  violating  any  federal  right, 
])ut  in  that  ease  the  houses  in  the  designated  district  were  not 
Icffalised.^-  The  opinion  goes  very  far  in  sanctioning  the  le- 
irnlity  of  local  discrimination  in  the  matter  of  nuisances. 

§  690.    Discrimination  to  be  justified  by  local  conditions.-— 

Where  discrimination  on  the  part  of  railroad  companies  be- 
tween different  individuals,  associations  and  corporations  was 
made  ilh^gal,  it  was  held  that  this  had  no  application  to  different 
municipal  corporations;  and  it  is  clear  that  absurd  conse- 
(jiK^nces  would  arise  from  insisting  upon  equal  treatment  of 
all  ])laces  by  railroad  companies.^*^  The  principle  of  equality 
would  seem  to  demand  that  local  discriminations  should  be 
justified  by  and  corresi)ond  to  different  local  conditions,  but 
should  not  be  based  upon  distinctions  discountenanced  by  the 
constitution  or  by  the  policy  of  the  law.     That  local  diserim- 

21  Chicago  V.  Stratton,  162  111.  494.         5^3  Little  Rock  &  Ft.  Sm.  B.  Co.  v. 

-'2L'II()te  V.  Now  Orleans,  51  La.     Oppenheimer,  64  Ark.  271. 
Ann.  93,  44  L.  "R.  A.  90,  S.  C.  177  U. 
S.  537;  see  §  179,  ante. 
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ination  might  violate  the  Fourteenth  Amendment  was  inti- 
mated by  the  Supreme  Court  in  Missouri  v.  Lewis,  above  cited  : 
**It  is  not  impossible  that  a  distinct  territorial  establishment 
and  jurisdiction  might  be  intended  or  might  have  the  effect 
of  a  discrimination  against  a  particular  race  or  class,  whei'e 
such  race  or  class  should  happen  to  be  the  principal  occupants 
of  the  disfavored  district.  Should  such  a  case  ever  arise,  it 
will  be  time  enough  then  to  consider  it.'*  But  the  Supreme 
Court  has  held  that  oppressive  regulations  regarding  laundries 
confined  to  a  certain  district  were  not  contrary  to  the  Four- 
teenth Amendment,  local  discrimination  being  a  legitimate  inci- 
dent to  the  exercise  of  the  police  power.^^  It  was  said  in  the 
later  case  of  Tick  Wo  v.  Ilopkins,^^  that  the  Bar])ier  case  had 
no  element  of  invidious  discrimination  against  the  Chinese. 

DISCRIMINATION  BASED  ON  PERSONAL  STATUS.     §§  691-720. 
RACE.     §§  691-700. 

§  891.  Indians,  Chinese,  and  free  negroes  before  the  Four- 
teenth Amendment.— While  differences  of  nationality  and  re- 
ligion have  on  the  whole  l)een  ignored  by  American  legislative 
policy,  the  relations  ])etween  different  races  liave  given  rise  to 
problems  of  considerable  importance*.  Tntil  n-ceiit  times  the 
principal  non-European  races  with  which  tlie  American  jx'o- 
ple  have  come  in  contact,  have  been  the  Indian,  the  Chinese  and 
the  African.  The  status  of  the  Indians  who  have  been  treated 
as  wards  of  the  nation,  subject  to  manifold  restraints,  netMl 
not  be  considered  here.  The  Chinese  l)eing  incapable  of  nat- 
uralisation have  always  remained  aliens  and  their  constitutional 
status  is  therefore  determined  by  principles  to  be  discussed 
later  on.  Where  statutes  or  ordinances  speak  of  Chinese, 
they  must  be  understood  as  referring  to  subjects  of  the  Em- 
peror of  China,  and  not  of  Chinese  born  in  the  United  States, 
who  as  citizens  are  exempt  from  discriminating  legislation. 2'* 
The  legal  status  of  free  negroes  until  the  ])assage  of  the  Four- 
teenth and  Fifteenth  Amendments  was  admittedly  that  of 
an  inferior  and  dependent  race;  the  Supreme  Court  of  the 
United  States  held  them  incapable  of  acquiring  United  States 
citizenship -,2"  in  a  number  of  states  their  immigration  was  pro- 

2*Biirbier  v.  Connolly,  113  U.  S.  so  Ignited  Static  v.  Wonjr  Kim 
1!7.  Ark,  169  U.  S.  649. 

•-T'  lis  r.  S.  356.  -7  Dretl  Scott  v.  Saufonl,  19  How. 

393. 
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hibited,2**  and  they  were  in  other  respects  subjected  to  discrim- 
inating legislation.20 

§  692.  Fourteenth  Amendment.— The  Fourteenth  Amend- 
ment gave  the  negro  the  privilege  and  immuilities  of  United 
States  citizenship,  and  guaranteed  to  him  the  equal  protection 
of  the  laws.  It  was  clearly  the  policy  of  the  framers  of  the 
Fourteenth  Amendment  to  i)roteet  the  negro  against  oppressive 
legislation,  but  hardly  to  place  him  on  a  plane  of  perfect 
equality  with  the  whites.  It  required  a  separate  amendment 
to  secure  the  negro  against  discrimination  on  account  of  his 
race  in  the  matter  of  suffrage.  No  explicit  provision  was 
made  as  to  his  right  to  hold  office,  but  a  law  excluding  negroes 
from  jury  service  was  held  imconstitutional,  as  denying 
the  equal  protection  of  the  law  to  a  colored  man  when  he  is 
put  upon  trial  for  an  alleged  offense  against  the  state.-**'  It 
has  been  held  in  Maryland  that  negroes  may  be  excluded  from 
the  practice  of  the  law\^^  It  seems,  however,  that  this  and 
similar  discriminations  are  within  the  prohibition  of  the  Four- 
teenth Amendment  as  interpreted  in  Strauder  v.  West  Virginia. 

§  693.  Federal  civil  rights  legislation.— In  the  so-called 
Civil  Rights  Casrs^-  the  Supreme  Court  of  the  United  Statt^s 
decided  that  the  Fourteenth  Amendment,  being  intended  as 
a  prohibition  upon  the  states,  authorised  congressional  legisla- 
tion only  in  so  far  as  its  j)urpose  would  be  to  enforce  this 
prohibition;  that  therefore  Congress  might  legislate  to  af- 
ford redress  against  discrimination  or  abridgment  of  rights  or 
imequal  treatment  on  the  part  of  the  state  or  imder  color  of 
state  authority,^^  but  could  not  directly  ])reseribe  rules  for 
private  action.  It  was  consequently  held  that  an  act  of  Con- 
gress j)roviding  that  all  persons  regardless  of  race  or  coloi* 
should  be   entitled  to   the   full   and   equal   enjoyment   of   thi* 

-is  Pendleton  v.  State,  6  Ark.  ^09;  -o  Struuder  v.  West  Virginia,   100 

State  V.  Claiborne,  19  Tenn.  (Meiers)  U.  S.  303. 

331;  Hatwood  v.  State,  18  Ind.  492;  3i  Re  Taylor,  48  Md.  28. 

Nelson   v.   People,   33   111.   390.     See  ^'^  109  U.  S.  1,  1883. 

present  constitution  of  Oregon,  Art.  ^^  Ex    parte    Virginia,    100    U.    S. 

1,  §  35,  retaining  the  old  provision.  ?39.     See  People  v.  Brady,  40   Cal. 

-estate    V.    Manual,    20    N.    (.'.    (4  198,  sustaining  a  law  incapa(*itating 

()<'v.    &    Hat.)     20;     African    M.    E.  Indians  an«l   Mongolians   from   tcsti- 

ri'urch  V.  New  Orleans,  15  La.  Ann.  fyiuir   ifi  criminal  cases  in   fjivur  of 

•Ml:   >iv('.  lin\v(\rr.   MiMiijiliis  v.   Win-  or    against    ^vhito    persons,    notwith 

licld,  8  llumphreys   (^27  Teuu.)   707.  standing  the  14th  Amt.  But  it  seem?? 
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accommodation  of  public  conveyances  and  places  of  amuse- 
ment was  not  authorised  by  the  constitution,  since  it  attempted 
to  forbid  discrimination  not  exercised  under  color  of  state 
authority. 

The  amendment  has  further  been  construed  to  the  effect  that 
Congress  cannot  jirovide  for  the  punishment  of  a  conspiracy 
on  the  part  of  individuals  to  deprive  a  person  of  the  equal 
protection  of  the  laws  or  of  equal  privileges  and  immunities 
imder  the  laws,  or  to  i)revent  or  hinder  state  authorities  from 
giving  or  securing  to  all  persons  within  the  state  the  equal  pro- 
tection of  the  laws;^^  but  may  provide  for  the  punishment  of 
a  conspiracy  to  injure,  oppress,  threaten  or  intimidate  a  person 
in  the  free  exercise  or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  constitution  or  law^s  of  the  United 
States.36 

§694.  State  legislation  forbidding  discrimination.  ~  The 
substance  of  the  federal  law  declared  unconstitutional  in  the 
Civil  Rights  Cases  is  embodied  in  the  statutes  of  some  Northern 
states,^^  which  provide  that  no  person  shall  be  denied  the  full 
and  equal  enjoyment  of  the  accommodations,  advantages,  fa- 
cilities and  privileges  of  all  hotels,  inns,  taverns,  restaurants, 
public  conveyances  on  land  or  water,  theatres  and  other  places 
of  public  resort  an<l  nmusement,  because  of  race,  creed  or 
iolor.'^"  The  constitutionality  of  provisions  of  this  character 
has  been  upheld,^**  except  when  their  operation  cannot  be  con- 
fined to  one  state,  but  necessarily  affects  interstate  commerce. 
Thus  a  statute  forbidding  the  separation  of  the  two  races 
on  steamboats  within  the  state  is  unconstitutional  in  so  far  as 
it  will  deprive  the  pkssenger  coming  from  without  the  state  of 
the  privilege  of  separate  accommodation. ^^ 

§  695.    Discrimination  apart  from  statute.— It  will  be  noted 

I'loar  that  the  protCftion  of  the  crim-  liod     similar     stututes     existed     in 

iiial    law    does    not    operate    equally  Southern   states.     Donnell   v.   State, 

v.here  a  white  man  is  assaulted  by  a  48  Miss.  661;  Joseph  v.  Bidwell,  28 

Chinese,  and  where  a  Chinese  is  as-  La.  Ann.  382. 

sanlted  by  a  white  man.  37  New^  York  Penal  Code,  §  383; 

84  U.  S.  Rev.  Stat.  §  5519;  United  Illinois    Criminal    Code,    42    i-r;    in 

States  V.  Harris,  106  U.  S.  629.  some  statutes  the  use  of  cemeteries 

•"'•  Tnitod  States  Revised  Statutes,  is  included. 

li  .mOS;   Kx  parte  Varbrcju^rh.  110  V.  '^People  v.  Kinj;,   110  N.  Y.  41«, 

S.    6.11;    I'liited    States    v.    Waddell,  ISSS;   Baylies  v.  (^iriy,  12S  111.  I'ST. 

112  r.  S.  76.  "''*  Hall  V.  L)e  Cuir,  !C,  U.  S.  485. 

'^^  During    the    reconstruction    pe- 
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that  these  statutes  regulate  the  proprietary  control  of  private 
property  which  is  in  other  respects  subject  to  a  strong  exercise 
of  the  police  power,  and  which  according  to  prevalent  opinion 
either  by  common  law  is,  or  by  statute  may  be  made,  subject 
to  the  duty  of  fair  and  equal  service  to  the  public.  The 
common  law  duty  of  carriers,  innkeepers,  etc.,  is  to  furnish 
accommodation  impartially  to  all  who  may  apply  and  pay 
therefor,  provided  they  are  not  personally  obnoxious  by  reason 
of  disease,  intoxication  or  other  offensive  personal  condition. 
That  the  mere  fact  of  color  cannot  under  our  constitutions  be 
regarded  asmaking  a  person  in  a  legal  sense  objectionable, 
must  be  clear ."^^  Provided,  however,  that  accommodation  is  af- 
forded, and  that  the  accommodation,  though  differing  according 
to  the  price  charged  is  equal  for  all  who  are  willing  to  pay  the 
same  price,  the  common  law  duty  of  equal  service  is  held  to 
be  satisfied,  although  there  be  separation  according  to  race, 
setting  aside  different  coaches  and  waiting  rooms  of  railroads, 
and  different  portions  of  theatres,  for  each  of  the  two  races.**^ 
Such  separate  accommodation  does  not  answer  the  require- 
ments of  the  Civil  Rights  Acts.'*^  These  statutes,  therefore, 
increase  the  burden  of  the  common  law,  and  there  should  be 
some  justification  for  this.  The  courts  which  sustain  the  stat- 
utes hold  in  effect  that  it  is  a  legitimate  exercise  of  the  police 
power  to  prohibit  any  method  of  regulation  of  places  of  public 
resort  which  prevents  the  free  commingling  and  association  of 
the  two  races,  and  which  accentuates  the  condition  of  in- 
feriority of  the  one  race.  The  statutes  are  regarded  as  ap- 
])ropriate  measures  to  elevate  an  oppressed  race,  and  to  relieve 
it  from  the  stigma  of  degrading  discrimination.'*^  There  is 
no  good  reason  why  the  power,  if  recognised  at  all,  should  be 
confined  to  those  classes  of  business  which  happened  to  be 
treated  by  the  common  law  as  common  or  public,  and  the  ex- 
tension of  the  re(|iiirements  of  the  civil  rights  acts  to  restaur- 
ants or  barber  shops  is  constitutional.-*-*  The  i)ractical  difficult}' 
of  enforcing  requirements  of  this  nature  is  a  strong  safeguard 

40  Chicago  &  X.  W.  R.  R.  Co.  v.  berlain,  38  S.   C.  529,   19   L.   B.   A. 
Williams,  55  111.  185.  710;  Bowie  v.  Birmingham  Railway 

41  W'estchester  &e.  R.  Co.  v.  Miles,  Co.,  125  Ala.  397,  50  L.  R.  A.  632. 
55  Pa.  St.   209;   Younger  v.  Judah,  42  Baylies  v.   Curry,   128   111.    287; 
111  Mo.  303,  16  L.  R.  A.  558;  Chil-  Donnell  v.  State,  48  Miss.  661. 

tou  V.  St.  L.  &  I.  M.  R.  Co.,  114  Mo.  4:5  People  v.  King,  110  N.  Y.  41*<. 

88,  19  L.  R.  A.  269;  Smith  v.  Cham-  44  Ferguson  v.  Gics,  82  Mich.  358; 
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against  their  undue  extension.    It  is  believed  that  these  statutes 
have  never  been  enforced  except  in  sporadic  instances. 

§  696.  Compulsory  separation.— The  separation  of  the  two 
races  by  state  autliority  represents  a  policy  opposite  to  that 
of  the  civil  rights  legislation.  Such  separation  is  attempted 
to  be  enforced  in  three  directions:  in  marriage,  in  education, 
and  in  the  accommodations  of  public  conveyances. 

§  697.  a.  Miscegnation.— The  laws  of  a  number  of  states 
prohibit  marriages  between  white  persons  and  negroes  or 
persons  of  more  than  a  stated  proportion  of  African  blood  ;'*^* 
in  some  states  the  prohibition  is  made  by  the  constitution.  With 
the  exception  of  one  case,  which  was  subsequently  overruled,'*** 
the  state  and  federal  courts  have  uniformly  sustained  the  va- 
lidity of  this  prohibition.^'  The  Supreme  Court  of  the  United 
States  has  not  had  occasion  to  pass  upon  this  question;  but 
it  has  sustained  a  law  jmnishing  illicit  sexual  intercourse  be- 
tween white  and  colored  persons  more  severely  than  the  same 
offense  between  persons  of  the  same  race,  saying  that  when* 
the  same  i)unishment  is  meted  out  to  both  offenders,  the  white 
and  the  l)lack,  there  is  no  discrimination.'*®  By  the  same  argu- 
ment, it  would  probably  refuse  to  see  any  discrimination  in 
the  prohibition  of  intermarriage;  and  in  Plessy  v.  Ferguson^-' 
the  ]:)r()hibition  of  intermarriages  is  mentioned  as  a  legitimate 
exercise  of  the  police  power.  ^Marriage  is  clearly  a  matter 
in  which  race  difference  has  a  natural  and  specific  operation, 
and  whether  it  can  be  regarded  as  established  that  the  off- 
spring is  apt  to  be  degenerate  or  not,  the  legislature,  in  judg- 
ing of  the  evil  tendencies  of  such  marriage  in  physical  re- 
spects, must  exercise  a  large  discretion,  and  the  prohibition 
is  at  least  as  reasonable  as  that  of  marriages  between  first 
cousins. 

^leMsengor  v.  State,  25  Nebr.  674,  41  State,  3  Heisk,  287;  Dodson  v.  State, 

N.  W.  638.    See  Bowlin  v.  Lyon,  67  61  Ark.  57,  1895;  Scott  v.  State,  39 

la.  536  and  Iowa  Laws  of  1884,  ch.  Ga.     321;     Ex    parte    Francois,     3 

105.  Woods    367;    Ee    Hobbs,    1    Woods 

«  See  Stimson,  §  6112.  537;  Ex  parte  Kinney,  3  Hughes  9; 

♦«  Burns   v.    State,    48    Ala.    195;  Frasher  v.  St^te,  3  Tox.  App.  263; 

(Jrcen  v.  State,  58  Ala.  190.  State  v.  Tiitty,  and  State  v.  Ward, 

17  State   V.   Gibson,   36    Ind.    389;  41   Fed.  753,  7  L.  R.  A.  50. 

Slate  V.  .Ta<  kson,  80  Mo.  175;  State  4«  Paee  v.  Alabama,  106  U.  8.  583. 

V.  Hairston,  63  N.  C.  451 ;  Lonas  v.  *^  163  U.  S.  537. 
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b.  Education.— The  constitutions  of  a  number  of 
states  require  separate  schools  for  the  children  of  the  two 
races,  and  the  practice  of  separation  prevails  throughout  the 
South,  and  to  some  extent  in  Northern  states.  At  the  same 
time  constitutions  or  laws  seek  to  secure  equality  of  school 
benefits.^  Upon  the  assumption  that  separation  is  consistent 
with  equality  of  privileges,  it  has  been  upheld  both  in  state 
and  in  federal  courts.^  The  Supreme  Court  of  the  United 
States  has  not  directly  adjudicated  the  point.^  Where  no 
special  provision  for  education  of  colored  children  exists,  they 
cannot  be  excluded  from  the  public  schools.^  Separate  educa- 
tion may  be  justified  like  the  prohibition  of  intermarriage, 
by  the  specific  bearing  of  race  upon  the  subject:  there  is 
sufficient  ground  for  maintaining  that  in  view  of  the  different 
mental  characteristics  of  the  two  races  separate  schools  can 
produce  better  results,  or  that  separation  is  desirable  in  the 
interest  of  discipline.  The  distinction  of  race  in  this  matter 
is  analogous  to  the  distinction  of  sex,  and  separate  education 
of  the  two  sexes  while  not  universal  is  common  and  tradi- 
tional. Since  education  is  provided  in  public  schools,  the  state 
or  municipality  cannot  remain  neutral  or  inactive  but  must 
decide  in  favor  of  joint  or  separate  education.  In  the  exercise 
of  the  police  power  it  may,  however,  also  forbid  joint  educa- 

1  North  Carolina:     There  shall  be  -State  v.  Cincinnati,  19  Oh.  178; 

no  (liscriniination  in  favor  of,  or  to  Cory  v.  Carter,  48  Ind.  327;  State  v. 

tiie  prejudice  of  either  race.    Florida:  McCann,   21   Oh.   St.   198;    Ward   v. 

Impartial    ])rovision    shall    be    made  Flood,     48     Cal.     36;     Chrisman     v. 

for  both.     Indiana:    The  trustees  of  Brookhaven,  70  Miss.  477,  12  South- 

«uch     township     *     *     *     shall     or-  ern  458,   1893;   Lehew  v.  Bnimmell, 

ijanise  the  colored  children  into  sepa-  103  Mo.  546,  11  L.  R.  A.  828;  Peo- 

rate    schools,    having   all    the    rights  jde  v.  Gallagher,  93  X.  Y.  438;  Peo- 

j»nd     ])rivileges     of     other     schools  pie   ex    rel.    Cisco    v.   School    Board, 

*■■     *     ^     provided   there   are   not   a  161  X.  Y.  598,  56  N.  E.  81 ;   Martin 

sufficient    number    within    attending  v.   Board   of   Education,   42   W.    Va. 

<listancc,  the  several  districts  may  be  514,  26  S.  E.  348,  1896;  Bertonneau 

consolidated  and   form  one  district,  v.  Board  of  Directors,  3  Woods  177; 

But    if    there    are    not    a    sufficient  United  States  v.  Buntin,  10  Fed.  730. 
number    within    reasonable    distance         3  Cummings   v.    County   Board   of 

to  be  thus  consolidated  the  trustees  Education,  175  U.  S.  528,  "we  need 

shall    provide   such    otner    moans   of  not  consider  that  question    (i  e.,  of 

(MJucation   for  said  children  as  shall  separate  education)  in  this  case.'* 
use    their    proportion    according    to  *  State  v.  Duflfy,  7  Nev.  342,  8  Am. 

i'uml>ers    of    school    revenue    to    the  Kep.  713. 
Im'sI  advantage. 
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tion  in  private  institutions.  Whether,  in  the  absence  of  ex- 
press state  legislation,  the  local  school  authorities  have  the 
power  to  separate,  is  a  different  question;  in  some  states  any 
race  discrimination  in  the  management  of  schools  is  forbid- 
den.^ The  Supreme  (,'ourt  of  Illinois  in  the  case  last  cited  in- 
timates that  voluntary  separation  in  the  public  schools  not 
in  violation  of  law  could  not  be  interfered  with  by  the  courts. 
Separate  taxation  of  white  persons  for  white  schools,  and 
of  colored  persons  for  colored  schools,  has  been  held  uncon- 
stitutional, both  under  provisions  of  the  state  constitution 
and  as  resulting  in  inequality  contrary  to  the  Fourteenth 
Amendment.® 

§  699.  0.  Separation  in  public  conveyances.— Legislation 
requiring  under  penalties  that  railroad  companies  provide  sep- 
arate cars  for  the  two  races,  and  forbidding  the  riding  of  a 
person  of  the  one  race  in  a  car  set  apart  for  the  other,  has 
been  upheld  by  the  Supreme  Court  of  the  United  States,  pro- 
vided that  the  separation  is  not  enforced  as  against  interstate 
passengers.^ 

The  following  seems  to  be  the  strongest  argument  in  favor 
of  the  legality  of  compulsory  separation :  it  is  legitimate  for 
transportation  companies  to  ])rovide  separate  accommodation 
for  the  two  races,  just  as  it  may  provide  ladies'  waiting  rooms, 
or  cars  for  smokers,  as  conducive  to  the  comfort  of  the  parties 
thus  separately  accommodated.  Transportation  companies 
may  be  subjected  to  public  control  in  the  interest  of  public 
(*onvenieuee  and  comfort,  and  if  separate  accommodation  is 
generally  demanded,  and  not  imreasonably  burdensome,  it 
may  be  conii)elled  by  law.  It  then  follows  also  that  the  failure 
to  provide  it  or  the  failure  to  maintain  it  on  the  part  of  tlu» 
railroad  company,  may  b(»  visited  with  penalties,  and  a  pas- 
senger who  intrudes  himself  into  a  compartment  in  whi<*li 
he  is  not  wanted  may  likewise;  be  punished.  The  facts  in 
Plessy  V.  Ferguson  did  not  call  for  more  than  a  recognition 
of  these  principles. 

B  Wyoming  Constitution  VII,   10;  7  piessy    v.    Ferguson,    163   U.    S. 

Illinois  School  Law  XVI,  4;   Chase  537;    Louisville   &c.   B.   Co.   v.   Mia- 

V.  Stephonson,  71  111.  3S3;  People  v.  sissippi,   133  I^  S.  587;   Chesapeako 

Alton,  179  111.  (nr,.  .-,4  N.  K.  421.  .V   (>.  H.  ('(..  v.   Kentucky,   179  V.  S. 

'•  DawHoii  V.  Lrc.  s:\  Ky.  49;   Pnitt  :5^^;  Smith  v.  State,  100  Tenn.  491, 

V.   County   (.'oniniissiuners,   94    N.   C.  41  L.  K.  A.  432. 
709. 
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But  the  law,  it  seems,  assumes  a  different  aspect,  if  it  is 
made  to  apply  to  persons  of  different  races  who  wish  to  travel 
together.  The  right  to  associate  with  other  free  citizens  is  an 
essential  constitutional  right,  and  may  be  regarded  as  a  priv- 
ilege of  United  States  citizenship;  it  should  extend  to  travel 
on  public  highways  as  well  as  to  other  social  and  economic 
relations;**  and  while  such  a  right  may  perhaps  be  in  some 
degree  restrained  by  public  exigencies  under  given  conditions, 
as  e.  g.  in  case  of  contagious  disease,  it  is  too  important  and 
fundamental  to  yield  to  a  mere  sentiment  of  prejudice.  The 
act  of  Louisiana  passed  upon  in  Plessy  v.  Ferguson  contained 
an  exception  in  favor  of  servants  traveling  with  families  of 
the  other  race,  and  a  similar  exception  in  favor  of  all  persons 
of  different  race  who  wish  to  travel  together,  or  special  accom- 
modation for  them,  seems  to  be  demanded  by  a  due  regard  for 
constitutional  rights. 

§  700.  Segregation  and  equality. — Compulsory  separation 
clearly  constitutes  discrimination.  Is  such  discrimination  con- 
sistent with  perfect  equality,  or  is  it  consistent  with  such 
equality  as  the  constitution  guarantees? 

It  is  argued  that  discrimination  which  consists  only  in  svp- 
a  ration,  necessarily  operates  on  both  ract^s  alike  and  therefore 
is  not  inequality.  Some  support  of  this  view  may  be  found  in 
the  analogy  of  sex.  The  interests  of  morality  may  require 
that  in  certain  employments  women  be  kept  separate  from 
men;  yet  such  separation  may  be  carried  out  with  a  sincere 
and  anxious  regard  for  equality.  Separation  between  two 
classes  cannot  but  affect  the  two  classes  simultaneously,  and 
if  we  regard  them  as  units,  equally :  the  essential  problem  is, 
however,  whether  the  law  may  create  legal  classes  and  then 
treat  them  as  units,  without  violating  the  equality  of  each 
member  of  one  class  with  any  member  of  the  other  class. 

It  is  a  feature  of  the  legislation  against  the  commingling  of 
the  races  that  persons  having  as  little  as  one-eighth  or  one- 
fourth  of  African  blood  are  classed  with  the  inferior  race.^ 
Whatever  may  bo  said  in  favor  of  the  legitimacy  of  race  sep- 
aration, this  classing  of  mixed  blood  with  one  race  rather  than 

*•  S(*o,  liowever.  Cully  v.  Baltinioro  white  race  with  the  latter  sec  Polly 

cV:  ().  F^  K.  Co.,  1   ITuffhoH  536.  (Jray   v.   Stuto.   4   Oh.   353;    Lane   v. 

••  For  decisions  classing  thustf  hav-  Baker,  12  Oh.  237;  Jeffries  v,  Auk- 

iiij;    more    thiiu    half    blood    of    the  eny,  11  Oh.  372. 
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another  is  not  jiistifiai)le  dn  any  intelligible  principle  of  equal- 
ity, and  a  deliberate  pushing 'down  of  those  who  approach 
the  superior  race.  Or,  if  it  is  said  that  persons  of  mixed  blood 
are  inferior  to  both  races,  it  is  an  injustice  to  the  black  race 
to  expose  it  alone  to  the  influence  of  this  degeneracy.  If  it  is 
believed  that  mixed  marriages  produce  inferior  offspring,  why 
allow  mulattoes  to  marry  negroes,  if  they  are  not  allowed  to 
marry  whites?  Here  it  seems  clear  that  a  protection  is  ac- 
corded to  one  race  which  is  not  accorded  to  the  other.  This 
is  an  illustration  of  the  truth  that  it  is  extremely  difficult  to 
reconcile  race  distinctions  with  the  principles  of  our  constitu- 
tional Inw. 

Assuming,  however,  that  two  classes  are  not  only  distinct, 
but  each  in  itself  homogeneous,  it  is  the  established  opinion 
that  separation  if  strictly  mutual  is  not  contrary  to  the  prin- 
ciple of  equality,  or  to  the  narrower  principle  of  the  equal 
protection  of  the  laws.  If  under  the  plea  of  separation  gross 
discrimination  is  practiced  against  the  colored  race,  relief  may 
perhaps  be  had  under  the  principles  laid  down  in  Yick  Wo  v. 
Hopkins,'"^  but  if  separation  inevitably  jind  incidentally  results 
in  some  inequality,  such  inequality  must  be  borne  as  a  neces- 
sary consequence  of  i\n  otherwise  beneficial  and  constitutional 
policy.  This  view  is  in  accord  with  the  decision  of  the  Supreme 
Court  in  Cummings  v.  County  Board  of  Education,^^  where 
federal  interference  was  refused  though  the  system  of  separa- 
tion deprived  the  colored  pupils  of  high  school  privileges.  The 
Supreme  Court  indicates  in  its  opinion  that  it  is  the  constitu- 
tional duty  of  the  state  to  reconcile  as  far  as  possible  equality 
with  separation.^  2 

SEX.     §§  701-703. 

§  701.  Civil  and  political  status. — The  common  law  of  Eng- 
land has  never  discriminated  against  women  in  matters  of 
property,  contract,  tort  or  crime,  by  reason  of  their  sex,  except 
in  the  rules  of  descent,  but  it  placed  married  women  under 
far  reaching  disabilities.  These  disabilities  have  been  entirely 
or  to  a  great  extent  abrogated  in  all  the  states,  in  some  cases 
by  constitutional  provisions,  and  this  legislation  is  important 

to  118  U.  S.  35G.  proportionate     amount     of     school 

n  175  U.  S.  528.  money   was   given    to   an   adjoining 

12  See  Hooker  v.  Town  of  Green-  district    in    order    to    secure    school 

ville  (N.  C),  42  S.  E.  141,  where  a  privileges. 
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tor  the  purpose  of  the  police  power,  as  showing  an  altered 
conception  not  only  of  the  relation  of  marriage,  but  also  of  the 
general  claims  of  the  female  sex  to  equal  rights  and  to  civil 
independence. 

In  Wyoming,  Colorado,  Idaho  and  Washington,  women  enjoy 
the  right  of  suffrage  to  the  same  extent  as  men,  in  some  states 
they  are  allowed  to  vote  for  certain  statutory  offices,  chiefly 
such  as  are  connected  with  education,  but  generally  speaking 
women  are  excluded  from  the  electoral  franchise. 

The  right  of  women  to  hold  office  is  sometimes  regulated 
by  express  legal  provision  -^  ^  in  the  absence  of  such  provision 
they  have  been  held  incapable  of  filling  a  constitutional  elective 
office,  on  the  ground  that  only  electors  can  be  chosen,^  ^  or  a 
judicial  office,  because  by  immemorial  tradition  only  men  were 
qualified  to  act  as  judges  ;^^*  but  the  tendency  is  perhaps  to 
recognise  their  right  to  hold  statutory  offices.^  ^  On  the  whole 
it  is  clear  that  women  in  their  political  status  are  far  from 
enjoying  equality  with  men. 

§  702.  Status  under  the  police  power. — The  Constitution  of 
California  provides:^"  **No  person  shall  on  account  of  sex 
be  disqualified  from  entering  upon  or  pursuing  any  lawful 
business,  vocation  or  profession.''  Illinois^*  and  Washing- 
ton^ ^  make  like  provision  by  statute,  with  exceptions  as  to 
military  employment  and  the  right  to  hold  public  or  I'in  Illi- 
nois) elective  offices. 

At  common  law  there  were  no  express  rules  as  to  the  right 
of  women  to  pursue  avocations,  the  matter  being  determined 
largely  by  custom.  Even  now  positive  rules  are  an  exception, 
and  the  question,  where  it  arises,  is  whether  a  custom  by  which 
women  have*  been  kept  out  of  certain  employments  should  be 
interpreted  as  a  disability.  This  is  the  view  which  has  been 
taken   in  sev(»ral  jurisdictions  with  reference  to  admission  of 

13  United  Statos  Rev.  Stat.  §  1(55.  v.  Adams,  .5S  Oh.  St.  612.  51   X.  E. 

i4  0ren   v.  Abbott,   ll21   ^Vio\\,   ",40,  135. 

47  L.  R.   A.  92;   Atchison   v.   L\u-na,  I'-See  State  v.  Ilostetter,   1.^7  Mo. 

S.^     Ky.     451.      Contra,     Wri^rht     v.  636,  39  8.  W.  270,  3^  L.  R.  A.  20S, 

Xoell,   16   Kans.   601.  with  full  note. 

i-Op.  Justices,  165  Mass.  599,  32  i"  Art.  XX.  §   IS. 

L.   R.   A.   350,  43  X.  E.  927:   State  is  Act  March  22,  1872. 

if'Ballinjrer's  Code,  §  3322. 


§702  OlftCRlMlNATlON  ACC01U)IN(i  TO  SEX.  72:i 

women  to  the  practice  of  the  law,  which  was  denied  in  Massa- 
chusetts, Illinois,  Virginia  and  Maryland.^o 

The  federal  supreme  court  has  held  that  the  right  to  prac- 
tice law  is  not  one  of  the  privileges  and  immunities  of  United 
States  citizenship,  and  no  use  appears  to  haVe  been  made  of 
the  argument  that  the  equal  protection  of  the  law  demanded 
that  women  should  be  allowed  the  same  means  of  earning  a 
livelihood  as  men.^i  In  Illinois  the  disability  to  practice  law 
by  reason  of  sex  was  abolished  afterwards  by  statute,  and  in 
most  jurisdictions  the  right  is  now  conceded.  With  regard 
to  other  professions  and  the  ordinary  kinds  of  business  there 
seems  to  exist  neither  exnress  prohibition  nor  implied  dis- 
ability. 

The  disability  to  practice  law  does  not  afford  any  foundation 
for  the  claim  that  the  legislature  may  freely  determine  what 
avocations  may  be  pursued  by  women.  The  legal  profession 
is  in  this  matter  treated  more  as  an  office  than  as  a  private 
business.  The  principle  of  the  equal  protection  of  the  laws 
seems  to  demand  that  women  shall  have  the  same  opportuni- 
ties of  earning  their  living  as  men,  unless  the  pursuit  is  such 
that  sex  constitutes  a  special  ground  of  objection.  The  laws 
relating  to  tlie  right  of  married  women  to  establish  themselves 
as  sole  traders,  affect  only  (juestions  of  civil  liability  of  husband 
and  wife  and  the  right  to  earnings,^^  and  do  not  fall  under 
the  police  power.  It  would  probably  be  a  legitimate  exercise 
of  the  police  power  to  make  a  married  woman's  right  to  en- 
gage in  industrial  employment  to  depend  upon  her  husband's 
consent,  as  a  regulation  of  marital  authority,  but  such  legis- 
lation would  be  contrary  to  public  sentiment  and  does  not 
exist. 

The  equality  of  the  sexes  should  not  prevent  discriminative 
])olice  provisions  bavsed  on  difference  of  sex,  though  they  may 
operate  chiefly  as  disabilities  imposed  on  women.  That  dis- 
crimination does  not  necessarily  operate  in  this  direction,  ap- 
pears from  a  statute  of  Ohio  providing  special  punishment 


20  Robinson '8  Case,  131  Mass.  376,  21  Rradwell    v.    Illinois,    16   Wall. 

41  Am.  Rop.  239;   Re  Bradwell,  55  130;  In  re  Loekwood,  154  U.  8.  116. 

111.   535;    In    re   Loekwood,    154   U.  *-■.»  Schoiiler     Domestic     Belations, 

S.  116;  Re  Maddox,  93  Md.  727,  55  5th  edn.  §§  163-170;  Todd  v.  Clapp, 

L.  R.  A.  298.     Contra,  Re  Hall,  50  118  Mass.  495. 
Conn.  131,  47  Am.  Rep.  625. 
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against  tramps,  and  defining  them  so  as  to  exclude  females.^-' 
Here  it  is  the  male  sex  which  is  discriminated  against. 

Special  provisions  regarding  women  occur  in  legislation 
regarding  labor  and  the  retailing  of  intoxicating  liquors.  The 
laws  for  the  protection  of  women  employees  have  been  con- 
sidered before.^'* 

§  703.  Employment  of  women  in  the  liquor  business. — ^In 
Indiana  liquor  licenses  may  be  granted  only  to  male  persons,^^ 
and  the  employment  of  women  in  places  where  intoxicating 
liquors  are  retailed  is  not  uncommonly  restricted  or  even  for- 
bidden. In  New  York  no  woman  not  a  member  of  the  keeper's 
family  may  sell  or  serve  liquor  on  the  premises  ;2''»  in  some  cases 
any  employment  of  women  in  such  a  place  is  made  unlawful.*^ 
In  California,  under  the  constitutional  provision  above  quoted, 
an  ordinance  making  it  a  misdemeanor  for  a  female  to  wait 
on  any  person  in  any  dance  cellar  or  bar  room  was  held 
invalid,^®  but  later  on  an  ordinance  prohibiting  the  sale  of 
liquors  in  dance  cellars  or  other  places  of  amusement  where 
females  attend  as  waitresses,  was  sustained,^  as  was  also  the 
refusal  of  licenses  to  those  employing  females,^^  upon  the 
ground  that  the  constitutional  clause  did  not  prevent  the  pre- 
scribing of  conditions  upon  which  the  businef^  of  retailing 
liquors  shall  be  permitted  to  be  carried  on.  It  would  seem 
that  in  all  those  cases  alike  the  female  was  practically  pro- 
hibited from  enga<2:ing  in  one  particular  business,  and  that  the 
particular  form  in  which  the  result  is  accomplished  should  be 
immaterial.  An  unqualified  constitutional  recognition  of  the 
equality  of  sexes  in  all  employments  naturally  makes  it  dif- 
ficult to  support  legislative  discrimination  even  for  the  most 
legitimate  purposes. 

In  the  absence  of  specific  constitutional  provisions  the  pro- 
hibiton  of  the  employment  of  females  as  waitresses  in  places 
where  liquor  is  retailed  has  been  sustained  without  difficult j'.^^ 
This  should  not  be  placed  upon  the  ground  that  the  control 
over  the  liquor  trade  is  so  absolute  as  to  allow  discrimination 

28  State  V.  Ho^an,  63  Oh.  St.  202,  2»  Ex  i)arte  Hayes.  98  Cal.  555,  20 

58  N.  E.  572.  L.  B.  A.  701. 

2*  See  §  311,  mpra.  so  Foster  v.  Police  Commissioners, 

2B  Blair  v.  Kilpatriek,  40  Ind.  332.  102  Cal.  483. 

2«  Liquor  Tax  Law,  §  31.  ^i  Bergman    v.    Cleveland,    39    Oh. 

27  Re  Conaidine,  83  Fed.  Kep.  157.  St.  651;   City  of  Hohoken   v.  Good- 

2BHe  Magnire,  57  Cal.  604.  man   (N.  J.  L.),  51  Atl.  1092;   Ma- 
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in  the  free  discretion  of  legislative  or  administrative  authori- 
ties, but  rather  upon  the  ground  that  the  principle  of  equality 
of  the  sexes  yields  under  circumstances  where  it  would  be  an 
encouragement  to  vice.  It  seems  that  women  could  not  be 
prohibited  from  accei)ting  employment  in  wholesale  liquor 
establishments,  although  these  are  as  much  at  sufferance  as 
the  saloon,  and  even  a  sweeping  prohibition  of  their  employ- 
ment in  places  of  retail  sale,  as  e.  g.  the  employment  of  scrub- 
women at  hours  when  the  place  is  not  frequented  by  custom- 
ers, would  be  unreasonable. 

A  legal  provision  which  should  undertake  to  prohibit  women 
from  frequenting  saloons  would  undoubtedly  be  a  more  incisive 
interference  with  individual  liberty.  If  applied  to  all  places 
where  li<iuor  is  sold  to  be  drunk  on  the  premises  it  would  under 
the  social  conditions  of  many  cities  be  clearly  unreasonable; 
in  Kentucky  an  ordinance  forbidding  women  to  **go  in  and  out 
of  any  building  where  a  saloon  is  kept,  etc.,*'  was  held  to  be 
oppressive  and  void;''*^  i^^t  municipal  ordinances  have  been 
sustained  making  it  unlawful  for  any  female  to  be  after  mid- 
night in  any  public  drinking  saloon.^s  The  test  of  the  validity 
of  the  prohibition  would  seem  to  be  that  the  presence  of  females 
in  a  particular  class  of  places,  or  at  some  particular  time, 
involves  a  danger  to  public  order  or  public  morals.  The  pro- 
vision of  th(»  Rlio<:le  Island  law^^  forbidding  the  sale  to  women 
of  liquor  to  be  drunk  on  the  premises  would  probably  be  sus- 
tained on  the  theory  of  absolute  legislative  power  over  intoxi- 
cating liquors;  but  on  principle  it  seems  an  unjustifiable 
discrimination,  since  the  mere  consumption  of  liquor  in  public 
places  on  the  part  of  women  is  no  more  immoral  than  it  is  on 
the  part  of  men. 

It  should  be  concluded  that  the  equality  of  sexes  is  a  con- 
stitutional principle  only  in  so  far  as  sex  or  the  difference  of 
sex  does  nit  constitute  a  specific  danger.  The  proper  recog- 
nition of  the  natural  inequality  of  the  sexes  should  not  be 
regarded  as  contrary  to  any  principle  of  our  constitutional 
law. 

rion  V.  Reynolds,  14  Mont.  383;  Re  32  Gastineau  v.  Commonwealth,  22 
Considine,  83  Fed.  Rep.  157;  State  Ky.  Law  Rep.  157,  49  L.  R.  A.  111. 
V.  Consadine,  Ifi  Wash.  358,  47  Pac.  as  Kx   parte   Smith,    38    Cal.    702, 

755  (here  omplovment  in  any  ca-  1869;  Adams  v.  Cronin,  29  Colo, 
paeity  forbidden).  488,  69  Pae.  590. 

''*  General  Laws,  ch.  102,  §  13. 
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ALIENS.     §§  704-707. 

§  704.  Power  of  United  States. — The  constitutional  status 
of  aliens  must  be  considered  with  reference  to  the  power  of 
the  United  States  and  of  the  states. 

The  United  States  has,  as  against  other  nations,  all  the 
powers  which  a  sovereignty  may  exercise  under  the  principles 
of  international  laAV,  except  in  so  far  as  these  powers  may  be 
modified  by  special  treaty  stipulations.  In  the  exercise  of 
these  powers  the  federal  government  is  limited  by  the  require- 
ment of  due  process  of  law,  but  it  has  been  settled  by  judicial 
decision  that  due  process  does  not  require  judicial  proceedings 
either  for  the  exclusion  or  for  the  deportation  or  expulsion  of 
aliens,  but  that  the  enforcement  of  laws  in  those  respects  may 
be  entrusted  to  executive  officers  without  any  appeal  to  the 
courts,^^  while  infamous  and  probably  any  other  punishment 
can  b(,'  inflicted  on  aliens  only  by  the  judgment  of  a  court. ^^ 

In  otlier  countries  the  (juestion  usually  discussed  in  this 
connection  is  whether  the  executive  without  express  legislative 
delegation  of  authority  may  expel  aliens.  In  England  the 
power  of  the  Crown  is  denied  :^'^  in  Germany  the  right  of  the 
executive  is  recognized  ;3®  in  France  it  is  delegated  by  stat- 
ute.*^" No  such  power  is  claimed  for  the  federal  executive  in 
the  United  States. 

S  705.  Power  of  states. — The  states  are  bound  in  their  treat- 
ment of  aliens  partly  by  the  international  obligations  of  the 
United  States,  j)artly  by  the  ])rovisions  of  the  federal  constitu- 
tion. A  state  cannot  exclude  aliens  from  its  territory  for 
])()litie;il  or  economic  reasons,  or  limit  them  in  their  right  to 
enrry  (Ui  foreign  eonmieree,  since  in  these  points  the  federal 
authority  is  not  merely  supreme  but  exclusive.  The  state  can 
therefore  not  put  a  tax  upon  immigrants  or  place  otiier  restric- 
tions upon  their  right  to  land  or  come  into  the  state.-*'^     An 

•i-'Ekiu   V.   United   States,   142  U.  3g  Wong   Wing    v.    United    States, 

S.   eni;    Fong   Yue   Ting  v.   United  163  U.  S.  228. 

States,   149   U.   8.   698;    Lem   Moon  -"  See  Law  Quarterly  Review,  Vol. 

Sing  V.  United  States,  15S  U.  S.  538;  VI,  p.  27. 

Aamataya   v.   Fislier,    189   U.   S.    ^6  38  Geo  rg  Meyer,  Staatsrecht.  §  215. 

(;it   least   wjiere  he  lias  not  yet  ac-  ^o  Act  of  December  3.  1S49,  Art.  7. 

(Hiired  a  permanent  and  settled  resi-  -^o  passenger   Cases,    7    How.    283*. 

<lr!He,   Init    pr(»ba])ly   irrespective   of  State  v.  8.  S.  Constitution,  42   Cal. 

this  liniitMtion").  578;   People  v.  Compagnie  Generale 
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exception  from  this  principle  is  recognised  as  to  measures 
confined  strictly  to  immigrants  dangerous  to  health  or  morals, 
especially  quarantine  measures.'**  Nor  is  it,  generally  speak- 
ing, competent  for  the  states  to  deprive  resident  aliens  of  any 
privileges  accorded  to  foreigners  by  the  comity  of  nations  or 
to  discriminate  against  them  where  equal  treatment  is  guar- 
anteed by  treaty .'•^ 

§706.  Equal  protection  and  equal  capacity. — ^A  similar 
prohibition  rests  upon  the  states  in  consequence  of  the  Four- 
teenth Amendment,  which  forbids  them  to  deny  to  any  person 
within  their  jurisdiction  the  equal  protection  of  the  law.  That 
with  regard  to  aliens  equal  protection  means  equal  justice  and 
equal  security  rather  than  perfect  equality^-^  follows  from  the 
well  established  principle  that  the  states  may  in  accordance 
with  the  common  law  deny  to  aliens  the  right  to  own  land,*^ 
unless  such  right  is  stipulated  by  treaty .'♦^ 

It  would  be  unwarranted  to  infer  from  the  peculiar  power 
of  the  states  over  land  tenures  that  the  legal  capacity  of  aliens 
is  in  other  respects  completely  under  their  control,  so  that  the 
duty  of  legal  protection  would  apply  Only  to  such  rights  as 
the  state  chooses  to  allow  aliens  to  acquire.  It  is  true  that 
the  distinction  between  security  of  rights  held,  and  capacity 
to  hold  rights,  is  recognized  by  the  United  States  Revised 
Statutes.  §  1977  gives  to  all  persons  the  same  security,  while 
S  1978  gives  only  to  all  citizens  of  the  United  States  the  same 
right  to  inherit,  purchase,  lease,  sell,  hold  and  convey  real  and 
l)ersonal  property. 

As  to  the  rijrht  to  eiigajje  in  occupations  the  federal  statutes 
are  silent  except  that  under  §  1977  discriminative  taxes, 
licenses  and  exactions  of  every  kind  are  forbidden.  So  an 
act  of  Pennsylvania  (of  .Tune  15,  1897)  taxing  employers  for 
every  foreign  born  unnaturalized  person  employed  by  them 
Avas  declared  unconstitutional  by  the  state  and  federal  courts.**** 

Transatlantique,     107    U.     S.     159;  « Yick  Wo  v.  Hopkins,  118  U.  S. 

Henderson  v.  :Mayor,  92  U.  S.  259;  356;  Re  Lee  Sing,  43  Fed.  Rep.  350. 

Chy  Lung  v.  Freeman,  92  U.  S.  275.  •«••»  See  §   1977  R.  St. 

41  New  York  v.  Miln,  11  Pet.  102;  **  Fairfax  v.  Hunter,  7  Cr.  602. 

Morgan's  &e.  Co.  v.  Louisiana,   118  ^^  Chirac    v.    Chirae,    2    Wh.    259; 

T-.  S.  455;    Compagnie  Francaisfe  v.  Hauenstoin    v.    Lrnham,    100    U.    S. 

Louisiana    State    Hoard    of    Health,  483. 

1S6  V.  S.  3S0.  <*'•  Juniata   Limestone  Co.   v.   Fag- 
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Boforo  tho  enaetinent  of  the  federal  statute  above  cited  laws 
were  upheld  requiring  of  aliens  a  special  license  fee  for  digging 
hi  gold  niines,^'  and  imposing  upon  them  an  inheritance  tax.'*** 
A  state  may  undoubtedly  require  citizenship  of  its  own.  officers, 
and  by  analogy,  it  seems,  of  all  avocations  involving  a  public 
trust,**^  and  the  requirement  is  a  common  one  in  the  rules 
relating  to  admission  to  the  practice  of  the  law. 

As  to  other  occupations,  the  requirement  of  citizenship  is 
uncommon,  but  is  found  occasionally,  so  in  a  statute  of  New 
York  prescribing  the  qualification  of  chiropodists.^^*  It  has 
been  held  in  ^Maryland  that  the  law  may  provide  that  liquor 
licenses  shall  be  issued  only  to  citizens.^  **lf  we  assume  for 
the  sake  of  argument  that  Trageser  has  under  treaties  every 
right  which  a  citizen  could  have,  the  answer  is  that  no  citizen 
of  the  United  States  can  complain  because  a  police  regulation 
denies  him  the  privilege  of  selling  liquor  even  if  the  privilege 
is  granted  to  other  citizens.''  In  view  of  the  expressions  as 
to  the  right  to  sell  liquor,  to  be  found  in  Crowley  v.  Christen- 
sen,2  it  is  not  improbable  that  the  exclusion  of  aliens  would 
be  sustained  by  the  Supreme  Court;  but  with  regard  to  other 
occupations,  even  those  requiring  special  skill,  or  moral  quali- 
fications, discrimination  against  resident  aliens  ought  not  to 
lie  in* the  discretion  of  the  states.  The  analogy  of  the  disability 
Ut  hold  land,  a  survival  of  feudal  conceptions,  should  not  be  ex- 
tended. It  has,  accordingly,  been  held  in  ^lichigan  that  citi- 
zenship may  not  be  made  a  requirement  for  engaging  in  the 
avoeation  of  a  barber." 

Tpon  well  established  principles,  the  right  to  engage  in 
foreign  trade  is  b(\vond  the  control  of  the  states.  But  it  is 
also  clear  that  the  ri«rht  to  take  up  any  other  common  oc- 
cupation cannot  be  barred  by  the  states  to  resident  aliens. 
For  othi^rwise  a  state  might  close  all  profitabl*:*  avocations  to 

ley,   ls7  Pa.   193,  42  L.  lv\  A.  442;  strumeuts,   see   Roby   v.   Smith,    131 

Praser   v.    McCoinvay   &   Tnrley   Co.,  Ind.    342;    Farmers'    L.    &    Tr.    Co. 

SI*  Fed.  Hei).  257.  v.  C.  &  A.  R.  R.  Co.,  27  Fed.  Rep. 

4T  }>ooplo    V.    Najrleo,    1    Cal.    232.  146;    Shirk  v.  La   Fayette,   52   Fed. 

The    Act    of    Congress    of    May    10,  Rep.  857. 

1S72,    coTifmes    tlie    riglit    to    lo<'ate  '•<>  Laws  of  1895,  ch.  864,  §  4. 

mineral    claims    on    ]>ublic'    lands    to  i  Trageser  v.  Gray,  73  Md.  250. 

citizens  of  tlie  Tnitt^d   States.  -137  U.  S.  86. 

4>^Mager  v.  (irimri.  s  How.  490.  -Templar  v.  State  Board   of  Ex- 

45>As   to    trusts   under   j^rivate   in-  aminers  (Mich.),  90  N.  W.  1058. 
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them,  and,  by  preveiitiii*,^  tlieiii  from  earning  a  livelihood, 
drive  them  away.  Such  a  result  would  bring  about  inter- 
national complications  and  can  therefore  be  only  a  matter  of 
naticmal  action.  The  federal  adjudications  in  the  matter  of 
discrimination  against  Chinese  in  the  laundry  business,  while 
involving  also  treaty  rights,  seem  to  support  this  position.** 

§707/  Resident  and  non-resident  aliens. — In  a  number  of 
st.ites  the  rights  of  resident  aliens  are  secured  by  provisions 
of  the  state  constitutions.  Thus  Wisconsin  provides:^  **No 
distinction  shall  ever  be  made  by  law  between  resident  aliens 
and  citizens,  in  reference  to  the  possession,  enjoyment  or 
tlescent  of, property.''^  Wyoming^  adds  taxation  of  property. 
Oregon®  restricts  the  guaranty  to  white  foreigners. 

Aliens  Avho  are  at  the  same  time  non-residents  may,  it  seems, 
be  discriminated  against,  in  the  absence  of  treaty  stipulations, 
in  the  matter  of  membershij)  in  cor]M>rati()ns,  and  probably  in 
other  matters  not  affecting  either  fundamental  rights  or  com- 
merce.^ 

NON-RESIDENTS.     §§  708-712. 

J  708.  Citizens  of  other  states. — Non-residents  are  either 
citizens  of  the  United  States  or  aliens.  It  is  not  common  to 
mak^  provision  for  state  citizens  not  residing  in  the  state;  if 
they  reside  abroad,  it  is  only  their  national  citizenship  that  is 
n»levant;  by  taking  up  their  residence  in  another  state  they 
become  under  the  Fourteenth  Amendment  citizens  of  that 
state.^^  Hence,  as  between  the  states,  residence  Jmd  citizenship 
mean  practically  the  same  thing,  and  the  state  constitutions 
regulating  the  qualifications  for  suffrage  generally  speak  of 
residents  or  inhabitants,  and  not  of  state  citizens. 

The  status  of  citizens  of  other  states  under  the  police  power 
need  be  considered  only  in  so  far  as  they  are  non-residents, 
and  we  may  confine  ourselv(»s  to  non-resident  citizens,  as  i)oav- 
(»rs  over  non-resident  aliens  have  been  discussed  in  connection 
with  alienage. 

The  Constitution  of  the  United  States  provides,  IV  2:    **The 

«  Vkk  Wo  V.  Hopkins,   IIS  U.  S.  »  Coiiatitutioii  I,  31. 

356;  Re  Parrott,  1  Fed.  Kop.  4S1.  n  State     v.     Travelers'     Insurance 

•'  Constitution  I,   lo.  Co;ni)any,  70  Conn.  590,  40  Atl.  46.'>, 

«Xeb.   T,   25;    Col.   IT,   *J7;    Mont.  ISO.'). 

Tir.   iM;    West    Virjrinia    II,   .">,   con-  »'M-Jia<lwell    v.    Illinois,    1(5    Wall. 

Iain   pr:ntically   the  same  j)rc)visiou.  l.S();  ^'liica^i^o  &  X.  \V.  R.  Co.  v.  Ohie, 

7  Constitution  I,  29.  117  U.  S.  123. 
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citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states/'  Section  1978  of 
the  Revised  Statutes  says:  **A11  citizens  of  the  United  States 
shall  have  the  same  right  in  every  state  and  territory,  as  is 
enjoyed  by  white  citizens  thereof,  to  inherit,  purchase,  lease, 
sell,  hold  and  convey  real  and  personal  property/' 

§  709.  Non-resident  U.  S.  citizens. — Have  these  clauses  any 
application  to  non-residents  ?  It  may  be  urged  that  the  law  of 
a  state  discriminating  against  non-residents  applies  to  its  own 
citizens  who  may  reside  out  of  the  state,  so  th^it  a  non-resident 
who  is  a  citizen  of  another  state  is  treated  exactly  lik<'  a  citizen 
of  the  first  state  under  like  eiicumstjinces.  Thus  marital  right-s 
find  privileges  may  be  eonfiiH'd  t(»  parties  marrying  or  living 
within  the  state  creating  tin*  rights."  Vrt  within  tin*  United 
States  residence  and  citizenship  go  so  commonly  togctln*r  that 
the  courts  may  take  cognizance  of  the  fact  that  a  discrimina- 
tion against  non-residents  is  in  many  cases  a  discrimination 
against  citzens  of  other  states.  So  it  has  been  held  that  non- 
i-esident  creditors  cannot  be  postponed  to  resid<»nt  creditors  in 
their  right  to  share  in  the  assets  of  an  insolvent  debtorJ*-* 
There  is  obviously  no  intrinsic  relation  between  the  fact  of 
residence  and  the  pref»'rence  given.  Tlie  same  is  true  of  th«* 
general  right  to  institute  actions.^ -^  Otherwise,  however,  of  a 
law  which  ])rovi(les  that  when  the  defendant  is  out  of  the  stat<* 
the  statute  of  limitations  shall  not  run  against  TJu?  plaintiff,  if 
the  latter  resides  in  the  state,  but  shall,  if  he  resides  out  of  the 
state.  Tbis  tlie  Supreme  Court  upholds  as  a  valid  discrimina- 
tion ui)()n  the  ground  that  if  the  statute  does  not  run  as  be- 
tween non-resident  ereditors  and  their  debtors,  it  might  often 
hap[)en  that  a  right  of  action  would  be  extinguished*  perhaps 
for  years,  in  the  state  wliere  the  parties  reside,  and  yet  if  the 
defendant  should  be  found  in  the  state  whose  law  is  under 
consideration,  it  may  be  only  in  a  railroad  trail.,  a  suit  could 
be  sprung  upon  him  after  the  claim  had  been  forgotten.^* 
There  is,  consi^quently,  a  relation  between  residence  and  the 

It  Counor  V.   Hlliot,   IS  How.  591;  i-i  Blake    v.    McClung,    171'    U.    S. 

Pratt  V.  Teft't.  14  Midi.  191;  Atkins  239. 

V.   Atkins,   ^^   Xob.   474;   Bennett   v.  i"  Cole  v.   Cunningham,   133  U.  S. 

Ifjirms.    ni    Wis.    'Jol  :    Hiiffinjrton    v.  !"7. 

<;r(>svpnor,  4f»  Ki^^^.  7r.<».  '27  P,'-.   IH".  '•<'lu'mung    (?auai    Hank    \.    T^oxr- 

]:\  L.  R.  A.  L'S2.  cvy,  9:\  V.  S.  72,  1S76. 
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ruiming  of  the  statute  of  limitations  which  makes  a  discrim- 
ination on  that  basis  justifiable.  And  the  question  should  be 
in  every  case:  has  residence  any  bearing  upon  the  subject- 
matter  of  the  lawi  Non-residents  have  a  constitutional  right 
to  become  creditors  and  they  must  have  the  usual  rights  to 
secure  their  claims,  they  may  therefore  not  be  forbidden  to 
become  or  freely  select  trustees  under  deeds  of  trust,^*^  but 
executors  and  administrators,  who  are  primarily  oflBcers  of  the 
court  which  has  jurisdiction  of  the  devolution  of  decedents' 
estates,  may  be  required  to  be  residents  in  order  to  be  under 
the  control  of  the  court.' ^ 

§  710.    Non-residence  relevant  for  police  purposes. — In  the 

matter  of  [>oli('e  legislation,  the  requirement  of  a  valid  reason 
for  dis(*riminHtion  means  that  the  fact  of  non-residence  consti- 
tutes a  special  objection  or  danger.  Even  where  this  condition 
exists,  the  police  power  may  give  way  to  the  freedom  of  inter- 
state commerce.*^  With  regard  to  domestic  business  only,  it  has 
been  held  in  Xc^w  Hampshire  that  no  discrimination  in  licenses 
can  be  madc^  between  the  citizens  of  the  state  and  of  other 
states  in  the  sale  of  shrubs  or  trees,  or  of  lightning  rods.''* 
The  same  has  })een  held  with  regard  to  peddlers;''**  yet  it  may 
l)e  argued  that  in  a  business  regulated  on  account  of  the  lack 
of  fixed  location  a  discrimination  against  non-residents  should 
})e  valid.2<^  It  is  clear  that  a  resident  of  the  state  can  be  held 
liable  more  easily  than  a  non-resident  for  fraud  or  violation  of 
])olice  regulations. 

The  exclusion  of  others  than  inhabitants  of  the  state  from 
the  right  to  retail  liquor,  which  has  been  sustained,2i  may  be 
justified  upon  similar  principles;  the  Supreme  Court,  how- 
ever, seems  to  sanction  this  discrimination  upon  the  broader 
ground  that  the  selling  of  liquor  is  not  one  of  the  rights  of 

16  Roby  V.  Smith,  131  Ind.  342.  refuse  peddling  liceiiBes  to  foreign- 

i«  Woerner,      Administration,      §§  crs,  Trade  Code  §  56d. 

230,  241.  21  Welsh    v.    State,    126    Ind.    71, 

iTLeisy  V.  Hardin,  135  U.  S.  100.  9  L.  R.  A.  664;  Mette  v.  McGuckin, 

18  State    V.    Lancaster,   63   N.   H.  18  Neb.  323,  affirmed  U.  S.  Supreme 

267;  State  v.  Wiggin,  64  N.  H.  508,  Court   L.    ed.   Bk.    37,   p.   934    fnot 

1  L.  R.  A.  56.  officially   reported)  ;    Kohn    v.    Mel- 

i»  Ex  parte  Bliss,  63  N.  H.  135.  cher,  29  Fed.  Rep.  433,  1887,  whoro 

20  Germany  allows  the  anthoritip**  only   residents   of   the   (touuty  could 

to  grant  and  by  inij>li<atioii  also  t<;  \o  licensed  so  that  there  was  no  dis- 
crimination between  states  as  such. 
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citizenship  to  which  the  guaranty  of  the  Fourth  Article  of  the 
constitution*  applies.22  But  a  discriminating  license  tax  placed 
on  non-residents  has  been  held  to  be  invalid.23 

§  711.  Practice  of  medicine,  etc. — Perhaps  the  state  might 
confine  the  right  to  practice  medicine  to  residents,  though 
such  a  provision  does  probably  not  occur;  on  the  contrary, 
an  exemption  from  the  requirement  of  a  state  license  is  not 
infrequently  established  in  favor  of  non-resident  physicians 
called  into  the  state  for  consultation,  and  has  been  upheld  as 
reasonable.-^  With  regard  to  attorneys  the  requirement  of 
residence  would  probably  not  be  questioned;  in  New  York  a 
special  provision  has  been  deemed  necessary  to  allow  them  to 
reside  in  another  state.^^  Perhaps  the  provisions  against 
bringing  into  the  state  armed  bodies  of  men  for  the  protection 
of  property  might  be  sustained,  though  the  prohibition  does 
not  extend  to  the  employment  of  residents;  for  the  letting  of 
services  for  purposes  involving  peace  and  safety  is  clearly  an 
employment  subject  to  control,  and  non-residents  may  be  ex- 
pected to  be  more  indifferent  to  the  peace  of  the  state  than 
residents.  The  Report  of  the  Industrial  Commissions^  (pies- 
tions  whether  the  provision  is  consistent  Avith  the  national 
constitution. 

In  a  number  of  states  the  la\vs  relating  to  the  admission 
to  the  practice  of  medicine  provide  for  the  issue  of  licenses 
to  practitioners  who  have  practiced  for  a  stated  number  of 
years  prior  to  the  enactment  of  the  law  within  the  state.  This 
constitutes  a  discrimination  in  favor  of  residents,  which  has 
been  justified  on  the  ground  that  a  person  may  be  competent 
to  practice  in  a  locality,  with  the  climatic  and  sanitary  con- 
ditions of  which  he  is  familiar,  while  Avithout  scientific  training: 
he  may  be  incompetent  to  practice  in  another  locality. ^"^  It 
may  also  be  said  that  with  r(»gard  to  resident  practitioners 
established  local  reputation  is  sufficient  protection  against 
(luackery.    The  provision  has  generally  been  upheld.^^ 

2'2Leisy  v.  nardin,  135  U.  S.  100.  -'•»¥,  144. 

-'3  Sinclair  v.  State,  69  X.  C.  47.  -'^  Ex  parte  Spinney,  10  Nev.  323, 

24  State  V.  Van   Doran,   109  X.  C.  328. 

864;   Parks  v.  State  lud.,  64  X.  E.  28  State    v.    Green,    112    In<l.    462, 

862;  State  v.  Bohemier,  96  Me.  257,  M  X\  E.  352;  People  v.  Phippin,  70 

52  Atl.  643.  Mich.    6,    37    X.    AV.    S8S;    State    v. 

•-r.  Code  rivil   Pr(»c.   §  60.  Creditor.  44  Kans.  ^Cw,  24  Pac.  346; 
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§  712.  Proprietary  resources  of  state. — An  exception  to  the 
principle  of  equality  between  citizens  of  different  states,  or 
between  residents  and  non-residents,  is  recognised  in  the  mat- 
ter of  the  enjoyment  of  and  i)artieipation  in  the  resources  of 
tlie  state  held  by  it  in  a  quasi-proprietary  capacity.  Where 
a  state  institution  is  supported  by  taxation  of  the  people  of 
the  state,  it  seems  just  that  the  people  of  the  state  may  be  pre- 
ferred, and  that  they  may  have  the  benefits  of  the  institution 
free,  while  non-residents  j)ay  fees.  So  in  state  universities, 
or  benevo](*nt  and  charitable  institutions.  The  same  rule  has 
also  bet^n  fijiplied  to  the  natural  common  i)roperty  of  the  state, 
tish  and  game,  oyster  beds,  etc.,  in  which  a  special  interest  of 
the  inhabitants  of  the  state  is  recognised  by  virtue  of  ** citizen- 
ship and  domicil  united.' '20 

CORPORATIONS.     §§  713-715. 

;i  713.  Inequalities  due  to  special  charters. — When  corpora- 
tions w«Mv  created  by  special  act  of  the  legislature*,  the  charters 
not  infre(piently  contained  grants  of  si>ecial  powers  and  im- 
munities, and  difl'erent  corporations,  even  of  the  same  kind, 
wrn*  very  apt  to  diHer  from  each  other  in  method  of  organiza- 
tion and  corporate  capacity.  Under  the  system  of  general 
incorporation  laws  th(*se  incciualities  are  greatly  reduced,  but 
whrre  tli(»  general  incorporation  laws  Avere  of  narrow  sco|h', 
one  law  providing  for  one  kind  of  business  or  activity,  anoth(*r 
for  another  restricted  class,  inequalities  were  sure  to  result. 
So  for  a  long  time  in  N(»w  York  incorporation  for  business 
purposes  required  five  original  members,  for  manufacturing 
purposes  only  three;  so  tin*  laws  for  tin*  incorporation  of 
religious  societies  of  different  denominations  allowed  different 
amounts  of  property  to  be  held  by  each.^^  Such  inequalities 
between  different  classes  of  corporations  may  still  occur. 

§  714.    Discrimination  in  administration  of  justice. — When 

People  V.  Hasbrouck,  11  i:^tah  291,  .Jones,     1     Weiwl.     237;     People     v. 

39    Pac.    91S:    Crtu^    v.    Board    of  Lowndes,    130   N.   Y.   455;   State   v. 

Medical    Examin«Ts,    12    Mont.    203,  Medbury,  3  Rh.  I.  138;  Chambers  v. 

29  Pac.  532.  Churob,  14  Rh.  I.  398,  51  Am.  Rep. 
snCorfield  v.  Coryell,  4   Wash.  C.  410;    Commonwealth   v.   Hilton,    174 

C.  371,  1825;   McCready  v.  Virginia,  Mans.  29,  54  N.  E.  362,  45  L.  R.  A 

94   r.    S.    391;    TTaney    v.    Conipton.  17.1. 

30  \.    .T.    L.    '»07;    Stale   v.    ('orson  -s"  See  §  406,  *»/y»ra. 
(X.  J.  L.)    oO   Atl.   780;    Ropers  v. 
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\\c  compare  corporations  with  individuals  it  must  be  borne  in 
mind  that  there  is  a  iar«j:e  body  of  corporate  law  without 
analogy  in  the  law  relating  to  individuals,  namely,  that  relating 
to  corporate  organisation  and  methods  of  action.  Moreover, 
since  the  liability  of  corporations  is  limited,  it  would  seem 
justifiable  to  subject  them  to  special  rules  to  enforce  prompt 
payment  of  their  debts.  The  decision  in  Gulf,  etc.,  R.  R.  Co.  v. 
EUis^^  is  not  contrary  to  this  view,  since  in  that  case  the 
statute  discriminated  against  railroad  companies  as  debtors, 
and  thus  singled  them  out  from  oth(»r  corporations  in  a  matter 
on  which  the  peculiar  nature  of  the  railroad  business  had  no 
bearing.  Special  considerations,  however,  w^ould  seem  to  apply 
to  claims  against  insurance  eomi)anies,  which  therefore  may 
be  singled  out  in  legislation  imposing  penalties  for  vexatious 
delays  in  paying  policies.'*-  A  statute  of  A[ississip])i,  allowing 
an  attorney's  fee  to  be  taxed  against  the  unsuccessful  appellant 
whenever  an  appeal  shall, be  taken  from  the  judgment  of  any 
<-ourt  in  any  action  for  damages  brought  by  any  citizen  of 
the  state  against  any  corporation,  was  held  to  be  unconstitu- 
licmal.  The  legislature  desired  to  avoid  discrimination  be- 
tween parties  to  the  same  action  and  therefore*  allowed  the 
attorney's  fee,  wh«'ther  th<'  appeal  was  taken  by  the  corpora- 
tions or  the  citizens;  but  in  doing  so  was  held  to  have  discrim- 
inated arbitrarily  between  unsuccessful  ai)pellai'ts  in  different 
Mctions  according  to  the  character  of  the  defendant."-'  If  the 
attorney's  f(M3  had  been  allowed  only  against  the  corporations 
it  might  have  been  contended  with  considerable  force,^  that 
where  a  class  of  litigants  is  accorded  the  privilege  of  limited 
liability,  its  right  to  appeal  may  be  restrained  by  reasonable 
conditions  not  generally  applicable  to  appellants;-'*^  and  so  a 
discrimination  acainst  corporations  might  be  justified  where 
they  interpose  vexatious  or  dilatory  defenses,  though  perhaps 
not  where  they  o[)[)Ose  a  claim  in  good  faith. ^^  Corporations 
JH'ing   entitled   to   equal  justice   with   individuals,   every   pro- 

"1  165  U.  S.  150.  33  Chicago,  St.  L.  &  N.  O.  R.  Co. 

"2  Union    Central    Life    Insurance  v.  Moss,  60  Miss.  641. 

Co.  V.  Chowning,  86  Tex.  654,  26  8.  •'^*  This    view,    however,    was    not 

W    982,   24  L.   R.  A.   504;   Fidelity  taken  by  the  Mississippi  court. 

Mnt.   Life    Ins.   Co.   v.   Mettler,    1S5  -^^  Hocking     Valley     Coal     Co.     v. 

r.    S.    30<i;    Farnifis'   &    Merchants  Rosser,   53  Oh.   St.   12,   29  L.  R.   A. 

ii>.  r...  V.  Doi.npv.  0-j  Xcb.  L'l:-'..  sn  .S86. 
N.  W.  1070.  s.  r.  ISO  n.  s.  30L  47 
\..i\\.   E<1.   s_M,   wirli   note. 
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ci'dural  discrimination  should  be  based  on  souh;  consideration 
peculiar  to  the  nature  of  the  body  eorporate.^^ 

§  715.  Corporate  capacity  and  vested  rights. — In  the  field 
of  the  police  power,  the  chief  point  in  which  corporations  differ 
from  individuals  is  their  limited  capacity.  They  can  engaj^e 
only  in  such  lines  of  activity  as  are  marked  out  by  law,  they 
cannot  go  beyond  tlie  objects  set  out  in  their  charter,  and 
under  some  jurisdictions  cannot  under  one  charter  combine 
diverse  and  distinct  objects.^'  The  legislature  may  at  its 
l)l(iasure  vary  or  increase  th(»se  limitations,  and  in  this  respect 
a  very  important  inequality  exists  between  corporations  and 
in<lividuals. 

It  is,  on  the  other  hand,  clear  that  where  a  corjioration  has, 
in  accordance  with  its  charter  powers,  invested  fluids  in  some 
enterprise,  it  is  entitled  to  the  protection  of  the  law  in  the 
enjoyment  of  its  property,  and  in  its  dealings  with  others 
incidental  to  such  enjoyment,  in  the  same  manner  as  indi- 
viduals, ft  was  held  in  Arkansas  and  Rhode  Island  that  laws 
regarding  the  mode  or  time  of  payment  of  wages  may  be 
enacted  with  regard  to  corj)orations,  or  special  classes  of  cor- 
porations only,  un(l(*r  the  reserved  power  to  alter  corporate 
charters;''^  but  the  (>i)posit'*  vi(»w  is  taken  in  other  states.-"* 

The  Supreme  Court. of  th(»  United  States  strongly  supports 
the  doctrine*  that  corporations  as  owners  of  property  may  not 
be  discriminated  against.  ''It  is  now  well  settled  that  cor- 
porations are  persons  within  the  meaning  of  the  constitutional 
])rovisions  forbidding  the  deprivation  of  property  without  due 
process  of  law,  as  well  as  a  denial  of  the  equal  protection  of  the 
laws.''^^  In  the  different  railroad  rate  cases  the  position  of 
the  state  derives  no  strength  from  the  fact  that  legislation  is 
directed  against  corporations,  the  corporate  property  being 
treated  as  the  property  of  the  shareholders.  Moreover  **the 
power  to  enact  legislation  of  this  character  cannot  be  founded 

•*«  The    legislature    may    recognise  v.  Browne  &  Sharpe  Mfg.  Co.,  18  K. 

the  local  influence  of  large  corpora-  T.  16. 

lions  by  allowing  a  change  of  venue         3»  Johnson  v.  Goodyear  &c.  Minin.^r 

from  the  place  where  they  keep  their  Co.,  127  Cal.  4,  59  Pac.  304;  Bract - 

principal  office;   Snell  v.  Cincinnati  ville  Coal  Co.  v.  People,  147  111.  66. 
Street  R.  R.  Co.,  60  Oh.  St.  256,  54         4o  Covington  &c.   Turnpike  Co.   ^ . 

N.  E.  270.  Sandford,  164  U.  S.  578;  also  Gulf 

'"'Supra.  ^  :i60.  &c.  R.  Co.  v.  Ellis,   165  U.  S.   ir,  >, 

««  Loep  V.  St.  Louis  &  T.  M.  R.  Co.,  154. 
58  Ark.  4(17,  '2:\  L.  K.  A.  1^64;  State 
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upon  the  mere  fact  that  the  thing  affected  is  a  corporation, 
even  wlien  the  legislature  has  power  to  amend  or  repeal  the 
charter  thereof.  The  power  to  alter  or  amend  does  not  extend 
to  the  taking  of  the  property  of  the  corporation  either  by 
confiscation  or  indirectly  by  other  means.  "^* 

In  every  case  where  a  restrainl;  is  imposed  on  corporations 
alone,  the  question  ought  to  be:  would  the  evil  or  danger 
sought  to  be  met  be  exactly  the  same  if  the  owner  of  the 
business  or  property  would  be  an  individual  ?  If  so,  the  discrim- 
ination is  unjustifiable.  But  if  some  kind  of  business  may 
be  subjected  to  special  regulations  by  reason  of  its  special 
circumstances,  and  if  such  business  happens  to  be  carried  on 
only  by  corporations,  it  is  no  objection  that  the  statute  does 
not  speak  of  individuals,  so  in  the  case  of  the  railroad  or  insur- 
ance business.^2 

FOREIGN  C0RP0RATI0N8.      §§  716-720. 

^  716.    Foreign  corporations  not  engaged  in  commerce. — A 

sharj)  distinction  must  be  made  between  such  foreign  corpora - 
lions  as  do  not  carry  on  commerce  with  other  states  or  nations, 
and  such  as  do. 

Foreign  c()ri)oralions  which  do  not  carry  on  commercr  : 
insurance  companies,  baukinjx,  mining  and  manufacturing  cor- 
])()rations,  may  be  forbidden  to  do  any  business  Avithin  the  state 
('ither  through  their  officers,  or  through  agents  or  brokers,  or 
lliey  may  be  admitted  on  such  conditions  as  the  state  choos«'s 
to  impose.** 3 

The  state  may  discriminate  against  them  in  favor  of  domestir 
(  orporations  dointr  the  like  business,  and  may  impose  addi- 
tional restraints  as  a  condition  of  permitting  a  continuance  of 

>  I  Lake  Sliore  &   ^f.   S.   R.   Co.   v.  other  cor])oratioDa"  was  sustained  as 

Smith,  173  U.  S.  684,  69S.  to  railroad  cor])orations.     Pittsburjjh 

^- 8ee  Ballard   v.   Mississippi   Cot-  &('.   R.    R.   Co.    v.    Montgomery,    1^- 

inii    Oil    Co.    (Miss.),    34    Sou.    033.  Tnd.  1 ;  Tullis  v.  Lake  Erie  &'w.  R. 

'  :\   this  case  it  was  hold  iinconstitii-  R.  Co.,  175  U.  S.  348. 

'inal  to  single  out  (•orj)orations  for  '»'i  Hooper  v.  (California,  loo  U.  8. 

:c  abrogation  of  the  fellow  servant  CMS;    Xutting  v.   ^Massachusetts,   183 

lulo,    for  as  to   that   rule,   corporate  V.  S.  .')o3.     The  judgment  of  an  ad- 

Mid      individual      employers      stand  ministrative    officer    in    determining 

like;  otherwise  if  railroad  corpora-  Ihe  existence  of  statutory  conditions 

*.  ions   had   been    singled    out,    their  may    therefore   be   made   conclusive. 

usiness  being  esj)ecially  hazardous.  Piovident    Sjiv.    Life    Ass.    So*-,    v. 

':.    Indiana    the    abrogation    of    tlic  Cutting,  1«1  Mass.  261,  03  N.  E.  433. 

ilk"   with    regard    to   "railroad   and 
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the  business,"*^  but  it  cannot  forbid  its  citizens  to  deal  with 
such  corporations  when  such  dealings  are  possible  without 
any  act  done  by  the  corporation  or  in  its  behalf  by  agents  or 
brokers,  within  the  prohibited  territory,  as  by  effecting  insur- 
ance in  a  foreign  company  by  a  letter  sent  through  the  mails.^*^ 
The  only  condition  that  may  not  be  imposed  upon  a  foreign  cor- 
poration is  the  surrender  of  rights  enjoyed  under  the  federal 
constitution,  especially  of  the  right  to  resort  to  the  federal 
courts  or  to  have  actions  against  it  removed  to  them,^^  but 
the  state  has  a  right  to  exclude  a  foreign  corporation,  although 
the  reason  for  the  exclusion  is  that  the  corporation  resorts 
to  the  federal  courts.-^"  There  is  no  state  legislation  which 
absolutely  excludes  foreign  corporations,  or  imposes  pro- 
hibitive conditions  upon  their  admission;  on  the  contrary,  the 
states  show  great  libc^rality  toward  corporations  organised  in 
other  states,  and  in  some  cases  courts  have  held  them  to  be 
relieved  of  restraints  imposed  on  domestic  corporations  of 
the  like  character.**^  Nor  is  it  regarded  unlawful  for  the 
citizens  of  one  state  to  seek  incorporation  in  another  state 
and  then  do  business  in  their  own  state.'*^ 

§  717.    Foreign  corporations  engaged  in  commerce.— On  the 

other  hand,  foreign  corporations  carrying  on  interstate  or 
foreign  commerce — steamship,  railroad,  telegraph  and  express 
companies — have  an  absolute  right  to  do  business  with  an}' 
state  without  license  or  any  condition  as  to  capital,  subject 
only  to  taxes  upon  the  physical  property  they  have  within  the 
state,  and  to  such  restraints  as  are  required  to  preserve  public 
safetv  and  order.^^ 


♦♦Paul  V.  Virginia,  S  Wall.  168;  ♦»  Oakdale  Mf^.  Co.  v.  Garat,  18 

Ducat    V.    Chicago,    10    Wall.    410;  R.  I.  484. 

I'hiladelphia     Fire     Association     v.  R«  Western  Union  Telegraph  Co.  v. 

New  York,  119  U.  S.  110;  Pembina,  Texas,    105    U.    S.    460;    Gloucester 

&(•.,  Co.  V.  Pennsylvania,   125  U.  S.  Ferry   Co.   v.   Pa.,    114   U.    S.    196; 

ISl.  Philadelphia  &  Sou.  Mail  S.  8.  Co. 

••'vAllgeyor  V.  Louisiana,  165  IT.  S.  v  .  Pennsylvania,    122    U.    S.    326; 

r)7S.  McCall    V.    California,    136    U.    8. 

♦«Homo   Insurance   (^o.   v.    Morse,  104;     Cmtcher    v.     Kentucky,     141 

L'O  Wall.  445.  V.  8.  47.     The  case  of  LouisvUle  & 

♦7  Doyk'    V.    Continental    Ins.    Co..  Xashvflle  R.  R.  Co.  v.  Kentucky,  161 

!M  U.  8.  535.  U.  8.  677,  supports  the  doctrine  that 

48  See  Vanderpoel  v.  Gorman,  140  interstate  commerce  corporations  are 

N.  Y.  563.  subject  to  the  police  power  of  the 

47 
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In  so  far  as  the  cases  cited  do  not  relate  to  taxation,  their 
effect  is  that  foreign  corporations  may  send  goods  and  agents 
into  any  state  without  a  license  from  state  authorities.  In 
doing  so  the  corporation  does  not  itself  enter  the  other  state.^ 
It  should  be  borne  in  iuind  that  corporations  consist  of  physical 
persons;  these  physical  })ersons,  domiciled  in  one  state,  have 
under  the  federal  constitution  the  right  to  send  merchandise 
and  agents  into  another  state  for  the  purpose  of  commerce. 
In  Crutcher  v.  Kentucky  the  court  says:  **The  accession  of 
mere  corj>orate  facilities,  as  a  matter  of  couA'enience  in  carr>'- 
ing  on  their  business,  cannot  have  the  effect  of  depriving  them 
of  such  right."  In  other  Avords,  if  an  express  company  may 
carry  goods  from  New  York  to  Kentucky,  and  for  that  purpose 
may  establish  an  agency  in  Kentucky,  the  fact  that  it  is  incor- 
porated is  for  many  purposes  indifferent. 

?  718.  Exercising  corporate  powers  within  state. — The  right 
to  carry  on  commerce  may  be  claimed  irrespectively  of  the 
assertion  of  any  particular  corporate  j^rivileges  which  the  asso- 
ciated individuals  may  happen  to  possess.  But  can  the  same 
position  be  successfully  maintained  where  corporate  privileges 
are  claimed  within  the  state  ?  The  simplest  case  is  that  the 
conunerce  cannot  be  carried  on  without  the  holding  of  fixed 
physical  property  within  the  state,  as  in  the  case  of  a  railroad 
compjuiy  seckiii^^  to  extend  its  line  into  another  state.  Can 
this  be  (lone  without  autlioi-ity  from  the  state?  While  the 
friM^dom  of  intiM-stjite  eoiiinn'rce  is  not  satisfied  by  the  ])len 
\hi\t  i-esidents  nre  subjected  to  the  snnn*  burdens  n^garding 
domestic  eoninHM'ee  ns  ;ii-e  sounlil  to  l>e  inif)osetl  upon  non- 
residents with  re^ni'd  to  intei'stati^  or  foreijrn  connneree,-  yet 
it  lijis  never  been  eonti^ndcHJ  tluit  if  a  right  b(»armg  upon  inter- 
st}it(^  roinmer«'e  iiiny  he  withheld  from  residents  such  right 
Miny  be  (daimed  by  non-residents.  It  follows  that  if  it  is  not 
(dfnnie<l  tliat  resid«Mits  may  without  authority  form  themselves 
into  a  eoi'pcn-at ion  to  build  a  line  of  railroad,  though  it  is  to  be 
an  instrument  of  interstate  commerce,  such  claim  can  still 
jess  be  made  U)v  non-r(»si(lents.    No  one  would  deny  this  where 

stjito  ill  wliicli  tlioy  (»]>or:it<';  but  tbo  ('orj)orfitions   domestic,   and   not    for- 

( xon-isp    of    st.Mtc    siutlmrity    in    that  *^ij?n. 

ii\si'  was  tlic  proliil^ition  of  the  con-  i  Pennsylvania     v.     Stancfard     Oil 
solid.'itioji      nf     (•o'n{>ctin<x      railroad  Co.,  101  Pn.  St.  119. 
(•omi)anios,    and    this    related    to    the  2  l^obbins   v.   Shelby   County    Tax- 
exercise    of    j)0Av<TS    t>n    th(^    })art    of  \}\^  District,  ll?<)  V.  S.  4*^9. 
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it  is  a  question  of  exercising  the  power  of  eminent  domain,^ 
but  the  practice  is  the  same  as  to  extension  of  railroad  lines 
into  other  states  generally.  **  Without  objection,  so  far,  from 
the  federal  authority,  whether  legislative  or  judicial,  it  has 
becbme  customary  for  a  state  adjacent  to  the  state  creating 
a  railroad  corporation  to  legislatively  grant  authority  to  such 
foreign  corporation  to  enter  its  territory  with  its  road,  to  make 
running  arrangements  with  its  own  railroad,  to  buy  or  lease 
them  or  to  consolidate  with  the  companies  owning  them.  Some- 
times, as  in  the  present  case,  such  foreign  corporation  is 
declared  upon  its  acceptance  of  prescribed  terms  and  condi- 
tions, to  become  a  domestic  corporation  of  such  adjacent  state, 
and  to  be  endowed  with  all  the  rights  and  privileges  enjoyed 
by  similar  corporations  created  by  such  state.  "^ 

§  719.  Foreign  railroad  companies. — Many  states  provide 
that  foreign  railroad  companies  may  enter  the  state  upon  filing 
their  charters  or  becoming  subject  to  the  laws  regarding 
domestic  corporations.^  Practically  these  are  conditions  for 
doing  interstate  business;  yet  they  have  never  been  ques- 
tioned.® Of  course,  the  United  States  may  by  act  of  Congress 
grant  the  like  authority,  and  this  has  been  done  generally 
for  telegraph  companies  establishing  their  lines  along  post 
roads."^  But  it  cannot  be  said  that  the  non-action  of  Congress 
must  mean  freedom  from  any  license,  for  it  is  well  established 
that  lands  cannot  be  held  in  corporate  capacity  without  the 
authority  of  some  state  creating  the  corporation,  and  the  prin- 
ciple of  freedom  from  the  requirement  of  license  being  neces- 
sarily broken  through,  it  seems  illogical  to  say  that  one  state 
must  accept  the  license  or  authority  of  another  state  when 
such  authority  can  have  no  extra-territorial  oi)cration  except 
by  comity. 

3  Afl    to    maintaining    ferries    be-  *  St.  Louis  &  8.  F.  R.  R.  Co.  v. 

tween    two    states,   if    the   right   in  James,  161  U.  8.  545,  555. 

both  is  a  franchise,  see  the  remarks  ^  Stimson  American  Stat.  Law,  II, 

of  the  Supreme  Court  in  the  case  of  8881. 

the  Gloucester  Ferry  Case,  114  U.  S.  «  See  Commonwealth  v.   Mobile  & 

]96.     In  that  case  no  difficulty  was  Oh.  R.  R.  Co.,  23  Ky.  Law  Rep.  784, 

felt  since  in  the  opinion  of  the  Su-  54  L.  R.  A.  916. 

preme  Court  the  running  of  ferries  "^  Act   of  July   24,   1866,   Western 

across  the  Delaware  River  was  free  Union  Tel.  Co.  v.  Pensacola,  &c.,  Co., 

under  the  laws  of  Pennsylvania.  See,  96  U.  S.  1. 
however,  Douglas'  Appeal,  118  Pa. 
St.  65. 
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§  720.  Fixed  corporate  property  within  the  state. — The  Su- 
preme Court  recognises  a  distinction  between  doing  busi- 
ness in  a  state  on  the  part  of  a  foreign  corporation,  and  isolated 
commercial  transactions  entered  into  from  outside  of  the 
state;®  but  since  the  right  to  keep  an  agency  in  the  state  is 
free  from  state  restraint,  it  seems  that  the  distinction  ought 
to  be  between  doing  business  with  and  doing  business  without 
fixed  corporate  property  within  the  state.  If  interstate  coni- 
merce  can  be  carried  on  in  such  a  way  that  the  corporation  has 
merely  agencies  in  the  state,  and  does  not  hold  property  then*, 
it  cannot  be  placed  under  the  requirement  of  a  license.  But  the 
holding  of  j)roperty  is  controllable  ]>y  the  stat'?.  The  case  is 
analogous  to  that  of  aliens:  they  do  not  depend  upon  the 
states  for  their  right  to  carry  on  foreign  commerce  with  aii<l 
in  the  state;  but  without  state  authority  they  cannot  hol<l 
land,  though  the  land  be  used  in  connection  with  such  com- 
merce" 

DISCRIMINATION   BASED  ON  DIFFERENCE  OF  ACTS  OR  OCCT^- 
PATIONS.     §§  721-738. 

§  721.  Police  power  may  single  out  particular  evils. — While 
an  ideal  or  perfect  system  of  equality  might  require  a  legis- 
lative treatment  of  all  public  dangers  by  measures  exactly  ade- 
quate to  their  menace,  this  is  manifestly  a  standard  which 
it  is  impossible  to  realise.  The  police  power  has  dealt  and 
deals  with  evils  as  ]Miblie  sentiment  rccpiires,  imd  that  other 
evils  of  a  different  kind  affecting  (1iff(»rent  interests  and  having 
different  consequences  are  not  drawn  within  the  range  of  legis- 
lation, or  that  they  are  regulated  and  restrained  in  a  different 
manner  and  treated  with  greater  severity  or  leniency,  is  not 
deemed  a  sufficient  reason  to  invalidate  a  measure  otherwise 
legitimate,  confining  itself  to  some  ])artieular  danger.  So  the 
absence  of  any  Ic^irislation  against  gambling  would  be  no  argu- 
ment against  li(|uor  ley-islation.  or  vice  versa.  As  long  as  tin* 
evils  are  sufficiently  distinct,  no  qnestion  is  made  of  the  validity 
of  a  partial  or  unequal  exercise  of  the  police  power.**^ 

« Cooper    Mfg.    Co.    v.    Ferguson,  the  clomestie  .iurisdiction  leave  part- 

]13  U.  S.  727.  iiorships  unregulated;  State  v.  Catli- 

J»  In    the    ease    of    partnerships    it  gan.  73  Vt.  24n.  57  L.  R.  A.  666. 

rannot    make    any    «litTorence    under  lo  See  e.  g.  State  v.  Hogreiver,  152 

the  laws  of  whieh  stat(>  thoy  are  or-  Ind.  652.  53  X.  E.  921. 
ganised.   as   long   as   the   statutes   of 


§  12:]  DIFFRRHNCK  OF  ACTS  OR  OCCUPATIONS.  741 

S  722.    Police  power  may  single  out  one  side  of  a  relation.- 

Moreover  for  the  purposes  of  the  police  power  the  same  trans- 
action may  have  very  different  aspects  as  it  concerns  one  or 
the  other  party  thereto ;  with  reference  to  the  one  it  may  be  a 
matter  of  business  or  sufficiently  public  in  character  to  become 
a  legitimate  interest  of  the  commimity,  while  from  the  point  of 
view  of  the  other  party  it  may  be  of  a  social  or  private  char- 
acter. Thus  engaging  in  or  exhibiting  a  prize  fi^'ht  is  different 
from  witnessing  it  and  prostitution  differs  from  visiting  a  pros- 
titute, and  while  the  law  may  take  cognisance  of  the  private 
side  of  the  act,^^  it  need  not  do  so.  Thus  in  the  matter  of 
intoxicating  liquor,  the  law  deals  with  traffic  and  not  with 
consumption.  The  purchaser  is  not  even  regarded  as  a  par- 
ticipant or  accessory  to  the  offense  of  selling.^  ^  ^he  aim  of 
legislation  is  to  reduce  consumption,  but  legislation  can  reach 
consumption  most  efficiently  through  traffic,  and  consumption 
l)<»eomes  important  only  where  it  produces  open  or  habitual 
drunkenness.  The  keeper  of  a  gambling  house  or  lottery  need 
not  be  a  gambler,  but  he  may  be  singled  out  for  pimishment 
while  the  person  who  gambles  may  be  left  unpunished.^  ^  It  is 
legitimate*  for  the  police  power  to  attempt  to  restrain  tempta- 
tion and  scandal  instead  of  the  individual  acts  constituting 
the  real  evil,  because  the  former  and  subsidiary  evil  is  distinct, 
although  the  policy  results  in  a  different  treatment  of  the  two 
parties  to  the  same*  transaction.  The  difference  between  pro- 
fessional or  business  dealing  and  private  acts  affords  full  jus- 
tification for  this  discrimination. 

§  723.  Discrimination  between  similar  evils. — Where  the 
danger  or  evil  presented  by  different  acts  or  conditions  is 
substantially  the  same,  and  legislation  does  not  apply  to  them 
alike,  there  ought  to  be  some  reason  for  the  discrimination. 
Thus  where  a  specific  form  of  danger  requires  specific  remedies 
not  otherwise  applicable,  legislation  applying  specially  to  this 
danger  is  not  only  justifiable,  but,  if  there  is  to  be  regulation, 
inevitable.  Thus  the  laws  requiring  certain  safeguards  in  the 
operation  of  railroads  could  not  be  made  to  apply  to  mines,  or 

11  Sec  111.  Crim.  Code,  §  225 ; 'f  (Tenn.)  135,  1858;  but  in  Tennessee 
State  V.  Botkin,  71  la.  87.  ^  the    prevailing    doctrine   was   siibse- 

i-i  State  V.  Cullins,  53  Kans.  100;  quently  adopted.  Harney  v.  State, 
Commonwealth  v.  Willard,   22   Pick.     S  Lea  113. 

476;  State  v.  Rand,  51  X.  H.  361.  i^  State  v.  Woodman  (Mont),  67 
Contra:    State  v.  Bonner,  2  Head.     Pac.  1118. 
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vice  versa.  The  validity  of  legislation  restricted  in  this  respect 
to  either  is  therefore  not  questioned.^*  Where  dangers  and 
evils  presented  in  different  forms  and  relations  are  so  similar 
that  they  may  be  dealt  with  by  like  restraints  and  obligations 
the  chief  reason  for  legitimate  discrimination  lies  in  the  diflfer- 
ence  of  degree  to  v^rhich  the  public  interest  is  enlisted.  The 
private  law  is  on  the  whole  independent  of  this  consideration ; 
thus  fraud  is  dealt  with  irrespective  of  form  or  degree  by 
civil  causes  of  action  for  damages,  while  criminal  or  police 
legislation  regarding  fraud  singles  out  certain  practices.  It 
must  be  regarded  as  a  considerable  advance  in  police  legis- 
lation, if  a  general  law  comprehensively  defines  the  various 
forms  of  adulteration  practised  with  regard  to  articles  of  con- 
sumption, even  though  similar  frauds  in  other  kinds  of  mer- 
chandise fail  to  be  reached  by  the  statute.^*^  The  same  is  true  of 
other  phases  of  police  legislation,  whether  concerning  public 
health,  safety  or  morals,  or  economic  interests.  The  common 
law  in  a  general  and  abstract  manner  deals  with  conditions 
obnoxious  to  the  public  good  (nuisance,  conspiracy,  etc.),  but 
the  generality  of  the  restraint  is  at  the  expense  of  certainty 
and  definiteness ;  it  is  generally  inadequate  to  cope  with  evils 
arousing  the  public  interst  which  are  not  so  flagrant  as  to 
amount  to  crimes,  and  it  affords  no  preventive  relief. 

The  police  power  finds  its  peculiar  province  in  the  conditions 
and  measures  which  the  criminal  law  fails  to  reach  and  pro- 
vide for,  and  which  require  a  more  particular  definition  than 
the  criminal  law  affords.  It  is  here  that  discrimination  be- 
comes necessary  and  that  the  danger  of  partial  legislation 
arises. 

§  724.  Abstract  classification  according  to  degree  of  dan- 
ger.— The  method  of  discrimination  most  in  accordance  with 
the  spirit  of  constitutional  equality  is  that  of  abstract  deter- 
mination, where  it  can  be  applied.  This  would  mean  that  the 
condition  is  defined  by  reference  to  the  public  interest  which 
it  affects  and  the  degree  of  danger  which  it  imports,  so  that 
all  other  dangers  of  the  same  kind  and  degree  would  be  cov- 

1*  *  *  The    specific    regulations    for  tions   are   not   imposed   npon   other 

one  kind  of  business,  which  may  be  business  of  a  different  kind.**    Soon 

necessary  for  the  protection  of  the  Hing  v.  Crowley,  113  U.  S,  703, 

public,  can  never  be  the  just  ground  is  See  §  280,  supra. 
of    complaint    because    like    restric- 
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ered  by  the  definition.  A  law  wlii(^h  should  provide  that  all 
articles  made  of  chmpoimd  material,  where  the  compound  is 
not  known  in  the  trade  by  a  distinctive  name,  must,  if  exposed 
for  sale,  be  labeled  in  such  a  manner  as  to  show  the  in- 
gredients and  their  proportion,  would  satisfy  this  standard. 
Manifestly  few  police  statutes  are  framed  in  such  a  general 
wa^r.i®  j^n  approach  to  such  generalisation  may,  however,  be 
found  where  the  law  defines  by  numbers  or  other  measurable 
quantities.  Where  the  degree  of  danger  depends  upon  the 
extent  to  which  some  practice  ip  carried,  this  would  seem  to 
be  a  just  basis  of  discrimination.  But  any  such  limitation  by 
reason  of  being  positive  has  an  element  of  arbitrariness  in  it, 
which  is  inevitable  and  yet  has  furnished  a  ground  for  con- 
demning the  measure.  Thus  some  statutes  for  the  protection 
of  laborers  have  been  confined  to  establishments  in  which  the 
number  of  employees  is  ten  or  more,  and  it  has  been  asked 
what  difference  it  can  make  whether  the  number  is  nine  or 
eleven.^  ^  But  such  reasoning  would  be  destructive  of  the 
distinction  between  full  age  and  infancy,  and  of  every  other 
positive  limitation  in  law.  The  size  of  a  business  may  have 
no  relation  to  the  evil  contended  with,  as  e.  g.  in  the  regula- 
tion of  charges,^  ^  but  where  it  has,  a  positive  limitation  on  that 
basis  should  be  regarded  as  unobjectionable.^®  This  has  been 
recognised  by  the  Supreme  Court  with  reference  to  safety 
legislation  for  mines,  which  applied  only  to  mines  in  which 
more  than  five  men  were  employed  at  one  time.^^ 

§  725.  Classification  by  social  or  economic  groups. — In  many 
cases,  however,  it  is  impracticable  to  define  the  required 
degree  of  danger  in  abstract  terms,  while  it  is  easy  to  indicate 
it  by  reference  to  the  particular  business  or  other  concrete 

i«A  provision  of  bo  sweeping  and  license  fees,  held  arbitrary  and  un- 

general   a   character  has  even  been  constitutional.     State     v.     Mitchell 

treated  as  constitutionally  objection-  (Me.),    53^   Atl.    887;     but     quere 

able.     Dorsey  v.  State,  38  Tex.  Cr.  T?hether  it  is  not  the  irresponsibility 

Ap.  527,  40  Lu  R.  A.  201.    See  S  41,  of  the  small  dealer  which  calls  for 

supra,  police     regulation.       Certainly     the 

17  State  V.  Haun,  61  Kan.  146.  criticism,  that  the  selection  of  the 

isCotting  V.  Kansas  City  St.  Y.  amount  of  $25  rather  than  $24  or 

Co.,  183  U.  S.  79.  $26  shows  the  arbitrariness  of  the 

i»A  classification  of  peddlers  ac-  rule,  is  untenable, 

cording  to  the  amount  of  taxes  paid  20  Consolidated  Coal  Co.  v.  Illinois, 

on  the  stock  of  goods,  residents  pay-  185  U.  S.  203;  Daniels  v.  Hilgard, 

ing  $25  or  more  being  exempt  from  77  IlL  640, 
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form  in  which  it  appears.  The  dangers  with  which  the  police 
power  copes  are  not  divided  into  as  many  different  kinds  or 
degrees  as  there  are  economic  or  social  groups  or  forms  of 
action ;  but  these  groups  or  forms  are  distinguished  by  a  cer- 
tain uniformity  of  practice,  in  which  an  evil  may  assunie 
special  magnitude  which  calls  for  regulative  action  by  the 
state.  Therefore  there  is  a  rough  correspondence  between 
group  and  degree  of  danger,  and  the  greater  degree  of  danger 
peculiar  to  a  group  will  justify  its  being  singled  out  for  police 
restraint.  Thus  it  is  generally  conceded  that  the  operation  of 
railroads  is  attended  with  so  much  risk  of  injury  that  special 
rules  of  liability  are  justifiable,  and  it  is  no  objection  that  the 
danger  is  not  or  cannot  be  defined  abstractly,  without  refer- 
ence to  the  class.  It  may,  however,  be  that  the  particular  group 
is  singled  out  simply  because  it  happens  to  arouse  public  atten- 
tion, or  because  the  restraint  may  serve  some  ulterior  interest 
by  which  the  business  is  affected.  Classification  on  the  basis 
of  social  or  economic  groups  thus  easily  becomes  discrimina- 
tion in  the  objectionable  sense,  and  its  validity  is  then  ques- 
tioned. The  constitutional  problem  is  one  of  the  utmost 
importance :  Is  classification  legitimate  ?  Is  it  consistent  with 
equality  ?  Classification  is  undoubtedly  a  legitimate  legislative 
function,  but  it  is  also  clear  that  it  can  be  abused  in  such  a 
manner  as  to  produce  substantial  inequality  and  favoritism  or 
oppression.  In  consequence  of  this  liability  to  abuse,  legis- 
lative classification  has  in  recent  times  been  subjected  to  a 
strong  judicial  control  r^  and  it  is  necessary  to  inquire  whether 
this  control  has  proceeded  upon  definite  constitutional  prin- 
ciples difi^erentiating  lawful  from  unlawful  discrimination. 

§  726.  Synopsis  of  decisions. — It  will  be  of  advantage  to  give 
a  brief  synopsis  of  the  principal  cases  in  which  the  question 
of  discrimination  has  been  raised  and  decided;  most  of  these 
eases  have  been  adverted  to  and  commented  upon  in  other 
connections. 

§  727.  Legislation  for  the  prevention  of  accidents. — Laws 
have  been  upheld  creating,  with  regard  to  railroad  companies 
only,  rules  of  liability  for  injury  to  person  or  property  which 

21  For  one  of  the  earliest  cases  in  equal  natural  rights,  see  People  v. 

which  class  legislation   (an  act  for-  Walbridge,    6    CJow.    (N.    Y.)    512, 

bidding  attorneys  to  buy  choses  in  1826;  but  the  court  disposed  of  this 

action)  was  impugned  as  contrary  to  contention  with  a  few  words. 
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do  not  exist  at  common  law :  in  case  of  injury  through  acts  of 
fellow  servants  ;22  in  case  of  live  stock  killed  or  injured  ;23  in 
case  of  fire  caused  by  sparks  from  locomotives.*^  The  special 
risk  incident  to  the  operation  of  railroads  is  held  to  justify 
the  imposition  of  special  duties.  On  the  other  hand,  a  boiler 
inspector's  act  may  exempt  from  its  operation  railroad  loco- 
motives and  railroad  engineers,*^  the  discrimination  beinfj: 
perhaps  justified  by  the  greater  difficulty  in  carrying  out  th^ 
inspection  where  engines  are  constantly  moving  from  place  to 
place. 

For  obvious  reasons  it  is  legitimate  to  distinguish  between 
longer  and  shorter  roads  in  the  matter  of  safeguards  against 
certain  accidents  which  are  more  liable  to  happen  on  the  for- 
mer.2o  By  analogy,  legislation  for  prevention  of  accidents  in 
mines  may  ^cept  those  which  employ  a  very  small  number 
of  miners.27 

The  allowance  of  extra  costs  or  attorney's  fees  to  the  suc- 
cessful plaintiff  in  actions  against  railroad  companies  for 
injuries  is  sustained  in  some  states^^  and  condemned  in 
others.^o  The  United  States  Supreme  Court  upholds  this  dis- 
(•nmination,^^  and  in  this  connection  snj^gest^  a  distinction 
between  special  legislation  against  railroad  companies  relating 
to  the  recovery  of  claims  in  general,  and  relating  to  the  recov- 
ery of  claims  which  are  in  some  way  connected  with  the  haz- 
ardous nature  of  the  railroad  business.  The  railroad  company 
may  not  be  discriminated  against  in  so  far  as  it  is  merely  a 

22  Missouri    Pacific    R.    R.    Co.    v.  Mower,    16    Kan.    573;    Johnson    v. 

Mackey,  127  U.  8.  205.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  29 

28  Missouri    Pncific    R.    R.    Co.    v.  Minn.   425,   13  N.   W.   673;    Illinois 

Kumes,  115  IT.  S.  512;   Minneapolis  Central  R.  R.  Co.  v.  Crider,  91  Tenn. 

&  St.  Louis  R.  R.  Co.  v.  Beckwith,  489,  19  S.  W.  618;  Gulf,  &c.,  R.  R. 

129    U.    S.    26;    Minneapolis    &    St.  Co.  v.  Ellis    (Tex.),   18  S.  W.   723, 

Louis  R.  R.  Co.  V.  Emmons,  149  U.  17  L.  R.  A.  286;  Peoria,  &c.,  R.  R. 

S.  364.  Co.  V.  Duggan,  109  III.  537;  Per- 
sist.  Louis  &   San   Francisco   R.  kins  v.  St.  Louis  &  Iron  Mountain 

Co.  V.  Mathews,  165  U.  8.  1.  R.  R.  Co.,  103  Mo.  52. 

25  State  V.  McMahon,  65  Minn.  2»  Wilder  v.  Chicago,  C.  &  W.  ^F. 
453,  68  N.  W.  77.  R.    R.    Co.,    70    Mich.    382;    South. 

26  New  York,  N.  H.  &  TI.  R.  R.  &  N.  Ala.  R.  R.  Co.  v.  Morris,  65 
Co.  V.  New  York,  165  U.  S.  62S.  Ala.  193. 

27  Consolidated  Coal  Co.  v.  llli-  so  Atchison,  &c.,  R.  Co.  v. 
nois,  185  U.  S.  203.  Matthews,  174  U.  S.  96. 

28  Kansas    Pacific    R.    R.    Co.    v. 
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clebtor.^^  The  recovery  of  debts  as  such  belongs  to  the  admin- 
istration of  justice  and  the  distinction  drawn  by  the  court 
may  be  taken  to  mean  that  in  the  administration  of  justice 
perfect  equality  between  debtor  and  creditor,  or  between  the 
two  parties  to  litigation,  must  be  observed,^^  while  in  the 
exercise  of  the  police  power  discrimination  is  legitimate  if  its 
purpose  is  to  induce  greater  care  against  accident. ^^ 

§  728.  Sanitaiy  legislation.— A  statute  of  Illinois^^  made  it 
unlawful  for  more  than  six  persons  to  occupy  the  same  room 
for  sleeping  purposes  at  the  same  time  in  any  lodging  house 
in  any  city  of  100,000  inhabitants  or  more.  The  act  was  de- 
clared unconstitutional  because  it  discriminated  between  keep- 
ers of  lodging  houses  and  keepers  of  inns  and  boarding 
houses,^**  and  the  statute  was  thereupon  amended  so  as  to 
include  these  classes.^®  The  court  said;  '*If  intended  as  a 
measure  to  protect  health,  the  act  should  have  been  directed 
against  the  evil  which  threatens  to  introduce  sickness  or  dis- 
ease, whether  foimd  in  a  lodging  house,  boarding  house  or 
hotel,  and  as  its  penalties  are  not  so  leveled,  it  can  but  be 
regarded  as  partial  and  discriminatory  legislation.''  But  if 
a  lodging  house  is  one  in  which  persons,  though  strangers  to 
each  other,  are  allowed  to  inhabit  one  common  room,^'  the 
evil  i\ttemi)to(l  to  he  remedied  hardly  seems  to  extend  to  hotels 
or  boarding  houses.     The  obnoxious  condition  may  prevail  in 

Ji  Gulf,  &f.,  R.  R.  Co.  V.  Ellis,  165  surccl  arc  entitled  to  special  consid- 

r.  S.  150.  oration;     The  Supreme  Court  of  the 

•T2  See,  however,  as  to  corporations,  United   States   upholds   also   legisla- 

^  7\4,  supra.  tion     granting     an     attorney's     fee 

.".3  See  Kaudolpii  v.  Builder's,  &c.,  against  an  insurance  company  unsuc- 

Supply   Co.,    106   Ala.    501,    17   Sou.  cessfully    defending    an    action     for 

7.31;  Chair  ('o.  v.  Runnels,  77  ^lich.  total   loss  in   case  of  fire  insurance. 

104,  43  X.  W.  1006.     As  to  penalty  Farmers'    &     Merchants'     Insurance 

for    not    paying    promptly    life    in-  Company  v.  Dobney,  189  U.  S.  30], 

surance   policies    sec   Union    Central  S.  C.  below,  62  Neb.  213,  86  N.  W. 

Life  Insurance  Co.  v.  Chowning,  86  1070.     The  decision  in  Gulf,  &c.,  R. 

Tex.  654,  26  S.  AV.  982,  24  L.  R.  A.  R.  Co.  v.  Ellis  is  not  referred  to. 

504;    Fidelity    Mut.    Life    Ass'n.    v.  34  April  21,  1899. 

Mettler,  185  U.  S.  308.    If  the  delay  35  Bailey  v.  People,  190  111.  28,  60 

is  vexatious  and   not  justified  by  a  N.  E.  98. 

bona    fide    defence,    the    discrimina-  ■•■' I^aws  1901,  p.  304. 

ti()n    against    life    insurance    compa-  '■''  English    Public    Health    Act,    § 

ni<'S    s«M"ns    justifiable    since    claims  S9. 
ngninst   them  on  the  part  of  the  in- 
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private  tenements;  but  the  discrimination  between  the  busi- 
ness of  letting  rooms  for  lodging  and  conditions  of  private 
living  is  a  legitimate  one  under  the  police  power,  and  would 
probably  be  respected  by  the  courts. 

§729.  Public  order. — Where  a  permit  was  required  for 
using  the  public  streets  for  processions,  an  exception  made  in 
favor  of  funeral  processions,  fire  companies,  state  militia  and 
political  parties,  was  held  to  constitute  a  discrimination  fatal 
to  the  whole  regulation.^^  In  this  case  then;  was  also  an 
unlawful  delep:ation  of  luicontrolled  discretion  to  adminis- 
trative authorities.  A  similar  discrimination  between  different 
kinds  of  processions  in  Massachusetts  was  not  questioned.^^ 

A  statute  of  Illinois  forbidding  the  use  of  the  national  flag 
for  advertising:  purposes  made  an  exception  in  favor  of  art 
exhibitions.  It  was  declared  unconstitutional,  partly  upon 
that  ground.^'*  The  fact  that  'an  art  exhibition  appeals  to 
higher  sentiments  than  mercantile  advertising  might  have 
been  held  to  justify  the  discrimination. 

§  730.  Legislation  against  gambling. — A  statute  of  Missouri 
was  upheld  which  punished  bookmaking  and  pool  selling  on 
events  occurring  beyond  the  state.^^  The  court  said  that  book- 
making  on  events  occurring  within  the  state  was  not  thereby 
sanctioned,  that  a  i)olice  statute  need  not  necessarily  deal  with 
the  whole  of  a  n^cognised  evil,  and  that  the  statute  did  not 
strike  at  a  class  of  persons,  but  at  a  class  of  transactions.  So 
an  act  was  sustained  in  Illinois  punishing  bookmaking  and 
pool  selling,  and  containing  a  proviso  that  it  should  not  apply 
to  the  actual  enclosure  of  a  fair  or  race  track  association 
during  the  time  of  the  meetings,  the  court  holding  that  the 
b(»ts  madc^  on  the  race  tracks  were  left  to  the  prohibition  of 
the  jrenc^ral  statutes.*-  In  Missouri  a  discrimination  in  favor 
of  bookmaking  on  race  courses  was  first  condemned,  and  later 
on,  upon  a  very  slight  distinction,  sustained.**^    If  the  evil  of 

38  State- V.  Deriiig,  84  Wis.  585.  42  Swigart  v.  People,  154  111.  284. 

80  Com.  V.  Plaisted,  148  Mass.  375,  48  State  v.  Walsh,  136  Mo.  400,  37 

19  N.  E.  224,  2  L.  V..  A.  142.  S.  W.  1112,  35  L.  R.  A.  231;  State  v. 

^'•Ruhstrat  v.  Peoplo,  185  111.  133,  Thompson,  160  Mo.  333,  54  L.  R.  A. 

r.7  N.  E.  41,  49  L.  R.  A.  181;  see  §  950;  the  act  of  1897,  which  was  up- 

]s'X  supm.  hoM,  (UfForo«l   from  the  act  of  1895 

»^  State  V.  !^iirj^<loerfor,  107  Mo.  1,  in  llio  fact  that  it  ro'|iiirocl  a  1i<-enso; 

14  L.  R.  A.  846.  it  rcallv  a^Mc^l  thcmforo  to  the  dis- 
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betting  can  be  reduced  by  localising  it,  this  should  be  held  a 
sufficient  ground  for  discrimination.  The  Criminal  Code  of 
Illinois***  punishes  the  making  of  contracts  to  have  or  give  the 
option  to  sell  or  buy  at  a  future  time  any  grain  or  other  com- 
modity, stock  of  any  railroad  or  other  company,  or  gold.  The 
Supreme  Court  of  Illinois,  treating  the  statute  as  referring 
only  to  the  specified  articles  of  property,  sustained  it,  because 
the  remedy  need  only  be  as  comprehensive  as  the  evil  the  law 
designed  to  remove.  **It  is  not  indispensable,  in  order  to  be 
constitutional  the  section  should  embrace  all  kinds  of  personal 
property  whether  such  kinds  of  personal  property  had  usually 
or  commonly  been  the  subject  of  option  dealing  or  not."**^ 

§  731.  Legislation  against  fratid. — It  is  not  heid  to  be  imjust 
discrimination  that  the  law  singles  out  for  punishment  fraud 
committed  against  or  in  a  particular  kind  of  business.*®  Thus 
the  law  may  punish  those  who  by  deception  obtain  board  or 
lodging  in  any  hotel,  while  it  has  no  similar  provision  for  the 
protection  of  boarding  houses.*'^  The  law  may  single  out 
bankers  for  punishment  for  receiving  deposits  when  in- 
solvent;*® but  it  may  not  make  a  separate  crime  of  offenses 
committed  against  ^  particular  bank  by  its  officers.*®  The  law 
may  forbid  the  use  of  harmless  coloring  matter  in  oleomar- 
garine, while  allowing  it  in  butter.^^  If  the  practice  of  coloring 
winter  butter  has  been  carried  on  so  long  as  to  be  regarded 
legitimate,  it  may  be  said  that  the  public  is  not  defrauded 
thereby. 

§  732.  Licensing  occupations. — In  Ohio  an  act  which  re- 
quired all  those  engaging  in  the  business  of  plumbing  to  secure 
a  license  but  provided  that  in  case  of  a  firm  or  corporation 
the  examination  and  licensing  of  any  one  member  of  such 
firm  or  the  manager  of  the  corporation  should  satisfy  the  re- 
crimination according  to  the  place  fraudulent  practices,  111.  Cr.  Code 
the  further  discrimination  of  per-  117,  125  b. 
sonal  selection.  ^~  State  v.  Kingsley,  108  Mo.  135, 

44  §  130.  IS  S.  W.  994. 

45  Booth  V.  People,  186  111.  43,  57  *«  Baker  v.  State,  54  Wis.  ,3G8,  IJ 
N.  E.  798;  the  Supreme  Court  of  N.  W.  12;  Meadowcroft  v.  Peoph', 
the  United  States  in  sustaining  this     163  111.  56,  45  N.  E.  303. 

decision  did  not  advert  to  the  qucs-  ^^  Budd  v.  State,  3  Humph.  48/*.. 

tion   of   equality   or   discrimination;  S'^  C^apital  City  Dairy  Co.  v.  Ohio, 

Booth  V.  Illinois,  184  U.  S.  425.  183  U.  S.  238. 
40  See  for  specific  enumeratiou  of 
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(luiremonts  of  the  act,  was  held  to  constitute  an  invalid  dis- 
crimination.^ It  is  to  be  presumed  that  if  the  act  had  provided 
that  the  members  of  the  firm  or  corporation  not  examined 
should  not  cii^^'age  directly  in  the  work  of  plumbing,  it  might 
have  been  upheld. 

In  Minnesota  an  act  which  exempted  from  certain  restric- 
tions on  peddling,  manufacturers,  mechanics,  nurserymen, 
farmers  and  butchers  selling  their  own  wares,  was  for  that 
reason  declared  to  be  void.2  The  decision  ignores  the  fact  that 
the  policy  of  the  legislation  regarding  peddlers  is  determined 
by  the  lack  of  settlement  of  those  who  follow  the  business,  and 
that  this  objection  does  not  apply  to  the  classes  excepted  by 
the  act.  In  Iowa  the  exemption  of  persons  who  have  served 
in  the  union  army  or  navy,  from  the  payment  of  a  license  fee 
for  j)eddliug,  has  been  held  unconstitutional.^ 

;$  733.  Regulation  of  rates  and  charges. — In  the  regulation 
of  railroad  rates  the  legislature  may  classify  railroads  accord- 
ing to  the  amount  of  business  or  according  to  the  length  of  the 
line  of  the  railroad,"*  but  a  business  not  enjoying  special  priv- 
ileges may  not  be  discriminated  against  on  account  of  its  size, 
since  that  would  single  out  the  owner  simply  by  reason  of  the 
successful  conduct  of  a  business;^  the  classification  would 
proceed  on  the  theory  **that  although  he  makes  a  charg<' 
which  everybody  else  in  the  same  business  makes,  and  which 
is  perfectly  reasonable  so  far  as  the  value  of  the  services  ren- 
dered to  the  individuals  seeking  the^n  is  concerned,  yet  if  by 
the  aggregation  of  business  he  is  enabled  to  make  large  profits, 
his  charges  nuiy  be  cut  down.*'  In  the  matter  of  rates  of 
interest  a  j^rovision  limiting  the  rate  of  discount  to  be  charged 
by  individual  bankers  only,  was  declared  unconstitutional,^ 
but  aftcM"  the  law  had  been  amended  by  omitting  the  word 
"individual/'  it  was  sustained."^ 

1  Stale  V.  Gardner,  5S  Oh.  St.  599,  *  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
r>l  X.  E.  136.                                                 Iowa,  94  U.  S.  155;   Dow  v.  Beidel- 

2  State  V.  Wagner,  69  Minn.  206,     man,  125  U.  S.  680. 

38  L.  R.  A.  677 ;  upheld  in  Nebraska  ^  Cotting   v.   Kansas   City   St.    Y. 

for    purposes    of    taxation,    Rosen-  Co.,  183  U.  S.  79. 

bloom  V.  Stati',  89  X.  W.   1053,  57  « Carter  v.  Coleman,  84  Ala.  256. 

T..  R.  A.  922:  also  in  Pennsylvania,  7  Youngblood       v.       Birmingham 

Xow  Castle  V.  Cntlcr,  15  Pa.  Super.  Trust  &  Savings  Co.,  95  Ala.  521.  20 

Vi.  612,  62.-;.  L.  R.  A.  58. 

"St.Mtc     \.     (Inrbroski,     111     Iowa 
496;  no  L.  H.  A.  570. 
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An  act  allowing  a  higher  than  the  regular  rate  of  interest 
to  pawnbrokers  was  held  valid  in  California.^ 

The  strong  preponderance  of  opinion  is  in  favor  of  the  valid- 
ity of  legislation  making  an  exception  from  the  general  usury 
laws  in  favor  of  building  and  loan  associations  on  the  ground 
that  the  co-operative  nature  of  their  plan  of  business  makes 
the  general  objections  to  usury  inapplicable.^ 

§  734.  Anti-trust  legislation. — The  provision  contained  in 
many  statutes  against  trusts,  that  the  law  is  not  to  apply  to 
agricultural  products  or  live  stock,  while  in  the  possession  of 
the  producer  or  raiser,  was  sustained  in  Texas  on  the  ground 
that  in  the  case  of  producers,  etc.,  who  must  dispose  of  their 
products  quickly  and  who  have  no  facility  for  combination, 
the  conditions  are  different  from  those  affecting  the  sellers  or 
buyers  of  other  articles.^"  The  Supreme  Court  of  the  United 
States,  however,  declared  the  Illinois  anti-trust  act  unconsti- 
tutional because  it  contained  a  similar  exception,^  ^  holding 
that  the  classification  bore  no  reasonable  or  just  relation  to 
the  acts  prohibited.  A  wider  power  of  discrimination  was 
conceded  under  the  taxing  power  than  under  the  police  power. 
The  argument  relied  upon  l)y  the  Supreme  Court  of  Texas  to 
justify  the  exception  was  not  referred  to  by  the  Supreme 
Court  of  the  United  States. 

S  735.  Labor  legislation. — An  act  requiring  glass  screens 
for  the  protection  of  motormen  on  electric  cars  only,  while  no 
similar  protection  need  be  furnished  on  cable  or  steam  cars,  is 
sustained  in  Ohio.^-  The  court  says  it  cannot  judicially  know 
that  similar  means  of  protection  are  required  on  cable  cars. 
The  Snpn^iie  Court  of  the  Tnited  States  has  sustained  an  act 
limiting  the  time  jxt  day  during  which  laborers  may  be  em- 
|)loy(Ml  in  underground  mines,  dwelling  upon  th(^  faet  that  the 
statute  does  not  limit  the  hours  of  all  workmen,  but  confines 
itself  to  employments  which  the  legislature  has  deemed  detri- 


«  Jackson  v.  Shawl,  29  Cal.  267.  Texas  law  was  subsequently  declared 

0  See     authorities     cited,     §     304,  unconstitutional.      State   v.    "Waters- 

supra.  Pierce  Oil  Co.,  67  S.  W.  1057. 

i'>  Waters  Pierce  Oil  Co.  v.  State,  ^^  Connolly   v.    Union    Sewer    Pipe 

19  Te.x.  Civ.   App.    1,  i\   S.  W.   930.  Co.,  184  U.  S.  540. 

In  coiisecpienee  of  tlie  (le<-ision  (»f  the  t- State  v.  Nelson,  52  Oh.  St.  8S, 

r.  S.  Supreme  Court  next  cited  the  39  N.  E.  22,  26  L.  R.  A.  317. 
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meutal  to  health.*^  The  Supreme  Court  of  Illinois,  on  the 
other  hand,  has  declared  a  statute  unconstitutional  which  pro- 
vided that  no  female  should  be  employed  in  any  factory  or 
workshop  more  than  ei^ht  hours  in  any  one  day  or  forty-eight 
hours  in  any  one  week,  partly  upon  the  ground  that  the  right 
to  contract  was  liberty  and  property  and  could  not  be  abso- 
lutely controlled  by  the  legislature,  partly  upon  the  ground 
that  there  was  arbitrary  discrimination  between  manufactur- 
ers and  merchants,  and  between  women  and  men.*^  A  Nebraska 
law  establishing  an  eight  hours'  day  for  all  classes  of  mechan- 
ics, servants  and  laborers,  excepting  those  engaged  in  farm 
and  domestic  labor,  was  held  invalid,  partly  as  making  an 
unjustifiable  discrimination  between  different  classes  of  labor- 
ers, partly  as  taking  liberty  and  property  without  due  process 
of  law.'-"* 

A  statute  of  California  prohibiting  work  in  bakeries  from 
6  p.  m.  on  Saturdays  to  6  a.  m.  on  Sundays  was  declared  un- 
constitutional as  special  legislation  not  warranted  by  the 
peculiar  conditions  of  the  business,^  *^  while  the  regulation  of 
hours  of  labor  in  bakeries  has  been  upheld  in  New  York.^*^ 

Statutes  making  it  unlawful  for  barbers  to  do  business  on 
Sundays,  while  the  exercise  of  other  callings  is  either  not  for- 
bidden, or  is  left  to  the  general  Sunday  laws,  which  impos<^ 
lighter  penalties  or  allow  it  to  be  determined  as  a  question  of 
fact  whether  a  business  is  a  work  of  necessity  or  not,^^  have 
been  held  invalid  in  Illinois,^®  Calif ornia,2<>  and  Washington,^^ 
while  they  are  sustained  in  New  York,22  Michigan,^^  Tennes- 

isIIoMen  V.  Hardv,  169  U.  S.  366.  it  People    v.    Lochner,    76    N.    Y. 

1*  Ritchie  v.  People,  155  111.  98.  Sup.  396,  73  App.  Div.  120. 

13  Low    V.    Rees   Printing   Co.,    41  is  Commonwealth  v.  Waldmau,  140 

Nobr.     127;     but     see     Wenham     v.  Pa.   89,    11   L.   R.   A.   563;    State   v. 

State  (Xob.),  91  X.  W.  421,  58  L.  R.  Frederick,    45    Ark.    347;    Stone    v. 

A    825,  eight  hourK*  day  for  women.  Graves,  145  Mass.  353,  13  X.  E.  906: 

i«Ex    i)arto    WestcrficM,    55    Cal.  Ungericht  v.  State,  119  Ind.  379,  21 

550.     Yet  wo  read  in  a  treatise  on  X.  E.  1082. 

the   hygienic    conditions   of   occupa-  i»  Eden  v.  People,  161  111.  296,  43 

tions:      *'That    the    labor    in    bake  X.  E.  1108. 

houses   is  very   damaging   to  health  20  Ex  parte  Jen tzsch,  112  Cal.  468. 

and  shortens  life  is  well  known  to  21  Tacoma  v.  Krech,  15  Wash.  296. 

the  trade  and  causes  it  to  be  given  22  People    v.    Havnor,    149    X^.    Y. 

up  whenever  circuinstancos  permit.*'  195,  43  X.  E.  541. 

(J.    T.    Arlid^e,    Hygiene,    Diseases,  -s  People  v.  Rellet,  99  Mich.   151, 

and   MortjOity  of  Occupations,  Lon-  22  L.  R.  A.  696,  57  X.  W.  1004. 
don,   1892.) 
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see,24  Minnesota^  and  Oregon,^*  the  decision  in  the  Minne- 
sota ease  being  affirmed  by  the  Supreme  Court  of  the  United 
States.27 

Weekly  payment  or  store  order  acts  have  been  held  consti- 
tutional though  confined  to  factories,^®  or  to  mines  and  fae- 
tories,2»  and  on  the  other  hand  have  been  declared  imconsti- 
tutional  because  confined  to  mines  and  manufactories,^*^  or  to 
merchants  on  the  one  side  and  coal  operatives  on  the  other,^^ 
or  because  confined  to  specified  classes  of  corporations,^^  qj.  ^q 
corporations  or  trusts  employing  ten  or  more  persons.^^  If 
the  practice  of  using  store  orders  was  confined  to  the  employ- 
ments singled  out  by  the  legislature,  the  classification  would 
seem  to  be  legitimate.  Since,  however,  the  prohibition  can  be 
made  general,  it  is  safer  to  avoid  the  question  by  doing  so. 
The  store  order  act  upheld  by  the  Supreme  Court  of  the  United 
States^^  was  general  in  character.  An  act  allowing  plaintiff 
in  actions  for  wages  if  successful  to  recover  an  attorney's  fee 
in  addition  to  damages  and  costs  was  upheld  in  Illinois,^^  and 
declared  invalid  in  Ohio^®  and  Michigan,^^  and  a  statute  of  Tex- 
as allowing  such  recovery  of  attorney's  fees  in  certain  actions 
including  actions  for  wages,  against  railroad  corporations  only, 
was  held  to  be  unconstitutional  by  the  Supreme  Court  of  the 
United  States/"*®  A  coal  weighing  act  was  declared  unconstitu- 
tional in  Illinois  partly  because  its  provisions  applied  only  to 
mines  whose  products  were  shipped  by  rail  or  water.^^  Acts 
making  it  unlawful  for  employers  to  prevent  employees  from 

24Breyer  v.  State,  102  Tenn.  103.  3i  Dixon  v.  Poe   (Tnd.).  65  X.  K. 

'■^^  State  V.  Petit,  74  Minn.  376.  518. 

2'J  Ex  parte  Northnip,  69  Pac.  445.  ssBraeeville    Coal    Co.    v.    Peoplo, 

27  Petit   V.    Minnesota,    177   U.   S.  147  111.  66. 

164.  3T  State  v.  Haun,  61  Kan.  146,  47 

2«  Massaclinsotts   Opinion    of   Jus-  L.  R.  A.  369. 

tices,  163  Mass,  589.  •"*  Kuoxville  Iron  Co.  v.  Harbison, 

aMndianji:       TIaneock    v.    Yaden,  183  U.  S.  13. 

121    Ind.    366;    later   West   Virginia  35  Vogel  v.  Pekoe,  157  111.  339. 

doctrine,   State   v.    Peel   Splint   Coal  so  Hocking  Valley  Coal  Co.  v.  Ros- 

Co.,  36  W.  Va.  802.  ser,  53  Oh.  St.  12. 

loGodcharles  v.  Wigeman,  113  Pa.  37  Grand  Rapids  Chair  Co.  v.  Run- 

St.  431 ;   earlier  West  Virginia  doc-  nels,  77  Mich.  104. 

trine,    State    v.    Goodwill.    33    West  38  Gulf,  &c.,  R.  R.  Co.  v.  Ellis,  165 

Va.    179;    State,  v.   Fire   Creek,   &e.,  U.  S.  150. 

Co.,     33     W.     Va.     ISS:     State     v.  3u  Harding  v.  People,  160  111.  459. 
Loomis,  115  Mo.  307;  Froror  v.  Peo- 
ple, 141   111.  171. 
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.ioining  labor  unions,  or  to  discharge  or  threaten  to  discharge 
them  on  account  of  such  connection,  have  been  declared  un- 
constitutional in  Missouri  and  Illinois  partly  as  interfering 
with  the  free  right  of  contract,  partly  because  discriminating 
between  union  and  non-union  men.*^  It  is  not  easy  to  see  how 
if  the  legislature  has  power  to  protect  membership  in  trade 
unions  it  can  do  so  otherwise  than  by  an  act  applying  specially 
to  members  of  unions.  If  there  is  a  discrimination  it  consists 
in  this  that  the  employer  may  not  threaten  to  discharge  a  man 
because  he  is  a  member  of  a  union,  but  may  threaten  to  dis- 
charge a  man  because  he  is  not  a  member  of  a  union.  The 
argument  therefore  is  in  reality  that  if  you  give  one  class  of 
men  some  protection,  you  must  give  another  class  not  the 
same  but  a  corresponding  protection.  The  act  to  be  equal 
m  spirit  would  have  to  provide  that  no  employer  shall  threaten 
to  discharge  a  laborer  either  because  he  is  or  because  he  is  not 
a  member  of  a  union.  This  is  carrying  the  principle  of  equality 
one  step  beyond  its  usual  application,  since  the  legislature  in 
dealing  with  one  evil,  is  compelled  to  deal  also  with  a  different 
evil  which  may  not  have  made  itself  felt  as  such. 

§  736.  Principles  deducible  from  decisions. — The  foregoing 
synopsis  of  decisions  shows  the  law  in  a  formative  state:  the 
courts  assert  the  power  to  condemn  classification  that  seems 
imjust,  but  have  not  in  their  arguments  proceeded  much  be- 
yond general  phrases  of  denunciation.  It  is  easy  to  find  very 
sweeping  expressions  in  favor  as  well  as  against  the  power 
of  classification.  The  Supreme  Court  of  the  United  States 
has  said  **the  specific  regulations  for  one  kind  of  business, 
which  may  be  necessary  for  the  protection  of  the  public,  can 
never  be  the  just  ground  of  complaint,  because  like  restrictions 
are  not  imposed  upon  other  business  of  a  different  kind,"**^ 
and:  ** Indeed,  the  very  idea  of  classification  is  that  of  in- 
equality, so  that  it  goes  without  saying  that  the  fact  of  in- 
equality in  no  manner  determines  the  matter  of  constitution- 
ality.''"^^  Yet  within  three  years  after  the  decision  last  cited 
the  court  condemned   two  important  state  statutes  on  the 

40  state  V.  Julow,  129  Mo.  163;  4 1  Soon  Hing  v.  Crowley,  113  IT. 
Gillespie  V.  People,  188  111.  176,  58     S.  703,  1885. 

N.  E.  1007.  42  Atchison,   &c.,  B.   Co.   v.   Mat- 

thews, 174  U.  S.  96,  106,  1899, 
46 
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ground  of  unconstitutional  classification.'**'*  The  Supreme  Court 
of  Illinois,  in  the  case  of  Vogel  v.  Pekoc,^'*  in  which  it  sup- 
ported a  legislative  classification,  explained  a  long  line  of 
previous  decisions  against  classification  as  finding  sufficient 
support  in  the  violation  of  other  constitutional  rights. 

§  737.  Systematic  legislation. — The  statement  that  the  rem- 
edy should  be  coextensive  with  the  evil  has  been  used  by  the 
same  court  to  sustain  a  classification  in  one  case,  and  to  annul 
a  classification  similar  in  principle  in  another.^^  Fluctuations 
and  inconsistencies  are  inevitable  when  a  new  constitutional 
principle  is  in  process  of  development.  What  will  be  the  final 
result  of  this  development  ?  The  stringent  exercise  of  judicial 
control  will  tend,  and  is  already  tending,  to  bring  about  more 
systematic,  methods  of  legislation.  If  legislation  is  piecemeal 
or  haphazard,  the  danger  is  inevitable  that  legislators  may  be 
influenced  by  the  clamor  of  interests  without  ascertaining  the 
existence  of  conditions  requiring  special  legislation,  or  by  a 
misapprehension  of  those  conditions  due  to  a  skilful  presenta- 
tion of  one-sided  and  partial  views.  Systematic  legislation 
means  that  the  whole  range  of  the  danger  or  evil  is  presented 
and  that  the  classes  excepted  as  well  as  those  covered  are 
taken  into  consideration.  If  in  a  comprehensive  codification  of 
labor  laws  particular  trades  are  specified  as  requiring  special 
treatment,  there  is  a  certain  guaranty  that  the  discrimination 
is  not  without  valid  reasons.  The  guaranty  would  be  still 
greater,  if  the  details  of  classification  were  left  to  administra- 
tive regulation  under  adequate  securities  for  the  judicial  and 
impartial  exercise  of  such  power;-*®  but  the  principles  of  such 
classification  would  have  to  be  most  carefully  defined,  in  order 
to  avoid  the  fatal  objection  of  an  unconstitutional  delegation 
of  legislative  powers."**^  But  it  would  be  decidedly  premature 
to  say  that  it  is  the  constitutional  duty  of  the  legislature  to 
adopt  such  comprehensive  methods  of  legislation,  or  to  substi- 
tute a  system  of  abstract  for  that  of  concrete  classification. 

43  Cotting  V.  Kansas  City  St.  Y.  in  a  number  of  cases  the  specification 
Co.,  183  U.  S.  79;  Connolly  v.  Union  of  particular  trades,  or  of  exceptions 
Sewer  Pipe  Co.,  184  IT.  S.  540.  to  general  rules,  to  the  Federal  Coun- 

44  157  Til.  339.  oil;   so  §§   16,  56b.  105d.   105g;  but 
-♦R  Booth  V.  People,  186  111.  43.  57      this  delegated  power  is  not  subjet»t 

N.  E.  798:  Bailey  v.  People.  190  111.      to  judicial  control. 
28,  60  \.  E.  98.  <7  See  e.  g.  Mass.  Rev.  L.,  ch.  106, 

46  The  Oeruifin  Trade  Code  leaves      §  38. 
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§  738.  Formulation  of  principle. — The  constant  and  imme- 
morial practice  of  legislation  sanctions  regulations  and  re- 
straints confined  to  particular  classes  of  business.  Nearly  the 
whole  of  the  former  English  economic  legislation  consisted 
of  statutes  each  of  which  dealt  with  one  trade  only,  and  the 
early  American  inspection  laws  singled  out  special  classes  of 
merchandise.  It  has  never  been  intimated  that  all  possible 
forms  of  mercantile  fraud  must  be  dealt  with  or  none,  or  all 
sanitary  dangers  or  none.  It  has  always  been  characteristic 
of  English  legislation  to  proceed  tentatively,  step  by  step,  and 
many  important^  reforms  could  have  been  accomplished  in  no 
other  way .'*'**  Under  the  operation  of  the  Fourteenth  Amend- 
ment, the  legislative  power  is  certainly  not  as  free  in  this  re- 
spect as  it  used  to  be,  and  on  the  whole  this  restriction  is  a 
distinct  gain,  for  it  tends  towards  equality,  and  in  a  democracy 
equality  is  the  surest,  and,  in  the  long  rim,  the  only  possible 
guaranty  of  liberty.  But  classification,  and  therefore  class 
legislation,  has  not  yet  been  abolished,  it  is  merely  placed  un= 
der  judicial  control.  The  principles  guiding  such  control  must 
be  evolved  by  further  adjudication;  it  seems,  however,  that 
the  trend  of  decisions  may  be  summarised  in  the  following  lim- 
itations :  Where  a  restraint  is  confined  to  a  special  class  of  acts 
or  occupations,  that  class  must  present  the  danger  dealt  with 
in  a  more  marked  and  uniform  degree  than  the  c^. asses  omitted ; 
and  where  the  restraint  is  general,  with  certain  exceptions,  the 
excepted  classes  must  either  be  entirely  free  from  the  danger, 
or  the  exception  must  tend  to  reduce  the  general  danger,  or  a 
distinct  and  legitimate  public  policy  must  favor  the  toleration 
of  the  evil  under  circumstances  where  it  is  outweighed  by 
great  benefits.  The  decisions  of  the  Supreme  Court  of  the 
United  States  seem  to  be  in  accordance  with  these  principles. 

4«It  may  even  be  said  that  par-  of  land,  its  descent  to  all  children, 
ticular  laws  and  customs  and  spe-  the  system  of  recording  deeds,  ne- 
cial  privileges  have  been  the  pre-  ^i^otiability  of  choses  in  action,  pat- 
cursors  of  many  of  the  most  valued  ont  rights  and  copyright,  incorpora- 
common  rights  and  principles  of  the  tion,  &C. 
modern  law;  witness  the  devisability 
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ABUTTING  OWNER, 

8pe(;ial  use  of  street  by,  172. 

upun  street,  cleaninfr  sidewalks  by,  620. 
ACCOUNTANTS, 

regulation  as  to  certified  ]>ublic,  49.5,  67.3,  note  50. 
ACROBATIC  AND  AERONAUTIC   KXHIBTTIONS,  120. 
ACCUMULATIONS, 

prohibition  of,  368. 
ADMINISTRATIVE   DISCRETION.     See  Discretion. 
ADMIRALTY  AND   MARITIME  JURISDICTION, 

police  legislation  under,  66. 
ADUI^TERATION.    See  Foodstuffs. 

definition  of,  280,  72.3. 
ADVERT ISEMKNT8  AND  SIGNS, 

unsightliness  of,  182,  and  note  1. 

by  j)ro8titutes,  246. 

of  claims  for  sale,  301. 

use  of  tiag  in  advertisements,  63,  18,3,  729. 
AGRICULTURAL  PRODITCTS, 

exception  of  from  operation  of  laws  against  truRts,  invalid,  356,  7.34. 
ALIENATION, 

conditions  against,  invalid,  51.5: 

law  restricting  to  less  profitable  disposition,  516. 

restraints  upon,  365,  .366. 

suspension  of  power  of,  367. 
ALIENS.     See  Chinesk. 

registration  of,  45. 

refusal  of  license  for  sale  of  liquors,  207,  706. 

right  to  hold  or  dispose  of  property,  515,  516,  706,  720. 

deportation  of,  and  federal  power  over,  704. 

state  power,  705. 

protection  of,  under  Fourteenth  Amendment,  706. 

right  to  carry  on  business,  706. 

non-resi<leiit  m liens  :is  members  of  corporations,  707. 
ALTERATIONS, 

in  buildings,  involving  partial  prohibition,  542. 

excessively  expensive,  548,  549. 

ALUM, 

in  baking  powder,  prohibition  of,  32. 

757 


758  INDEX. 
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AMUSEMENTS,  PUBLIC.  See  Theaters. 

what  are,  250. 

theater  regiihitions,  251. 

license  of  places  of,  administrative  discretion  in  issuing,  652. 
ANARCHISM, 

freedom  of  speech  and,  475-478. 

propaganda  of,  as  inciting  to  crime,  476,  477. 

legislation  of  Illinois,  477. 

federal   law  forbidding  entry  of  those  opposed  to  organized   govern- 
ment, 478. 

legislation  of  New  York  and  New  Jersey,  478. 
ANIMALS.    See  Cruelty  to  Animals,  Cattle. 

bodies  of  dead,  property  unless  they  become  nuisance,  125,  522. 

destructive  animals,  121. 

federal  inspection  of,  when   meat  intended  for  exportation,   136. 

keeping  of,  in  city,  may  be  forbidden,  141. 

running  at  large  of,  156,  526. 

running  on  streets,   1(58. 

cruelty  to  animals,  248,  249. 

abandonment  of  ilisabled,  249,  523. 

compulsory  improvement  of  breed  of,  438,  439. 

killing  of  abandoned,  and  compensation  to  owner,  249,  523. 

killing  of  di.^eased  animals,  524. 

license  to  kee])  within  city,  644. 
APPOIXTrNG   POWER, 

vested  in  private  associations,  673. 
APPROFKTATION  OF  PROPERTY.     See  Eminent  Domain. 
ARCIIITKCTS, 

•  jualifications  of  dotcrniined  by  law.  US,  49;^. 

exaniination   of.   and   exemption   of  those  already   practicing.   684. 
ARID  STATES, 

wjjtcr  in,  414-417. 
AHMKD  RODIKS  OF  MEN, 

PtatTilcs  against    use  of,  92. 

('mpl(»yni(Mit  of  non-resident,  forbidden,  92,  711. 
ARMS.      Sec    Militaky    OKt.AxrzATifiNs. 

ri^ht  to  bear,  and  military  organizations,  91. 

(■:irryin«r  of  (mmhcjiNmI  weapons,  9M  and  n.   1. 

A  in? EST. 

with  or  without  warrant,  87. 

by  (»ni('or  or  [jrivate  person,  S7. 

for  disobedience,  in  <'asc  of  fire,  as  punishment,  614. 
ART, 

obscenity  and,  rules  controlling,  239,  480. 

freedom  of,  479. 
ARTESIAN  WEELS. 

rcgrJation  of  use  as  between  owrers  in  the  same  vicinity,  425. 
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ASSASSINATION, 

political,  477. 
ASSEMBLY,  RIGHT  OF, 

unlawful  assembly,  477. 

under  constitution,  480,  484. 
ASSOCIATED  PRESS, 

restrictive  by-laws,  345. 

obligation  to  furnish  news,  386. 
ASSOCIATION,  RIGHT  OF, 

history  of,  481. 

political  associations,  481. 

in  America,  and  power  of  control,  482-484. 

for  economic  and  commercial  purposes,  see  corporations  and  combina- 
tions. 
ASYLUM.    Sec  Inebriates,  Insane. 

for  habitual  drunkards,  227,  623. 

commitment  of  insane  to,  252-254. 

right  to  af)ply  for  discharge  at  any  time,  266. 

private,  state  control  of,  256. 
ATHEISTS, 

disqualifications  of,  461. 

denial  of  God  as  blasphemy,  465. 
ATTORNEYS.    See  Law,  Practice  of. 

laws  requiring  service  of,  without  compensation,  613. 

corporation   required   to  pay  fees   of,   in   action   against  it  for  dam- 
ages, 637,  714,  727. 

required  to  reside  in  state  where  practicing,  711. 

recovery  of  attorney's  fee  by  laborer,  in  action  for  wages,  735. 
ATTORNEY 'S  FEES, 

in  addition  to  damages,  as  penalty,  637,  714,  727,  735. 
AUCTION  SALES, 

regulation  of,  and  license  of  auctioneers,  290,  652. 

license  of  auctioneer,  and  freedom  of  commerce,  294,  295. 

of  articles  in  original  package,  cannot  be  taxed,  295. 
BAKERIES, 

laws  regulating  work  in,  316,  317,  735. 
BAKING  POWDER.    See  Alum. 
BALLOTS, 

conditions  annexed  to  printing  at  public  expense,  483. 
BANKING, 

requirements  of  bond  or  deposit  to  engage  in  business  of,  40, 

restriction  of  business  to  corporations,  364,  401. 

systematic  official  control  of  institutions  of,  399. 

ground  of  supervision  of  business  of,  400. 

private  banker,  exempt  from  restrictions,  401. 

restrictions  upon,  applied  to  business  done  under  title  of  bank,  495. 

savings  banks,  fitness  of  organizers  required  in  New  York,  651. 

issue  of  notes  may  be  made  a  monopoly  by  government,  662. 

punishment  of  banks  for  receiving  deposits  when  insolvent,  731. 
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BAXK  NOTES.    See  Banks. 
BANKRUPTCY, 

federal  power,  65. 

state  and  federal  laws,  306,  307. 

retroactive  laws,  557. 
BANKRUPT   SALES, 

lepslative  and  municipal  regulation  of,  292. 
BARBERS.    See  Trades  and  Occupations. 

regulation  of,  494. 

restriction  of  business  of,  to  citizens,  706. 

Sunday  work,  forbidden,  735. 
BATHING    P:STABLISHMENTS, 

safety  requirement*,  120. 
BETTING.     See  Gambling. 

contracts  unenforcable,  190,  195. 

statutory  regulation  of,  195. 

dealing  in  futures  as,  201. 

Iwtting  at  horse  races,  discrimination  in  favor  of,  730. 
BEACONS  AND  BUOYS, 

local   j>owor   regarding,   80. 
BIBLE, 

rca<ling  of,  in  public  schools,  463. 
BICYCLES, 

license  upon  owners  of,  38. 

requirement  of  numbers  for,  41. 

free  use  of  streets  for,  168. 

long  <M)iitimicd   racing  <m,  prohibition  of,  248. 
BILLIAHDS, 

playing  for  money,  or  loser  to  pay  for  use  of  table,  192. 

tables  and  bowling  alleys,  license  or  prohibition  of,  193. 
MILLBOARDS, 

limitation  of  height  of,  118,  182. 

prohibitio7i   of,  as  safety  nioasnrc,    147,  182. 
MILLS  OF  EXCHANGE,  FOREIGN, 

•  lealing  in,  not  commerce,  74,  79. 
BILL  OF  RIGHTS, 

Swiss  and   (T.  8.  constitntions,  64. 
BIRDS.     See  Fisii  and  Game. 

killing  of  song  birds  forbidden,  249,  419. 
BLACK  LISTTNC;.     See  Labokkrs. 

piohibition    (»f.    and    U»gitimate    information    regarding    a    discharged 
employee,  '.V29. 
liLASlMIEMY.     Sco  Relkjion. 

definition   of,  465. 
r,OARI)S  OF  HHALTTL 

slate  and   local,  powers  of,   123,  147. 

iegnlati(»n  (tf  ofl'ensive  establishments  by,  177. 

conditions  imposed  by,  in  granting  license  to  sell  milk,  652,  note  22. 
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BOARDING  HOUSES.    See  Inns  and  LoDGiNt;  HouSBS. 

for  emigrants)  posting  of  rates  required,  41. 
.    registration  of  guests,  46. 

laws  against  overcrowding,  728. 
BOARD  OF  TRADE, 

legitimacy  of  business  of,  202. 

quotations  of  must  be  furnished  equally  to  all,  386. 
BONDS  AND  DEPOSITS, 

as  measure  of  police  control,  40. 

requirement  in  quasi-public  businesses,  40,  297,  494. 

bond  required  in  sale  of  liquors,  207. 

required  of  warehousemen,  297. 
BOOKS, 

sale  of  obscene,  236,  237. 

censorship  of,  471. 

New  York  statute  requiring  furnishing  of,  at  reasonable  pricei,  375. 
BOOK-MAKING. 

prohibition  of,  195. 

on  streets,  as  obstruction,  169. 
BOOMS.     For  Floating  Lumber. 

flooding  of  lands  in  connection  with,  409,  413. 
BOTTLING  ACTS, 

question  whether  for  protection  of  public  interest,  298. 
BOULEVARDS, 

heavy  vehicles  may  be  forbidden  on,  171. 

houses  required  to  be  set  back,  on,  181,  514,  note  41. 
BOUNTIES, 

conditions  attached  to  grant  of,  24. 

to  sugar  producers,  constitutionality  of,  428. 
BOWLING.    See  Billiakds. 
BREAD, 

regulation  of  sale  of,  275. 

regulation  of  price  of,  375. 

assise  of,  374. 
BREWERY, 

rendered  useless  by  prohibitory  liquor  legislation,  539,  540. 
BRIDGES.    See  Navigable  Waters. 

erection  of,  by  state  authority,  over  navigable  rivers,  72,  80. 

local  regulation  of,  159. 

exclusive  charter  right  to  erect,  362,  363,  675. 

comi>en8ation  to  riparian  owner,  when  bridge  piers  built  upon  his  land, 
404. 

when  an  obstruction  to  navigation,  407. 

perpetual  bridge  monopoly  a  contract,  679. 
BROKERS, 

dealing  in  foreign  bills  of  exchange,  tax  upon,  not  tax  on  interstnte 
commerce,  74,  79, 
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[references  are  to  sections.] 

BROKERS— continued. 

foreign  legislation  controlling,  203. 

monopoy  of,  in  France,  abolished,  587. 
BRUTALITY.    See  Cruelty  ix)  Animals,  Prize  Fights. 

in  sports  and  amusements,  248. 

to  animals,  249. 
BUCKET  SHOPS.    See  Gamblino  Houses. 

prohibition  of,  59,  202. 
BUILDING  AND  LOAN  ASSOCIATIONS, 

payment  by,  of  premiums  in  addition  to  regular  rate  of  interest,  304. 

rates  of  interest,  exception  as  to,  in  case  of,  733. 
BUILDINGS  AND  STRUCTURES.    See  Houses. 

inspection  of,  47,  128. 

limitation  of  height,  118,  180,  514,  538. 

permits  for  construction  of,  118. 

regulation  of,  for  health,   128,  542. 

reguhition  as  to  sightliness,  180,  181. 

party  walls,  443. 

permits  to  erect  cannot  l>e  made  dependent  upon  uncontrolled  adminis- 
trative discretion,  643,  644. 

permits  for  moving,  644. 
BURIALS.     See  Ckmkteries. 

police  control  of,  125. 
BUSINESS   AFFECTED   WITH   A   PUBLIC   INTEREST.     See   Public 

Interest,  Business  Affected  With. 
CAB  STANDS. 

privilege  to  keep,  as  justification  of  regulation  of  fares,  377. 

as  special  use  of  streets,  173. 
CAMP  MEETINGS, 

prohibition  of  temj)orary  business  in  neighborhood  of,  175,  note  ^5. 
CANADA  THISTLES, 

obligation  to  remove,  617. 
CARCASSES, 

of  animals,  as  nuisance,  522. 
CATTLE, 

quarantine  against  infected,   77,  82,   129. 

federal  inspection  of,  when  meat  is  to  be  exported,  79. 

state  quarantine,  excluding  infected,  from  state,  83,  129,  136,  138. 

state  laws  regarding  treatment  or  destruction  of  diseased,  129. 

slaughtering  of,  regulated,  129. 

quarantine  against  cattle  from  another  state,  as  means  of  discrimina- 
tion, 138. 

regulations  to  prevent  cnielty  to,  in  course  of  transportation,  249. 

killing  of  infected  cattle,  and  compensation,  524. 

killing  of,  by  moving  trains,  and  railroad's  liability  in  damages,  629, 
634.  727. 

railroad's  liability  for  bringing  diseased  cattle  into  state,  634, 
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CEMETERIES, 

local  power  to  romove  or  locate,  125,  141. 

removal  of,  as  nuisances,  178. 

reasonableness  of  regulation,  530. 

prohibition  of,  where  established  under  license,  565. 

prohibition  of  creation  of,  as  discrimination  in  favor  of  existing,  689. 
CENSORSHIP.    Sec  Stage  Censorship. 

of  press,  471. 

in  time  of  war,  471,  note. 

laws  of  Russia,  as  to,  471,  note. 
CHARGEABLE, 

persons  actually  chargeable  and  persons  likely  to  become  chargeable, 
271,  491. 
CHARGES.    Sec  Rates  and  Cuauges. 
CHARITY.     See  Trusts,  ?]lkemosykary. 

state  control  of  private,  or  charitable  institutions,  268,  269. 

gifts  to  charitable  corporations,  legislative  regulation  of,  369. 
CHARTERS.    Sec  Corporate  Charters. 
CHICAGO, 

anarchists,  case,   477. 
CHILDREN.    See  ^Iinors,  Women  and  Children,  Parent  and  Child. 

regulation  of  conditions  of  work,  131,  310. 

employment  of  young,  forbidden,  L'58. 

employment  of,  as  actors,  1'59. 

commitment  to  reform  school,  260-263. 

placing  out  in  other  states,  by  charitable  societies  of  other  states,  re- 
strained,  263  n. 

compulsory  education  of,  264,  265, 

truant  schools,  265. 
CHINESE, 

registration  of,  by  act  of  1892,  45. 

exclusion  of  Chinese  labor,  329,  486. 

cannot  be  compelled  to  live  in  separate  portion  of  city,  491. 

discrimination   against    in   granting   laundry   licenses,   and   Fourteenth 
Amendment,  655,  706. 

disqualified  from  giving  evidence  in  favor  of,  or  against  white  men,  in 
criminal  cases,  693,  n.  33. 
CHIROPODIST, 

alien  forbidden  to  engage  in  business  of,  in  New  York,  706. 
CHOSES  IN  ACTION, 

sending  without  state  for  collection  prohibited,  301. 

prohibition  of  purchase  by  lawT-er,  725  n. 
CHRISTIAN  SCIENCE, 

regulations  of  the  practice  of  medicine  and,  133,  154. 

compulsory  vaccination  and,  144n.,  447. 

and  treatment  othor  than  nicdirnl,  1.54,  468. 

compulsory  nie(li<'al  treatment,  468. 
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CIGAEETTES, 

prohibition  of  manufacture  and  sale  of,  130,  134. 

as  articles  of  commerce,  137,  145. 
CITIZENSHIP,  RIGHTS  OF, 

and  sale  of  liquors,  229. 

and  interstate  migration,  488. 

negroes  ^  under  Fourteenth  Amendment,  691. 

and  public  office,  706. 

citizenship  of  United  States  confers,  in  several  states,  708,  709. 

"Citizenship  and  domicil  united''  as  requirement  for  participation  in 
common  property  of  state,  712. 
CIVIL  DAMAGE  ACTS.    See  Ljquors. 

liquor  and  gambling,  626. 
CIVIL  RIGHTS  LEGISLATION, 

federal  and  state,  693,  694. 
CLAIMS, 

sending  out  of  state  for  collection,  301  n. 
CLASSIFICATION.    See  Class  Legislation,  Equality,  Discrimination. 

statutory  and  equality,  610. 

discrimination  and,  in  general,  682. 

for  police  regulation,  724,  72.5. 

judicial  control  of  and  attitude  towards  legislatiye,  725,  736,  738. 

in  anti-trust  legislation,  exclusion  of  agricultural  products,  734.    • 

princij)le  of  valid  classification,  738. 
CLASS  LEGISLATION, 

bottling  acts  as,  298. 

regulation  of  hours  of  labor  in  factories  as,  313,  314. 

in  regard  to  payment  of  wages,  320,  321. 

regulation  of  charges  in  particular  classes  of  business,  378. 

special  rates  for  railroad  mileage  tickets  as,  393. 

statutory  classification,  and  Fourteenth  Amendment,  610. 

restraint  on  class  for  its  own  protection,  155. 
CLEARANCE  CARDS, 

right  of  discharged  laborer  to,  327. 
COAL, 

sale  by  weight  may  •be  required,  275. 

requirement  that  miners  of  be  paid  by  weight  unconstitutional  in  Illi- 
nois, 275. 

agreement  for  control  of  supply  of,  in  market,  347. 

coal-weighing  acts,   394,   502,   735. 

gauging  boatloads  of  before  sale,  and  freedom  of  commerce,  75. 

records  of  weighing  for  statistical  information,  44. 
COERCION.      See    Laboreks,    Trades    Unions,    Combinations    of    Em- 
ployers. 

of  labf>rers  by  employers,  325,  326. 

of  employers  by  labor  organizations,  332-334, 
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COINAGE, 

federal  power,  65. 

public  monopoly,  666. 
COLLECTION  AGENCIES.    See  Debtors,  Protection  op. 

annoying  practices  forbidden,  301. 
COLORED  PERSONS.    See  Negroes. 
COLORING  MATTER.    See  Foodstuffs,  Oleomargarine. 

when  a  substantial  ingredient,  32. 

when  used  to  deceive,  32. 

requirement   of  offensive  coloring  in   manufacture   of   oleomargarine, 
49,  282. 

used  in  oleomargarine,  62,  77,  284,  731. 

colored  netting,  to  make  fruit  look  attractive,  286. 
COMBINATIONS   IN  RESTRAINT  OF  TRADE.     Sec  Trobts,   Monop- 
OLY,  Conspiracy,  Law  of. 

federal  control  and  commerce  clause,  79,  341,  342. 

English  legislation,  338. 

state  legislation,  339,  340. 

federal  legislation,  341. 

when  manufacturing  concerns  are  in  restraint  of  interstate  commerce, 
79,  341,  342. 

common  law  rules  and  their  application,  200,  .343-353. 

agreements  not  to  deal  with  those  refusing  to  adopt  certain  rules,  345. 

contract  for  ex(rlusive  sale  of  certain  goods,  346. 

division  of  business  or  regulation  of  rates,  347. 

agreement  by  vendor  not  to  engage  in  same  business,  348. 

consolidation  of  corporations,  349-351. 

corporations  as,  351,  352. 

agreements  to  fix  price,   354. 

constitutibnality  of  legislation,  355. 

discrimination  by  laws  in  favor  of  agricultural  products,  356,  734. 
COMBINATIONS  OF  EMPLOYERS. 

legal  as  means  of  combating  labor  unions,  326. 

and  labor  unions,  337,  356. 
COMBINATIONS  OF  LABORERS.    See  Trade  Unions. 
COMMERCE.     See  Combinations  in   Restraint  op  Trade,   Inspection, 
Railroads  and  (Common  Carriers,  Quarantine,  Original  Package 
Doctrine,  Trusts. 

not  a  regulation  of,  to  require  railroads  to  post  rates  for  interstate 
traffic,  41. 

state  law  requiring  coloring  of  oleomargarine  when  it  is  an  article  of 
commerce,  49,  58,  284. 

labels  on  "convict-made'*  goods,  50. 

federal  legislation  under  commerce  clause,  65-67. 

federal  control  over  state  legislation,  69-85. 

agent  of  railroad  of  another  state  free  from  license  tax,  73,  79,  296. 

agent  of  express  company,  engaged  in,  73. 
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COMMERCE— continued. 

drummers,  engaged  in  interstate  commerce,  free  from  license  tax,  74, 
294. 

tax  upon  auctioneers  selling  goods  from  another  state,  74,  295. 

state  regulations  affecting  interestate  trains,  135,  699. 

federal  control  of  state  laws  for  inspection  of  articles  before  export, 
and  of  imported  articles,  75,  77,  233,  277. 

state  liquor  regulations  and  interstate,  76,  230-233. 

business  which  is  commerce  distinguished  from  business  not  commerce, 
79. 

freedom  of,  when  congress  has  not  acted,  80. 

original  package  doctrine,  81,  232,  284. 

state  cannot  discriminate  against  imported  articles,  82. 

lawful  articles  of,  what  are,  83. 

state  police  power  and  freedom  of,  84. 

summary  of  principles  of  federal  control  of,  85. 

and  state  regulation  of  immigration,  101,  705. 

tax  upon  emigrant  agents  not  a  tax  upon  interstate  commerce,  74,  79, 
328,  489. 

state  inspection  and  quarantine,  136,  138,  139,  705. 

local  police  power  and  interstate,  159. 

lotteries  and  commerce  power,  198. 

state  exclusion  of  paupers,  and  burdens  upon  those  bringing  into  state, 
271. 

state  taxation  of,  invalid,  295. 

strikes,  when  an  interference  with,  341,  356. 

manufactures,  when  controlled  by  commerce  power,  341. 

Hale  of  manufactured  product  from  one  state  to  another,  342. 

trusts  and  federal  power,  341,  342,  355. 

fish  and  game  laws  interfering  with  freedom  of,  420. 

civil  rights  legislation  as  regulation  of,  694,  699. 

state  cannot  forbid  aliens  engaging  in,  706. 

regulations  as  to  itinerant  dealers  from  other  states  as  regulation  of, 
710. 

corporations  engaged  in  interstate,  717,  720. 
COMMERCE  CLAUSE.     See  Commerce. 
(COMMISSION  MERCHANTS, 

regulation   of  business  of,  297. 

licensing  of,  entrusted  to  private  association,  673. 
COMMITMENT. 

summary,  of  vagrants  and  prostitutes,  98,  99,  244. 

of  habitual  drunkards  to  asylums  or  curative  institutions,  227. 

of  insane  to  asylums,  due  process  in,  252-254. 

of  minors  to  reform  school,  rights  of  parents,  260-263. 

of  persons  disobeying  orders  of  fire  officials,  614. 
COMMON  CARRIERS.     See  Railroads  and  Common  Carriers. 
COMPENSATION.     See  Eminent  Domain. 

for  property  taken  by  eminent  domain,  504-.506, 
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COMPENSATION— continued. 

for  injury  to  property  by  public  use,  507-510,  576. 

and  taking  or  regulation  of  property  under  police  power,  511-517. 

taking  samples  of  foodstuffs  for  inspection,  and,  519. 

for  property  destroyed  to  check  fire,  or  from  military  necessity,  534- 
537. 

for  property  rendered  useless  by  change  of  legislation,  constitutional 
question,  539-541. 

on  abolition  of  slavery,  584-586. 

for  loss  in  abolition  of  trade  monopolies  in  Europe,  589. 

lawful  property  cannot  be  taken  without,  602. 
COMPETITION.    See  also  Unfair  Competition. 

legislature  cannot  protect  from,  60,  288,  293,  494. 

danger  of,  justifying  Sunday  legislation,  186. 

justifying  protection  of  class,  155. 

combinations  to  restrict  or  prevent,  347,  349-351,  354. 

whether  it  creates  inequality  of  circumstances  and  conditions  so  as  to 
justify  discrimination  in  charges,  391,  392. 
COMPULSION, 

as  an  instrument  of  the  police  power,  22. 
COMPULSORY  ASSOCIATIONS.     See  Enforced  Benetits. 

as  means  of  control,  56. 

principles  applying  to,  57. 

applied  to  callings  affecting  public,  for  which  license  is  required,  57. 

of  riparian  proprietors,  to  prevent  inundation,  113,  442,  619. 
COMPULSORY    BENEFITS.     See    Drainage,   Irrigation,   Compulsory 
Insurance. 

discussion  of,  428-444. 

compulsory  insurance,  432-437. 

compulsory  improvement  of  land  or  of  breed  of  animals,  438,  439. 

compulsory  joint  improvements,  440-444. 
COMPULSORY  EDUCATION.    See  Education. 

regulations  concerning,  264-266. 
COMPULSORY  INSURANCE, 

in  Germany,  432. 

constitutionaUty  of,  433-437. 

in  connection  with  registration  of  titles,  436. 

teachers'  pension  fund,  436. 

of  workmen,  437. 
COMPULSORY  SERIVCE, 

of  laborers,  448-452. 

specific  enforcement  of  labor  contract,  450-452. 

attorneys  required  to  defend  poor  persons,  613. 

emergency  services,  614. 
CONCEALED  WEAPONS.    See  Arms. 

carrying  of.  90  and  note  19. 
CONDITIONAL  PARDON,    ' 

valid  conditions  of,  104, 
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CORPORATIONS— continued. 

^  formation  of  as  royal  prerogative,  358.  ^ 

^  formation  by  special  charter  or  under  general  act,  359, 

doctrine  of  ultra  vires,  360  and  note  8,  715. 
y  usual  restrictions  on  organisation,  360. 
/charter  as  contract,  361  and  n.,  561,  569,  715., 

reservation  of  power  to  change  charter,  361. 

police  power  cannot  be  contracted  away,  362,  ^1,  562. 

charter  power  to  fix  rates,  and  legislative  regulation,  362. 

regulation,  of ,  cannot  destroy  property,  362. 

affecteil  with  public  interest,  regulation  of,  363. 

charter  power  to  fix  rates,  and  legislative  regulation,  363. 

compulsory  incorporation  to  engage  in  certain  business,  364. 

statute  of  mortmain,  368. 

religious  and  charitable,  restrictions  upon  holding  property  by,  369. 

may  be  required  by  law  to  exercise  corporate  powers  for  purpose  for 
which  created,  439. 

limited  liability  of,  567,  714. 

determination  of  rates  in  charter,  as  contract,  570-572. 

eleemosynary,  state  power  in  changing  direction  of,  or  directing  admin- 
istration of  trust,  597-600. 

iliscrimi nation  against,  m  administration  of  justice,  714. 
y  Are  persons,  within  constitutional  protection,  715. 

foreign  corporations,  valid  conditions  imposed  upon  by  state,  716- 

foreign,  engaged  in  interstate  commerce,  717-720. 

holdings  of  land  by  foreign,  engage<l  in  commerce,  719,  720. 
CORPORATE  CHARTER.     See  Corporations. 

as  rtMitnut,  L'4.  IVU.  .')«!,  ;")<><). 

poliio  |M»\\«»r  f.umot   be  t-oniraited  away.  i'4.  362.  561-r)64.  5S0. 

rontlitions  annoxod  ti^  s^ranT  of,  Xo  mlloge  or  university,  267. 

byo-laws  urxler.  in   rostraiuT   «'t*  trade,   illegal,  344. 

]>0N\i'i  hv.  to  hold  st«>«k  in  otln»r  lorporations,  349. 

grant  of,  and  conilitions  thrroto,  Ho8.  359. 

undor  s]HHial  or  «;en«*ral  a«t.  '.\'i\K 

rharter  must  hv  an  opted,  Soi^. 

r»^servatiiMj  ot  ]>Mwer  to  rhanjjfo.  3»il  and  n. 

iniMlitii-aiion  of  priiuiplo  '>f  nartmounth  College  case.  362.  363. 

strii  t  «oi>tni«tion  of  rliarror  privileges,  .362.  676. 

property  rajinot  }»e  «lestroyed  iinder  power  to  rej^nil  ot  amend.  362. 

lo|nri«ilative  and  jndirial  power  over.  .'^63. 

determination  of  vhari:^*^  in.  as  «-outniet.  o70-572. 

of  eleemosynary  ror]»^«ration.  and  rharter  as  eontraet.  .>92.  599.  600. 

sj»«sial  i»riviloi;e  in.  nndor  spot,'ial  ai-t.  as  monopoly,  713. 
CORPOKATE  POWEIJS  OV  STATE. 

prinnotion  of  publi«'  welfare  through.  <.  12.  22.  23. 

health  :\n*\  s^if ety  roiriilation  by  exerei^e  of.  111.  114.  122. 

oontr.d  of  .'onviet  lal><»r.  and  lalx^r  on  public  works,  310. 

enronratonient  of  industry  throutrh  exen-ise  of.  42S. 
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CORPORATE  POWERS  OF   STATE— continued. 

regulation  of  meetings  and  parades  in  public  places,  644. 

state  institutions^  and  common  state  property,  use  by  non-resident^  712. 
COTTON, 

in  the  seed,  restraints  on  sale  of,  93. 
CREDITORS, 

preference  to  those  within  state  invalid,  709. 

sending  claims  out  of  the  state  for  collection,  301,  note. 
CRIME, 

misdemeanors  distinguished  from,  26. 

criminal  law  as  sanction  of  police  legislation,  26. 

self  crimination,  53,  54. 

prevention  of,  86-110. 

prevention  of  by  police  patrol,  86. 

prevention  of  by  regulating  certain  businesses,  93,  289. 

criminal  law,  and  local  ordinance  power,  157. 

incitement  to,  476,  477. 

intent  in  crime  and  misdemeanor,  635. 

conviction   of,   debarring  person   from   certain   occupations,   110,   287, 
544,  545. 

knowledge  presumed,  in  statutory  offense  63'5,  636. 
CRIMINAL  CHARACTER, 

cannot  be  punished  as  such,  94-96. 
CRIMINAL  LAW, 

as  sanction  of  police  legislation,  26. 

distinguished  from  police  power,  in  dealing  with  fraud,  272, 
CRIMINALS, 

supervision  of  known,  86. 

detention  of  suspected  criminals  upon  charge  of  vagrancy,  100. 

control  after  conviction,  102-110. 

conditional  pardon,  104. 

indeterminate  sentence  and  parole,  105-107. 

suspension  of  sentence,  and  probation,  108. 

police  supervision  of,  after  expiration  of  sentence,  110. 
CRUELTY  TO  ANIMALS, 

legislation  to  prevent,  249. 

regulation  to  prevent,  in  transportation,  249. 

killing  of  abandoned  animals  by  society  for  prevention  of,  523. 
CULTURE, 

freedom  of,  479. 
DAIRY, 

license  to  keep  within  dty  limits,  643,  644. 
DAMAGE,    ' 

remoteness  of  cause  of,  as  affecting  liability,  612. 

civil  damage  acts,  626. 

liability  for,  when  not  due  to  negligence,  633-634. 

civil  and  penal  liability  for,  636. 
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DAMAGE — continued. 

by  railroad  company,  penalties  for  delaying  to  pay  compensation,  637. 

consequential,  509,  510. 
DAMS.    See  Mill  Dams. 
DANGEROUS  SPORTS, 

statutory  provisions  regarding,  120. 
DARTMOUTH  COLLEGE  CASE, 

corporate  charter  as  contract,  24,  361,  561,  569. 

modifications  of  doctrine,  362,  562,  563. 

eleemosynary  trusts  and,  597. 
DEAD  BODIES, 

property,  when  acquired  for  dissection,  125. 

control  of  burial  of,  125. 

of  animals,  property  unless  they  become  nuisances,  522. 
DEBTORS,  PROTECTION  OF.    See  Usury,  Le<ul  Tender. 

in  general,  300. 

in  collection  of  debts,  301. 

publication  of  debts,  301. 

sending  claims  for  debt  out  of  state  for  collection,  301  n. 

usury  laws,   302-304,  557. 

bankruptcy  legislation,  305-307,  557. 

legislation  against  contracts  payable  in  gold,  308,  309. 

legal  tender  laws,  558,  559. 

exemption  from  liability  for  debts,  567. 

legislation  may  not  discriminate  against  railroad  as  debtor,  714,  727. 
DELEGATION   OF   LEGISLATIVE    POWER, 

to  administrative  board  or  ofliieer,  34,  496,  497. 

to   professional   associations,   56,    57. 

to  prison  boards,  in  regard  to  parole  or  iiuieterminate  sentence,  106. 

to  administrative  oflicer,  in  regulation   of  parades  and  meetings,   174, 
043. 

in  requiring  consent  of  majority  of  inhabitants  of  district  to  certain 
business,   207,   212. 

to  community  and  local  option,  217. 

to  people  of  district   to  determine  as  to  location  of  noxious  establish- 
ment, 645. 

to  administrative  officer  or  board,  to  frame  rules  for  admission  to  cer- 
tain occupations,  649. 
DEPARTMENT  STORES, 

ordinance  or  statute  regarding,  invalid,  148,  494. 
DEPENDENTS.     See  Insane,  Minors,  Paupers. 

care  and  control,  in  general,  M. 

general  discussion  of  control  of,  252-271. 
DEPOSFTS.    See  Bonds  and  Deposits. 
DETECTIVES,    PRIVATE, 

acting  as  police  officers,  92. 
DIKES.    See  Embankments. 
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DIPLOMA, 

from  institution  of  learning,  as  evidence  of  professional  qualification, 
133. 
DISABILITY, 

of  ex-convicta,   110,  210,  544,  545. 

of  aliens,  207,  704-707,  720. 

of  women,  701-703,  244. 
DISCRETION.     See  License,  Discrimination,   Equality,   Parades  and 
Processions. 

uncontrolled,  of  administrative  oflRccr  in   granting  license   or  permit, 
212,   642-645,   632. 

judicial  control  of  administrative,  in  grant  of  licenses,  653-655. 
DISINFECTION, 

in  case  of  contagious  diseases,  123. 

temporary  dispossession  of  property  for,  51H. 

as  precautionary  measure,  521.  ^ 

DISCRIMINATION.     See  Equality,  Classification,  Race. 

in  railroad  rates,  common  law  rule,  73. 

in  taxing  peddlers,  74. 

against  products  of  other  states  by  inspection  laws,  76,  77,  277. 

under  color  of  sanitary  regulation,  138,  139. 

against  imports,  by  state,  S2,  138. 

principle  of  non-discrimination,  82. 

against   certain   schools  of   medicine   or   persons   by   examining  board, 
152-154,  647,  673  n. 

against  poor,  in  definition  of  nuisances,  178. 

against  district  in  confining  unwholesome  establishments  to  it,  170. 

in  liquor  legislation  against  products  of  other  states,  232,  233. 

against  imported  articles,  by  license  fees,  294,  295. 

in  regulation   of   hours   of   labor,   against   factories   or   other   specified 
industries,  313,  317,  735. 

between  men  and  women  in  limitation  of  hours  of  labor,  313,  314,  735. 

against  specified  industries  in  legislation  regarding  payment  of  wages, 
320,  321. 

between  combinations  of  labor  and  combinations  of  capital,  337,  356. 

in  anti-trust  laws,  in  favor  of  certain  industries,  356,  734. 

by  public-service  corporation,  in  furnishing  service,  387. 

by  railroad  companies,  in  rates  for  long  and  short  hauls  or  because  of 
size  of  shipments,  391,  392. 

requirement  of  special  mileage  rates  as,  393. 

against   <-crtain   organisations  in   permitting  street   parades,   174,   468, 
481,  643,  729. 

in  licensing  occupations,  497. 

in  regulation  of  contracts,  500,  502. 

and   uncontrolled    administrative   discretion    in    granting    license,    212, 
642-645. 

judicial  control   of  administrative   discretion   to  prevent,  653-655. 

statutory  classification  and,  610,  724,  725. 
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DISCRIMINATION— continued. 

m  the  fixing  qualification  for  admission  to  professions,  in  favor  of  exist- 
ing practitioners,  544,  545,  683,  684. 

in  favor  of  existing  establishments  bj  prohibition  of  ereetion  of  new 
ones,  687. 

between  localities,  688-690. 

because  of  race,  691-700. 

I)ecau8e  of  sex,  701-703. 

against  aliens,  704-707. 

against  non-residents  of  state  or  United  States,  708-712. 

against  corporations,  in  regulation  of  industry,  715. 

in  j)olice  measures  against  different  evils,  721,  723. 

between  lodging  houses  and  hotels  in  prohibiting  overcrowding,  728. 
DISPENSARY    SYSTEM, 

in  South  Carolina  and  elsewhere,  218,  233. 

constitutionality  of,  666. 
DISTRICT  OF  COLUMBIA, 

oxerciac  of  police  power  with  regard  to,  67. 
DIVISION    FENCES.     See  Neighbors'  Rights. 

joint  erection  of,  444. 
DOCKS.    See  Wharfs,  Piers  and  Docks. 
DOGS, 

property  in,  421. 

tax  upon  to  pay  damages  resulting  from  killing  of  sheep,  434. 

if  kept  in  unlawful  manner  or  for  unlawful  purpose,  may  be  destroyed, 
526,  527. 

«i()uble  (lamafjcs  for  injury  caused  by,  635. 
DRAINAGE, 

majority  niay  compel  minority  of  owners  to  join  in  improvements,  127, 
441,  442. 

(Iriiiiis  and  ditches,  when  across  private  property,  constitutional  ques- 
tion, 427. 

creation  of  district,  by  vote,  including  land  of  those  not  consenting. 
441,  442. 

owners  of  land  may  be  required  to  raise  grade  so  as  to  secure  adeqiiate, 
617. 
DHr(KlISTS, 

report  by,  or  record  of,  sales  of  liquor  or  poisons,  43,  222. 

prescriptions  as  papers  of  public  nature,  53. 

compulsory   associations   of,   56. 

limitation  of  sale  of  proprietary  medicines  to,  149,  650. 

sale  of  liquor  as  medicine  by,  222,  223,  650. 

hours  of  work  of  drug  clerks  and  druggists,  316. 
DRUMMERS, 

within  protection  of  interstate  commerce,  74,  79,  294. 

license  tax  upon,  a  regulation  of  commerce,  294. 
DRUNKARDS.     See  TTabitcal    Dkuxkards. 
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DUE  PROCESS  OF  LAW, 

applied  to  le;,^i8lation,  20. 

and   Fourteenth   Amendment,   69. 

and  confinement  of  prostitutes  by  administrative  process,  244. 

in  commitment  of  insane  persons  to  asylum,  253,  254. 

in  commitment  of  children  to  reform  schools,  260-262. 

taking  of  property,  and  bankruptcy  laws,  307. 

and  trust  legislation,  355. 

taking  property  by  repeal  or  alteration  of  corporate  charter,  362,  363. 

and  unreasonable  regulation  of  railroad  charges,  3S0»  Gil. 

reasonableness  of  charges  <:in  only  be  established  by,  381,  386. 

in  case  of  attack  upon  govornment,  475,  n.  11. 

compensation   for  property   taken   for   public   use,   506. 

hearing  in  case  of  destruction  of  property  as  nuisance,  521,  531. 

in   killing   abandoned   animals,    523. 

in  forfeiture  of  property,  526,  527. 

change  of  legislative  policy  rendering  existing  property  useless,  538- 
540. 

and  equal  protection  of  laws,  611. 
EASEMENT, 

fee  of  street  in  adjoining  owner  and  public  easement,  160. 

of  public  for  use  of  navigsible  water,  403-405. 

riparian  owner's  easement  of  access  for  navigable  streams,  408,  409. 

as  to  use  of  water  by  riparian  owners,  414. 

of  mutual  support,  424. 

of  drains,  ditches  and  private  roads,  427. 
ECONOMIC  INTERESTS, 

in  general,  12. 

attitude  of  government  towards,  15. 
EDUCATION, 

may  be  made  compulsory,  264. 

truant  schools,   265. 

state  control  of  private  schools,  266. 

graduate  instruction  and  state  control,  267. 

freedom  of  culture,  479. 
ELEVATORS.     See  Grain  Elsvators. 
EMBALMING, 

regulation  of,  125,  182,  493. 
EMBANKMENTS.     See  Riparian  Owners. 

duties  of  riparian  owners  to  erect,  114,  409,  619. 
EMINENT  DOMAIN.     See  Compensation. 

exercise  for  public  purpose,  181. 

may  be  exercised  for  conversion  of  brook  into  navigable  river,  413. 

taking  of  property  by,  504-506. 

may  be  exercised  to  secure  raising  of  grade  of  land,  for  sanitary  pur- 
pooee,  617. 


776  IXDEX. 

[references  are  to  sections.] 

EMINKNT    DOMAIN— continued. 

grant  of  power  of,  to  public  "Hervice  corporations,  659. 

corporation  exercising  must  be  granted  power  by  state  in  which  exer- 
cised, 718. 
BMIGBATION, 

from  United  States,  federal  power  of  controllings  487. 

freedmen  of,  from  one  state  to  another,  488,  489. 

to  territories  of  United  States,  490. 
EMIGRANT  AGENT, 

tax  upon,  not  interference  with  interstate  commerce,  74,  79,  328,  489. 

requirement  of  license  fee  from,  328  489. 
EMPLOYERS'  LIABILITY, 

for  injury  to  laborer,  322,  633. 
EMPLOYMENT   AGENCIES, 

regulation  of,  287,  328. 
EMPLOYMENTS.     See  Trades  and  OocuPATiOMa. 

sanitary  regulations  in  certain,  131. 
ENGINEERS, 

licensing  of  railroad^  73. 

rules  prescribing  qualifications  of,  by  state,  80. 

licensing  of  mining  engineers,  115. 

licensing  of,  on  steamboats,  117. 

abandon HMMtt  of  train  by,  in  case  of  a  strike,  333,  452. 

cost  of  examination  of  railroad,  placed  upon  conmpany,  622. 

licensing  of,  by  administrative  officer,  648. 
ENGLISH  CONSTITUTION, 

relation  of  statutory  law  to,  17. 
ENGROSSING, 

common  law  rule  against,  200. 

English  «'ind  American  legislation  against,  338,  339. 
ENTAILS, 

introduced  from  England,  367. 

abolished  by  statute,  591. 
EQUALITY   AND  EQUAL   PROTECTION   OF  THE  LAWS, 

of  participation  in  public  benefits,  23. 

violation  of,  in  statutory  definition  of  nuisances,  178. 

and  limitation  of  number  of  licenses  to  sell  liquor  or  engage  in  other 
business,  211,  640,  672. 

and  uncontrolled  administrative  discretion,  642-645,  652. 

discretion  in  granting  liquor  or  other  licenses,  212. 

of  male  and  female  laborers,  and  labor  legislation,  313,  314. 

violation  of,  in  regulating  hours  of   labor  and   payment  of  wages  in 
certain  industries,  313,  314,  320,  321. 

and  federal  legislation  as  to  seamen,  329. 

regulation  of  charges  in  particular  businesses,  378. 

of  service,  by  corporations  affected  with  public  interest,  387-394. 

of  charges  by  railroad  companies,  required,  390,  391,  392. 

uniformity  of  charges  and,  394. 
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EQUALITY  AND  EQUAL  PROTECTION— continuecL 
principle  of,  and  licensing  of  occupations,  497. 
natural  and  social  inequality,  603. 
political,   604. 

in  England,  France,  Prussia,  605-607. 
in  American  state  constitiutions,  608. 
under  Fourteenth  Amendment,  609-611. 
and  classification  for  police  regulation,  610,  682,  721-725. 
unreasonable  regulation  of  railroad  rates,  and  equal  protection  of  law, 

6n. 

Application  of  principle  of,  611. 

and  special  burdens  upon  persons  and  property,  in  general,  612-615. 

where  business  not  one  which  can  be  engaged  in  as  a  common  right, 
640. 

control  of  administrative  discretion  in  granting  licenses,  in  interest 
of,  653-655. 

and  natural  monopoly,  658-661. 

appointment   of   examiners   for   admission   to   certain   professions,  by 
associations,  673. 

prohibition   of   erection   of   new   establishments,   as   discrimination  in 
favor  of  those  in  existence,  687. 

civil  rights  legislation,  693,  694. 

separation  of  races  and,  700. 

discrimination  between  sexes  and,  701-703. 
ESTBAYS, 

impounding  of,  where  owner  not  at  fault,  635. 
EXAMINING  BOARDS, 

medical,  representation  of  different  schools  of  medicine  on,  153,  647. 
EXCHANGES, 

regulation  of  stock  exchanges,  202,  203. 

restrictions  as  to  membership  in,  345. 
EXCOMMUNICATION, 

a  form  of  social  controly  484. 
EXPATRIATION, 

right  of,  487. 

EXPLOSIVES, 

transportation  of  nitroglycerine,  within  state  control,  8S. 
report  of  sale  of,  93. 

regulations  to  prevent  accident  in  transportation  of,  117. 
manufacture  and  storage  of,  119. 
prohibition  of  storing,  within  city  limits,  565. 

permit  to  store  cannot  depend  upon  uncontrolled  administrative  discre- 
tion, 643. 

EXPULSION   FROM   C^LUBK, 

as  form  of  social  control,  484  note.  ^ 


778  INDEX. 

[references  are  to  sections.] 

EX  POST  FACTO  LAWS.     See  Retroactive  Legislation. 

test  oath  cases^  544. 

and  prohibition  of  practice  of  medicine  because  of  conTiction  of  crime, 
545,  ^46. 
EXPBESS    BUSINESS, 

agent  of,  engaged  in  commerce,  73. 

railroad  is  not  bound  to  furnish  accommodations  for,  to  all  companies' 
alike,   395. 
FACTORIES, 

employment  of  children  in,  forbidden,  258. 

limitation  of  hours  of  labor  in,  131,  149,  316,  317,  735. 

limitation  of  hours  of  female  laborers  in,  311-314. 
FEDERAL  CONTROL, 

of  state  police  legislation,  69-84. 

summary  of  principles  of,  85. 
FEDERAL  POLICE  REGULATIONS, 

in  general,  65. 

as  to  commerce  and  navigation,  66. 

as  to  Indians  and  territories,  67. 
FELLOW-SERVANT  RULE, 

715  n.  42. 

abolished  with  regard  to  corporations,  with  regard  to  railroad  corpora- 
tions, 727. 
FENCES.     See    Division   Fences. 
FENCING  RAILROAD  TRACKS, 

629,  637. 
FERTILISERS, 

inspection  of,  277. 
FERRIES, 

on  waters  between  states,  72  n.  9. 

exclusive  franchise  to,  and  prohibitions  of  monopoly,  668. 

exclusive   franchise  to,  as  contract,  675. 

municipal  power  to  grant  exclusive  franchise,  678. 

FIRE, 

regulation  of  building  to  prevent,  33,  118. 

destruction  of  property  to  check  or  ]>revent,  118,  534,  5.35. 

owners  forbidden  to  set  fire  to  their  own  buildings,  118. 

every  one  at  fire  may  be  required  to  assist  in  extinguishing  it,  614. 

caused  by  sparks  from  locomotive,  and  liability  of  railroad,  628,  63(i. 
FIRE  INSURANCE.    See  Insurance. 

compulsory  in  Germany,  432. 
FIRE  LIMITS, 

municipal    establisliment    of,    33,    118. 

establishment   of,  when  power  not  expressly  given  to  cities,  141. 

frame   buihlin^   crecte<l    within,   .')2S,   537. 

establishment   of,  and  existing  contracts  for  erecting  frame  building, 
556. 
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FIRE  LIMITS— continued. 

uncontrolled   discretion   of  administrative   officer   in   allowing^  erection 
of  wooden  buildings  within,  644. 

establishment  of,  does  not  affect  existing  frame  buildings,  685. 
FIRE  SALES, 

regulation  of,  292. 
FISH  AXD  GAME, 

laws  protecting,  24. 

history   of    legislation,   418. 

methods  of  hunting  or  fishing  forbidden,  418. 

possession  of  in  closed  season,  unlawful,  418,  516,  635. 

constitutionality  of  legislation,  419,  422. 

laws  interfering  with  interstate  commerce,  420. 

summary  destruction  of  property  used  for  unlawful  fishing  or  hunting, 
527. 

game  unlawfully  killed  may  be  summarily  destroyed,  528. 

non-residents  of  state  may  be  charged  for  hunting  or  fishing  licenses, 
712. 
FLAG, 

legislation  forbidding  use  of,  in  advertisement,  63,  183,  729. 
FLOOD, 

action  of  state  to  prevent,  114. 

duties  of  riparian   proprietors,   114,  409,   619. 

flooding  land  by  mill  dams,  compensation  for,  410-413,  508. 

preservation  of  forests  as  means  of  preventing,  423,  619. 
FOODSTUFFS, 

regulations  to  prevent  sale  of  impure  milk,  32,  147. 

inspection  of,  and  commerce  power,  77. 

adulteration  of,  41,   129,  280. 

regulations  to  prevent  fraud  in  sale  of,   147,  279,  280,  282-284. 

taking  samples   for  inspection,   and  compensation   for,   519. 

sale  of  adulterated,   635,   723. 
FOREIGN  COMMKRCK.     See  Commekck. 
FOREIGN    CORPORATIONS.     See  Corporatioxs. 

distinction  between  carrying  on  commerce  in  state  and  exercising  cor 
porate  powers  in  state,  717,  718. 
FORESTALLIN(J, 

common  law  rule,  200. 

English  and  American  legislation  against,  338,  339. 
FORESTS, 

protection  and  preservation  of,  423. 

when  required  for  protection  from  floods,  619. 
FORFEITURE, 

of  property  unlawfully  used  or  acquired,  judicial  process  in,  525-528. 

of    li<*ense    lor   cjuise,    546    ( n.    26). 

under  United  States  laws,  of  property  used  for  illicit  distillery,  627. 
FORNICATION, 

punishment  of,  240,  241. 
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FOURTEENTH  AMENDMENT, 

control  of  state  police  power  under  it,  in  general,  69. 

protection  of  property  under,  84. 

legislation  for  health  and  safety,  and,  134. 

and  due  process,  244. 

and  power  of  majority  of  property  owners  to  bind  minority  in  crea- 
tion of  drainage,  441,  442. 

fundamental  rights  under,  445. 

equality  and  equal  protection   of  the  laws,  609-611. 

slaughter  house  cases,  609. 

protection   under,    from   administrative  discretion   in   issuing   licenses, 
655. 

protection   of   negroes   under,   692. 

protection  of  aliens  under,  706. 
FRANCHISE, 

to  occupy  streets  with  tracks,  requires  legislative  authority,  163,  658. 

right  to  incorporate  as  franchise,  358. 

to  use  streets,  under  special  act,  and  for  exclusive  use,  660. 

exclusive,  to  ferry  companies,  668. 

exclusive  franchise  as  contract,  675. 
FRAUD, 

in  general,  12. 

prevention  of  in  sale  of  oleomargarine,  77,  84,  146,  147,  284,  731. 

j>rev(»ntioii  of  in  sale  of  milk,   147. 

preventive  n)easurcs  iigainst,  272,  273-298. 

forms  of  legislation  against,   272. 

prohibition  and  regulation  to  prevent,  28;*). 

on  creditors,  by  selling  stock  of  merchandise,  287,  n.  3. 

public  and  private  interest  in  prevention  of,  298. 
FHKK  MASONS, 

exemptions  of,  from  restrictions  on  other  assoeiations,  481. 
FKKSH  MEATS.     See  Markets. 

inspection  of,  as  regulation  of  commerce,  77,  138. 

required  to  be  sold  in  public  markets,  640. 
I'TTTURES.  .  See   Options    and    Futures. 
(1  AMBLING, 

legislation  regarding,    1.S9-203. 

police  power  over,   ISS. 

<*ontracts  unenforceable,  190,  195,  201. 

common  gamblers,  101. 

dealing    in    futures   as,    201. 

forbidden   when   public,   453. 

apparatus  for,  summary  destruction  of,  526. 

recovery  of  gimbling  losses  against  owner  of  premises,  626. 

prohibition  of  book-niakinj;,    105,  730. 

gift  sales  jis  apf>ealiiig  to  gambling  instinct,  293. 
(JAMRLIXCJ  TIOT^SK, 

keeping  <»f.  le<risl;itinii  a;:ainst,    101,   103,   722. 
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GAMBLING    HOUSE— continued, 
bucket   shops,    202. 

recovery  of  gambling  losses  against  owner  of  premises,  who  allows  use 
as,  626. 

one  within,  presumed  to  know  character  of  place,  636. 
GAME.     See  Fish  and  Game. 
GAMES  OF  CHANCE, 

legislation  concerning,   190,  191. 

and  games  for  pastime  and  recreation,  189. 
GAMES  OF  SKILL, 

licensing  of,  192,  193. 
GABBAGE, 

collection  of,  and  property  in,  522. 

business  of  removing  and  license,  641,  670. 

removal  as  monopoly,  670. 
GAS, 

waste  of  natural,  constitutionality  of  legislation  forbidding,  422. 

regulation  of  pressure  in  pipes,  556. 

charter  or  grant  to  (rompany  to  erect  gas  works,  and  municipal  com- 
peting establishment,  677. 

exclusive  monopoly  to  gas  company  a  contract,  679,  680. 
GAS  COMPANY, 

forbidden  to  charge  for  meters,  394. 
GILDS, 

requirement  of  royal  license  for,  481. 

approval  of  ordinances  by  justices  of  peace^  481. 
GIFT  SALES, 

prohibition  of,  293. 
GOLD  CONTRACTS, 

prohibition  of,  308,  309. 
(JOLD  AND  SILVER, 

requirement  of  stamp  upon,  to  prevent  fraud  in  sale  of  articles  made 
of,  281. 
GOTENBURG  SYSTEM, 

of  controlling  liquor  traffic,  219. 
GOVERNMENTAL  POWERS, 

division   of,    1. 
GOVERN.dENT,  ATTACKS  UPON.    See  Libel,  Anarchism. 
GRADE  CROSSINGS.    See  Crossings,  Railroad. 

abolition  of,  548. 

abolition  of,  affecting  contracts,  556. 

distribution  of  cost  of  abolishing,  between  municipality  and  railroad, 
548,  631. 
GRAIN  ELEVATORS.    See  Warehousing. 

rcjjiihitioii  of,   297. 

rcjiulation  of  char^cH  of,  372,  375,  37H. 

prohilnticm  of  discrimination  in   rates  charged  by,  390. 

fees  for  inspectors  of,  borne  by  owners  of,  622. 
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GROUND  RENTS.    See  Rents. 
GROUND  SQUIRRELS, 

owner  required  to  exterminate,  618. 
HABITUAL  DRUNKARDS, 

sale  of  liquor  to,  205,  218,  226. 

punishment  of,  225. 

treatment  of,  compulsory,  227. 

asylum  for,  may  be  maintained  by  fees  from  liquor  dealers,  623. 

liability  of  dealer  for  sale  of  liquor  to,  when  person  not  known  to  be, 
635. 
HALL  MARK, 

on  gold  and  silver,  281. 
HANDBILLS, 

prohibition  of  distribution  on  streets,  158,  164. 
HARBOR, 

regulation  of,  by  state  and  federal  commerce  power,  72,  117,  135. 

harbor  lines,  establishment  of,  and  riparian  owners,  405,  406. 

cannot  be  parted  with  to  private  company,  574. 
HAZARDOUS  UNDERTAKING, 

special  rules  of  liability  in  connection  with,  621-638. 
HEALTH, 

growth  of  health  legislation,  111. 

police  regulations  to   protect,   122-133. 

control  of  callings  affecting,  132,  133. 

legislation  and  P'ourtecnth  Amendment,  134. 

legishition  and  federal  commerce  power,   136-139. 

local  powers  for  protection  of  liealth,  140-142. 

<|uestions  involved  in  health  legislation,  143-155. 

protection  of,  in  regulation  of  sale  of  food,  280-282. 

labor  legislation  as  a  sanitary  measure,  310,  314. 

compulsory  association  for  drainage  as  a  sanitary  measure,  442. 

destruction  of  house  for  protection  of  health,  520,  521  n. 

sanitary  regulations  in  houses,  128,  150,  542. 

reasonableness  of  requirements  of  sanitary  improvements,   150. 

removal  of  oflFensive  establishment,  as  sanitary  measure,  565. 

laws  against  overcrow<ling  in  lodging  houses,  728. 
HOMESTEADS, 

exemption   from   liability   for  debt,  557,  567. 
HOMICIDE,  JUSTIFIABLE, 

where  necessary  to  suppress  riot,  88,  445  n. 

to  prevent  an  escape,  445  n. 
HORSE  RACKS.     vSee  Race  Courses. 

general  regulation  of,   194. 

betting  at,   105,   730. 
HORSESHOEINC, 

act   regulating,  497,  688  n. 
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HOSPITALS, 

regulation  of  location  of,  in  cities,  141. 

license  to  conduct,  and  administrative  discretion,  643. 
HOTELS.     See  Inns  and  Lodging  Houses. 

punishment  of  fraud  in  obtaining  board  at,  731. 
HOURS  OF  LABOR.     See  Laborers. 

limitation  of,  in  general,  131,  155. 

limitation  of,  for  women,  149,  311-314,  735. 

limitation  of,  wliether  sanitary  or  social  measure,  314. 

limitation  of,  for  adult  males,  316,  317,  735. 

limitation,  and  existing  contracts,  556. 

on  public  works,  310. 
HOUSES.     See  Buildings  and  Structures. 

street  numbers  on  houses,  41. 

sanitary  requirements  in,  150,  542. 

party  walls,  443. 

street  name  affixed  to,  519. 

destruction   of,  as  sanitary   measure,  520,  521   n. 

when  used  for  unlawful  purpose,  may  bo  destroyed,  525. 
HOUSES  OF  CORRECTION.     See  Reform   Schooi^, 
ICE, 

on  navigable  waters,  common  property  of  people  of  state,  417,  ntte  26* 

removal  of,  from  sidewalks,  620. 
IGNORANCE  OF  FACT, 

not  excusing  from  liability,  63'). 
ILL-FAME,  HOUSES  OF.    See  Prostitutes,  Prostitution. 

regulation  of,  243. 

frequenting,  97,  246,  722. 

confinement  to  particular  district  of  city,  179,  245,  689. 

keeping,  as  crime  or  disorderly  conduct,  157,  244,  245. 

as  common  law  nuisiinces,   245. 

liability  of  owner  of  house,  245. 

house  may  not  be  destroyed,  245,  525. 
IMITATION, 

of  butter,  by  <'oloring  oleomargarine,  32,  62,  284,  731. 

by  coloring  distilled  vinegar,  32. 

prohibition   of  established  imitation  products,   285. 
IMMIGRATION.     See  Migration. 

registration  of  immigrants,  45. 

law  of  1903,  65. 

state  power,  71. 

state  regulation  to  exclude  objectionable  classes,  101,  271. 

exclusion  of  diseased  persons  by  federal  legislation,  123. 

federal  exclusion  of  paupers,  271. 

federal  law  against  entry  of  anarchists,  478. 

cxclusiveness  of  federal  power  o\rr  f«»reign,^  486,  705. 

freedom  of,  from  one  state  to  another,  488,  706. 

from  territories  of  United  States,  490. 
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IMMOEALITY.     See   Obscenity,   Fornication,   Prostitution. 
and  obscenity,  '234-239. 
fornication,  240,  241. 
prostitution,  242-246. 
IMPORTS.     See  Commerce. 
INCORPORATION.     See  Corporate  Charter. 
INCRIMINATING  REPORTS.     See  Reports. 
immunity  from  prosecution  upon,  53,  54. 

distinction  between  compulsory  notice  and  compulsory  testimony,  54. 
INDETER^IINATE  SENTENCE, 
constitutionality  of,  105,  106. 
judicial  determination  of  sentence,  106. 
control  of  prison  authorities  by  legislation,  106. 
INDIANS, 

federal  control  over  lands  of,  67. 

disqualified  from  giving  evidence  in  favor  of  or  against  white  men  in 

criminal  cases,  693,  n.  33. 
liquor  in  Indian  country,  526,  note  40. 
INEBRIATES.    See  Habitual  Drunkards. 

INFANTS.     See   Minors,   ('hildren.   Parent   and   Child,   Women    and 
Children. 
infants'  boarding  houses,  license  for,  493. 
INFLAMMABLE   MATERIAL, 

regulation  of  transportation  of,  117,  119. 
INNS  AND  LODGING  HOUSES.     See  Boarding  Houses. 
registration  of  guests,  46. 
regulation  of,  175. 
rates,  regulation  of,  373. 
obligation  to  serve  all  guests,  388. 
laws  against  overcrowding  in,  728. 
INSANE, 

restraints  upon  the,   252. 

commitment  of,  to  apyhim,  due  process  in,  253,  254. 
right  of  insane  person  to  apply  for  discharge,  255. 
private  asylum  for,  control  of,  256. 
INSPECTION, 

as   incident    of   regulation,   47. 

where  a  violation  of  privacy,  47. 

state  laws  regarding,  and  federal  constitution,  75,  276-278. 

of  food  stuffs,  77,  277. 

discrimination   by,   against  products   from   other  states,   77,   233. 

as   means    of   control,    93 

of  mines,   115. 

in  case  of  contagious  diseases,  123. 

of  tenonient  houses,    12S. 

of  rnnrkcts  and  slauj^htcr  lioiises,   121). 

of   rattle,    70,    ISn. 

discrinjiuation  against  other  stales  by,  in  licjuor  legislation,  233. 
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I  NftPECTTOX— continuocl. 

for  prevention  of  fraud,  276-278. 

discrimination  by  inspection,  laws  applicable  only  to  ^oods  imported, 
279. 

New  York  prohibition  of  laws  for,  278. 

taking  sample  for,  and  compensation,  519. 
INSURANCE.     See  Compulsory  Insurance. 

requirement  of  bonds  or  deposits  to  en^ge  in  business  of,  40. 

contract  of,  not  commerce,   78. 

speculative  element  in,  199. 

corporations  engaged  in,  subject  to  certain  conditions,  219. 

combinations  between  insurance  companies  forbidden,  340. 

restriction  of  business  to  corporations;  364,  401. 

regulations  of  rates  of,  375. 

legislation  against  discrimination  in  rates  of,  390. 

state    control,    399. 

ground  of  supervision  of  business  of,  400. 

compulsory,   432-437. 

comj)uIaory  nmintenance  of  fire  patrul  by  those  engaged  in,  615. 

state  may  exclude  foreign  companies,  716. 

prompt  payment  of  claims  by,  714,  727,  note  33. 
INTEREST.     Sec  Usuky. 

regulation   of  rate  of,  302-304. 

regulati«)n  of,  as  atTecting  existing  contracts,  5.55,  557. 

pHMuiuni,  in  addition  to,  in  case  of  building  loan  associations,  733, 
INTERSTATE  COMMERCP:.     See  Commkuck. 
INTERSTATE  COMMERCE  A(^T.     See  Rahjioads. 

public  interest,  business  affected  with,  analysis  of,  341. 

discrimination  by  railroads  forbidden,  391,  392. 
INTIXfTOATION, 

by  organizations  of  labor,  of  other  laborers  or  employers,  332-334. 
INTOXICATrNO  LIQUORS.     See  Liquors. 
INTOXICATION, 

as  a  punishable  offence,  225. 
INUNDATION.     See  Fixwds. 
IRRIGATION, 

majority  of  property  owners  may  compel  minority  to  join  in,  127,  441, 
442. 

control  of  waters  needed  for,  414-417. 
ITINERANT  MERCHANTS.     See  Peddlers. 

license  required  of,  39,  289,  292. 

municipal  license,  tax  upon,  reasonableness  of,  39. 

definition  of,  289. 

uncontrolled  administrative  discretion  in  granting  license  to.  653. 

from  other  states,  and  interstate  commerce,  710. 
.rUDICIAL  CONTROL, 

as  to  reasonableness,  63,  128,  150,  151. 

.•50 
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JUDICIAL    CONTROL—continued. 

reasouubleuess  of  iiuinieipal  ordinances,  142,  158,  178,  179,  286. 

of  safety   legislation,   144. 

of   discretionary   power   in   administrative   officers   to   issue    liquor   or 

other  licenses,  209,  653-655. 
reasonableness  of  regulation  of  charges  of  business  affected  with  public 

interest,  379,  385. 
of  rates  determined  by  a  commission,  381,  382. 
jurisdiction  of  federal  court  over  rates  fixed  by  stnte,  382. 
of  administrative  determination  as  to  nuisances,  521,  526,  527. 
of  municipal  determination  as  to  nuisances,  531,  533. 
as  to  reasonableness  of  improvements  re(juired  to  property,  549. 
as  to  reasonableness  of  rates  and  charges  determined   by   legislature, 

550. 
of  legislative  classification,  725,  736-738. 
JUDICIAL  CONTROL  OF  POLICY, 
under  written  constitutions,  16,  17. 
the  American  principle,  17,  20. 
Swiss  and  German  principle,   17. 
in  a  new  field  of  legislation,  21. 
JURY  SERVICE,     • 

exemption   from,  not  a  contract,  566. 
JUSTICE,  CIVIL  AND  CRIiMINAL, 

administration  of,  as  function  of  government,  7. 
equality  in  administration  of,  610,  714. 
.JUSTICES  OF  THE   PEACE, 

proceedings  before,  to  prevent  breaches  of  the  peace,  89. 
KNOWN    THIEVES, 

may  not  be  punished  unless  for  specific  acts,  96. 
others  may  not  be  forViidden  to  associate  with,  457. 
LABELS   (SIGNS,  MARKS,  STAMPS), 

indicating  ingredients  in  articles  of  food,  41. 
*  *  convict  made, ' '  50. 
"tenement  made,'*  51. 
required  in  sale  of  oleomargarine,  284. 
LABORERS.     See  Hours  of  Labor,  Compulsory  Seisvicf,  Trvpe  Unions, 
W.vc^ES,  Women  and  Children,  Labor  Contract,  Strikes. 
legislation  protecting,  nnd  attitude  of  courts,  21. 
notice  of  strike  to,  when  employed  to  take  place  of  strikers,  41. 
importation  of,  under  contract,  65,  329,  486. 
regulation  of  hours,  and  condition  of  work  places,   131. 
limitation   of  hours  of  labor,   155. 

limitation  of  hours  of  labor,  as  affecting  right  of  contract,  155,  500. 
legislation  for  protection   of,   310-329. 

state  regulation  of,  upon  public  works,  and  of  convict  labor,  310. 
hours  of   female,   311-314,   735. 
hours  if  ndult  males,  316,  317,  735. 
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LABORERS— continue<I. 

paymtMit  of  wages  at  regular  intervals  aiid  in  cash,  319-321,  502,  735. 

contract  with  employee,  exempting  him  from  liability  for  injury  re- 
ceived by,  322. 

penalty  for  leaving  without  notice,  323. 

fines  for  imperfect  work,  324. 

coercion  of,  by  employer,  in  exercise  of  right  of  voting,  325. 

coercion  by  employer,  against  membership  in  unions,  326,  735. 

blacklisting,  327. 

reciuirenioiit  of  statement  by  employer  as  to  reason  of  discharge,  327. 

eniploj'nuMit   agencies,   328. 

federal  power  of  excluding  foreign   laborers,  329. 

combinations  of,  330-337. 

combinations  to  raise  wages,   356. 

contract  of,  specific  enforcement  of,  448-452. 

contracts  of  seamen,   329,  451. 

specific  enforcement   of  contract,   when   business  affected  with  public 
interest,  333,  452. 

employer's  liability  for  injury  to,  when  not  due  to  lal)orer's  negligence, 
633. 

legislation    protecting,    applied    to    establishments    employing    certain 
number  of,    724. 
LABOR   CONTRACT, 

limitation  of  hours  of  labor,  as  affecting  right  of  contract,  155,  500. 

for  an  unreasonable  time,  449. 

no  specific  enforcement  of,  450-452. 

question  of  punishment  of  breach  of,  450-452. 
LAND, 

health  regulation  as  to,   127. 

restrictions  upon  alienation  of,  365-369. 

mortmain,  in  Europe  and  America,  368,  369,  592-596. 

perpetual  rents,   prohibition   of,   370,   589. 

long  leases,  371. 

streams  necessary  for  irrigation  of,  416,  417. 

]»rivate  roads  or  drains  across  land  of  another,  427. 

drainage  and   irrigation,  441,  442. 

division  fences,  444. 

conditions  against  alienation,  invalid,   515. 

entry  for  public  purpose  not  a  trespass,  518. 

boundary  monuments  may  be  erected  at  owner  *8  expense,  519. 

abolition  of  feudal  tenures,  588. 

destruction  of  existing  perpetual  rents,  589.  . 

j)orpetual  covenants,  or  restrictions  upon  use  of  land,  590. 

entails,  591. 

lots  covered  with  stagnant  water  or  improperly  drained  may  be  re- 
quired to  be  filled  in,  617. 

owner  of,  may  be  required  to  destroy  noxious  weeds,  617. 

improvement  required,  reasonableness  of,  61. S. 
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LA  ND — continued. 

requirement  tliat  animal  pests  be  destroyed  by  owner  of,  618. 

where  naturally  source  of  imminent  danger,  owner  may  be  require<l  to 
take  reasonable  steps  to  avert,  619. 
LAUNDEIES, 

absolute  administrative  discretion  in  granting  permission  to  conduct, 
643. 

people  of  locality  concerned  given  right  to  decide  whether  to  permit. 
645. 

discrimination  against   Chinese   in   licensing,   and   Fourteenth   Amend- 
ment,  134,   655,   706. 
LAW,  PRACTICE  OF.     See  Professions. 

legislative  power  of  determining  qualifications  for,  648. 

requirement  of  qualification  of  good  character  to  engage  in  practice 
of,  651. 

admission    of    graduates    of   certain    schools    to    practice    of,    without 
examination,   673. 

qualifications   for,   and   legislation   applying   to   existing  practitioners, 
683,    684. 

right  to,  of  negroes,  under  Fourteenth  Amendment,  692. 

right  of  women  to,  702. 

exclusion   of  aliens  from,   706. 
LEASES, 

limitation  of  term  of,  of  agricultural  land,  371. 
LEGAL  TENDER, 

and  state  laws  regarding  payment  of  debts,  308,  309. 

retrospci'tive  federal  laws  affecting  contract*,  .558,  559. 

scaling  laws,   560. 
LETTERS.     See  Post  Office. 

contract  by  letter  with  foreign  insurance  company,  717. 
LEVEES.     See  Embankments. 
LEWDNESS, 

in  conduct,  235. 
LIABILITY, 

of  railroad  for  accidents,  79. 

employer  cannot  exempt  himself  from,  for  injury  to  laborer,  322. 

special  rules  of,  in  <'onnection  with  hazardous  undertakings,  621-638. 

for  acts  of  persons  employed  under  legal  compulsion,  624. 

absolute  liability  without  fault,  629,  63(»,  632-634. 

penal  liability  and  fault,  635-638. 
LIBEL, 

signing  of  libelous  articles,  55. 

freedom  of  s])eech,  and  law  of,  472,  473. 

seditious  libol,  or  libel  against  government  and  officials,  472,  474. 

Lord  Holt's  opinion  regarding,  475,  n.  11. 
LIBERTY.     See  Assemlly,  Association,  Press  and  Speech,  Personal 

LlREHTY.    RFLKJION. 

gradations    oiuiniornto<l,    27. 
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LIBERTY— continued. 

economic,  and  protection  of  classes  from  oppression,  299. 

in  general,  different  aspects,  445. 
LICENSE.     See  Discreiuon,  Discrimination,  Equality,  Liquors. 

conditions  attached  to,  24,  652,  note  22. 

as  a  matter  of  right,  in  liquor  traffic,  36,  206. 

as  a  police  measure,  37  and  note  38. 

discriminative  licenses,  38,  639. 

high  license  as  method  of  restriction,  39. 

as  means  of  control,  93,  494. 

of  mining  engineers  and  foremen,  115. 

of  ship  officers,  117. 

of  slaughter  houses  and  markets,  129,  639,  643. 

of  physicians,  133,  495. 

to  use  streets,  163,  168,  173. 

of  draymen,  peddlers,  auctioneers,  using  streets,  173. 

uncontrolled  administrative  discretion  in  granting,  212,  642-645,  652. 

liquor  license  as  a  matter  of  judicial  discretion,  208-210. 

of  theaters,  251. 

limitation  of  number  of  licenses  to  sell  liquor  or  engage  in  other  busi- 
ness, 211,  640,  672. 

requirement  of,  for  private  asylum,  256. 

of  peddlers  and  itinerant  merchants,  289,  292,  653,  732. 

of  auctioneers,  290. 

where  discriminating  against  imported  articles,  294. 

required  of  emigrant  agents,  328. 

as  means  of  control,  in  insurance  and  banking,  401.       , 

as  contract,  561,  562. 

to  conduct  lotteries,  revocable,  563. 

liquor,  not  a  contract,  564. 

to  use  public  property,  573,  577. 

not  a  surrender  of  police  power,  575,  680,  602. 

perpetual   license  unreasonable,   581. 

revocable,  for  use  of  public  property,  582. 

business   established  -under   license   of   reasonable   duration   as   vested 
interest,  580,  602,  681. 

requirement  of  good  character  as  qualification  to  secure,  651,  652. 

to  keep  noxious  establishments,  or  for  sale  of  liquor,  depending  upon 
consent  of  adjoining  property  owners,  645,  652. 

judicial  control  of  administrative  discretion  in  granting,  653*655. 

revocation  ofy  power  of  administrative  authorities  with  regard  to,  546 
n.  26. 
LICENSE  OR  OCCUPATION  TAX.    See  License. 

<listinguished  from  license  for  regulation,  37,  295. 

as  a  police  measure,  38. 
LIENS, 

subcontractor's,  and  owner's  liability,  626,  n. 

under  United  States  revenue  laws  upon  property  used  as  distillery,  627. 
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LIFE, 

talking  of,  to  prevent  felony  or  escape  of  f elon,  446  n. 
LIQUORS.    See  Saloons,  Wines. 

municipal  regulation  as  to  place  of  sale,  33. 

license  tax  upon  sale  of,  37. 

bond  required  of  liquor  dealers,  40. 

report  of  sales  of,  by  druggists,  43. 

internal  arrangements  of  rooms  for  sale  of,  52,  244. 

sale  of,  may  be  prohibited,  59. 

when  sale  prohibited,  exceptions  in  favor  of  medicinal,  mechanical  and 
sacramental  uses,  59,  221-224. 

state  police  power,  and  federal  commerce  clause,  76,  80,  81,  83,  230-233. 

original  package  doctrine,  81,  230-232. 

sale  forbidden  in  case  of  riot,  89,  n. 

license  for  sale  of,  refused  ex-convicts,  110. 

prohibition  of  manufacture  and  sale  of,  134. 

constitutional  basis  of  control  of,  204. 

regulation  ami  prohibition,  205. 

license  as  matter  of  right,  206. 

uncontrolled  discretion  in  administrative  officer  to  grant  license,  212, 
654. 

regulation  of  traffic  in,  20.5-212. 

distinction  between  wholesale  and  retail  trade  in,  205. 

statutory  disqualifications  of  right  to  sell,  207,  229,  652. 

legal  <listi action  between  fermented  and  distilled  liquors,  205,  214,  215. 

discretionary  |>owor  of  licensing  to  sell,  208-210. 

liniitation  of  miniber  of  licenses,  211,  640,  672. 

proliiV>ition  of  s:ile  of,  213-217. 

state  ]>rohibition,  214,  215. 

Ioc.mI   option,   1.'13,  216,  217. 

jmblic  monopoly  of  sale  of,  21. S,  lM9,  666. 

not  uso<l  ns  iK'vorajjc',  220-224. 

sale  of,  ns  rtirtliriiic,  cannot  be  forbidden,  222,  223,  650. 

use  f<n   sacramental  ])iirj>osos,  224. 

cxrossiv(»  use  of  intoxicating,  22r)-227. 

restrictions  upon  habitual  rlrunkards,  226,  227. 

state  power  over  and  federal  constitution,  228,  233. 

privilege  of  selling  not  a  right  of  citizenship,  229. 

employment  of  women  in  sale  of,  244,  703. 

private  consumption  of,  4r.3-4rir). 

possosi-ion  of,  as  evidence  of  manufacture  or  sale,  455. 

sale  and  consumption  of,  in  clubs,  456. 

statute  prohibiting  distillation  of  grain  into,  and  grain  owned  at  time. 
516. 

may  be  dostioyed  when  unlawfully  kept  fox  sale,  52r>. 

property  rendered  useless  by  prohibition  of  manufacture  and  sale  of. 
r,31),  r»4().  .'46. 

license  to  soil  or  manufacture,  not  a  contract,  362,  564. 


[RsrimtKcis  Aftx  to  siono^s.] 

LIQUOBS — continued. 

special  license  fee  from  dealers  in,  to  maintain  asylum  for  inebriates, 
623. 

law  giving  action  for  damages  caused  by  intoxicated  persons,  against 
one  who  sells,  and  owner  of  premises,  626. 

sale  to  minor  or  habitual  drunkard,  not  knowing  him  to  be  such,  635. 

right  to  sell,  confined  to  males,  640,  703. 

requirement  of  good  character  to  secure  license  for  sale  of,  651. 

license  to  sell,  depending  upon  consent  of  neighboring  property  owners, 
645,  652. 

regulations  applying  to  existing  saloons,  683. 

discrimination  between  city  and  country  districts  in  regulating  sale  of, 
688,  n. 

refusal  of  license  to  aliens,  207,  706. 

refusal  of  license  to  one  not  a  resident  of  state,  710. 

punishment  of  traffic  in,  722. 
LITERATURE, 

sale  of  obscene,  forbidden,  237. 

when  depicting  immorality,  239,  479.  , 

literary,  Hcientific  and  aesthetic  interests,  479. 
LIVE  STOCK.     See  Cattle. 
LIVERY  STABIiES, 

determination  of  location  of,  by  property  owners  of  districts,  645,  689. 

prohibition  of  erection,  of  new  stables,  as  discrimination  in  favor  of 
those  existing,  687,  n. 
LOCAL  OPTION, 

as  to  sale  of  liquors,  216,  217. 
LOTTERIES, 

prohibition  of,  59. 

excluded  from  mails  and  from  interstate  commerce,  65,  198. 

general  discussion  of,  196-198. 

importation  or  carrying  of  tickets  from  one  state  to  another  forbidden, 
198. 

license  to  conduct  a  lottery  not  a  contract,  362,  563,  674. 

revocation  of  lottery  grant,  and  contracts  affected  thereby,  556. 

possession  of  lottery  ticket,  punishable^  635. 
LOW  LAND, 

raising  of  level  of,  required,  617. 
LUNATICS.    See  Insane. 
MACHINERY, 

inspe<'tion  of,  47,  119. 

police  regulations  for  protection  from  dangerous  machinery,  119. 
MALICE, 

malicious  interference,  H34. 

iiiiilicious  erections,  4*2i). 
MANITFACTURE, 

n.s  affe<'ted  by  commerce  power,  79.  231,  341,  342. 
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MARKS.    See  Labels,  Hall  Marks. 
MARKETS, 

inspection  of  by  municipal  authorities,  129. 

municipal  markets,  129,  565. 

fresh  moat  required  to  be  sold  in  public,  641. 

municipal  monopoly  of,  669. 
MARRIAGE, 

polygamy,  federal  legislation  against,  67,  468. 

prohibition  of,  in  case  of  disease,    124. 

autonomistic,  or  without  observance  of  statute,  241. 

reports  of)  by  minister  solemnising,  613. 

between   blacks  and  whites,  prohibited,   697. 

marital  rights  may  be  confined  to  those  living  in  st^te  creating  rights, 
709. 

married  wcmian's  liability  for  family  expenses,  567. 
MEASURES.     See  Weh.hts  and  Measttres. 
MEAT.     See  Fresh  Meat. 
MEDICINE.     See  Puysicians. 

practire  of,  ex-convicts  excluded  from  in  New  York,  110,  346,  545. 

regulation  of  sale  of,  in  interest  of  health,  130. 

qualifications  required  for  practice  of,  133,  152-154. 

neglect  of  parents  to  call  medical  aid  for  those  in  their  custody,  133. 

legislative  discrimination  against  certain  schools  of,  in  regulating  prac- 
tice of,  15'J-154. 

treatniont  ntlior  than   medical,   154,  468. 

sale  of  liquor  as,  l'l'l'-223,  650. 

vivisection,    L'49,    480. 

exclusive  soilinj::  arrsniji^ements  and  rebates,  346. 

compulsory  inedic.'il  treat meut.  468. 

frec<lom  of  Mie<lic:il  s<'ience.  479. 

regulations    for   :Mlinissinn    to    practice   of,   applied   to   existing   practi- 
tioners, r)4l\ 

examininjx  hoard  t'or  pr.'ictice  of,  representation  of  various  schools,  upon, 
15.3,   647,    ()7:{. 

dis(-riiniii:ition  nj^ninst  system  of,  by  examining  board.  647. 

pro])rietarv  iiu'dirines,  limitation  of  sale  to  druggists,  149,  650. 

requirement  tti'  resilience  in  state  where  practicing,  711. 
MKJRATIOX.     See  I  m  Nnci:  vtiow 

and  settlement,   freedom    of,  4H5-491. 

freedom  of.  witliin  stale,  491. 
MILITARY  OPKKATIONS. 

«lestruction  and  appropriation  of  property,  536,  537. 
MILITAHY  OR(UXIZATIOXS.    See  AuMED  Bodies  of  Men. 

prohibition   of  voluntary   organizations,  91,  482. 

conscriptions.   (>14.    n. 
MILFTARV  TKLECJRAPII  LINES, 

<'ontr(d  of.  in  time  of  war,  471. 
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MILITIA, 

organization  of,  under  state  law,  91. 

release  from  service  in,  because  of  religious  scruples,  469. 

exemption  from  service  in,  566. 
MILK, 

prohibition  of  sale  of  adulterated,  32,  147. 

sale  of  milk  from  diseased  cattle,   129. 

conditions  attached  to  license  to  sell,  652,  note  22. 
MILL  DAMS, 

power  of  states  to  authorize,  72. 

Hooding  of  other  property  by,  410-412,  508. 

obligation  to  provide  passageway  for  fish,  419. 
MINES, 

legislation  for  safety  of  miners,  115. 

employment  of  children,  forbidden,  258. 

miners  paid  by  weight,  to  have  weighers  chosen  by  them,  274. 

])rohibition  of  female  labrir  in,  311. 

hours  of  labor  in,  legislation  limiting,  155,  31(>,  735. 

weekly  payment  acts,  and  company  store  orders,  319-321. 

fees  of  mine  inspectors  borne  by  owners  of,  622. 

state  license  of  foreman,  and  liability  of  owner  of  mine,  624. 

employment  of  mine  manager  required  and  penalty  for  noncompliance, 
638. 

requirement  of  license  for  mining  of  phosphate,  644. 

legislation  for  protection  of  miners,  applied  to  mines  over  certain  size, 
724,  727. 
MINORS.    See  Pakent  and  Child,  Women  and  Children,  Children. 

refusal  of  license  to,  for  sale  of  liquors,  209. 

sale  of  liquors  to,  205,  218,  258. 

control  of,  257-267. 

restrictions  upon  adults  in  dealings  with,  258. 

reasonableness  in  regulation  as  to,  259. 

employment  of,  as  actors,  259. 

curfew  ordinances,  259. 

commitment  of,  to  reform  school,  260-263. 

state  control  of  education  of,  264-266,  479. 

sale  of  liquor  to  one  who  represents  himself  as  of  age,  liability  for, 
635. 
MISCEGENATION, 

prohibition  of,  697. 
MISDEMEANOR, 

distinguished  from  felony,  26. 

arrest  for,  without  warrant,  87. 
MONOPOLY.    See  Combinations  in  Restraint  op  Trade;  Trusts;  Con- 
spiracy, Law  of. 

legislative  creation  of,  by  requiring  use  of  specific  article,  prohibited, 
34,  673. 

state  establishment  of,  142. 
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MONOPOLY— continued. 

creation  of,  by  limiting  sale  of  legitimate  article  to  one  class  of  per- 
I  sons,  149,  650. 

/  in  professions,  by  choosing  examiners  from  certain  bodies  of  practi- 

^\^  tioners,  56,  673. 

public,  of  sale  of  liquors,  218,  219,  666. 

of  sale  of  liquors  to  private  corporation,  as  means  of  police  contiol, 
219,  669. 

English  and  American  legislation  against,  338,  339. 

prohibition  of  attempts  at,  340,  341. 

common  law  rule  and  its  application,  343-353. 

corporate,  illegal,  352. 

when  is  monopoly  point  reached,  353,  354. 

grant  of,  in  coqioralc  <'hartcr,  363. 

regulation  of  rates,  where  business  is  legal  or  virtual  monopoly,  376- 
37S. 

requirement  of  equal  Mcrvicre  by,  387,  388,  393,  667. 

regulations  for  public  convenience,  398. 

abrogation  of  monopoly  and  contractn  afrcM'^ted  thereby,  556. 

exclusive  license  to  une  Htreets,  and,  574,  577. 

abolition  of  gild  or  trade  monopoly,  and  compensation  for  loss  thereby, 
587. 

history  of,  in  Knglish  law,  656. 

American  constitutional   provisions  against,  657. 

natural  monopoly,  65H-(>62,  680. 

patent  and  copyright,  H6H-665. 

state  monopoly,  666. 

municipal  monopoly,  667. 

private  ferry  numopoiy,  668. 

exclusive  license  and.  670. 

government  in  creating,  does  not  surrender  its  control,  671. 

limitation  of  number  of  licenses  and,  672. 

revocahility  of  ^rant  of,  674. 

exclusive  charter  right,  675. 

charter  not  recognized  as  exclusive  unless  necessary,  676. 

grant   of,   as  contract,   677-680. 

perpetual,  or  limited  in  time,  681. 

in  existing  establishments  by  prohibition  of  erection  of  new  ones,  687. 
MONUMENTS, 

of  history  or  art,  preservation  of,  14. 

boundary,  may  be  erected  at  owners'  expense,  519. 
MORMON  (mURCH, 

federal  le;risIation  against  polygamy,  67,  468. 

property  held  by,  congressional  legislation  as  to,  596. 
MORTMAIN, 

legislation  in  England.  368. 

legislation  Iti  United  States.  369.  466. 

secularisation  of  church  lands.  o92. 
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MOETMAIN— continued. 

suppression  of  monasteries  in   EugJand,  593. 

application  of  principle  in  states,  594,  595. 

the  Mormon  church  ease,  596. 
MUNICIPAL   CORPORATION, 

power  over  location  of  establishments  a£fecting  health,  140,  141. 

construction  of  powers  of,  141,  142. 

prohibition  of  gold  contracts  by,  309. 

state  regulation  of  mnnici])al  employment  of  labor,  310. 

licenses  by,  for  use  of  street,  574. 

revocable  license  by,  for  use  of  street  and  exercise  of  power  to  revoke, 
581,  582. 

must  have  legislative  authority  to  grant  franchise  for  street  railroad, 
163,  658. 

creation  of  monopoly  by,  667,  669. 

grant  by,  to  company  and  cHtablishmeut  of  competing  enterprise,  677. 

power  to  grant  exclusive  franchise,  678. 
MUNICIPAL  REGULATION.    8ee  Streets. 

oflfensive  trades  and  ostablishments,  42,  150,  158,  178,  179. 

reasonablencHH  of,  33,  63,  286. 

establishment  of  fire  limits,  33,  118,  141. 

as  to  places  for  sale  of  liquors,  33. 

license  when  business  lt?gal  by  state  law,  38. 

as  to  cemeteries,  125,  141,  520,  687. 

of  markets  and  slaughter  houses,  129,  640,  643,  669. 

in  interest  of  health  and  safety,  140-142. 

construction  of  municipal  power  of  regulation,  141,  142,  158,  n.  9. 

regulation  must  tend  to  remove  danger,  148,  687. 

for  public  order  and  comfort,  156. 

where  matter  is  covered  by  state  law,  157. 

when  affecting  commerce,  159. 

of  streets  and  their  use,  160-164. 

of  offensive  establishments,  177-179,  529-531,  633. 

of  theaters  and  public  performances,  251. 

to  prevent  fraud,  reasonableness  of,  286. 

by  license  fees,  reasonableness  of,  286,  292. 

of  water  and  other  rates,  374,  n.;  382,  n.;  570,  571. 

license  to  use  streets  for  term  of  years,  574-577. 

revocable  licenses  under,  and  municipal  power  to  revoke,  581,  582, 
MUNICIPAL  TRADING, 

and  private  industry,  23  and  n.,  666. 

and  monopoly,  667. 
NATIONAL  EXISTENCE, 

governmental  functions  for  maintainance  of,  4. 
NATIONALITY, 

interests  of,  479. 
NAVIGABLE  WATERS.    See  BuiixiKs,  Riparian  Owners,  Wharfs,  Water 

AND   WVTKRf'OTTRSKS. 
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NAVIGABLE  WATERS— continue<l.  • 

freedom  of  navigation  upon,  72. 

where  congress  has  not  acted,  72. 

local  regulations  of  as  to  bridges,  dams,  72,  80,  159. 

encroachments  upon,  by  piers  and  bridges,  163,  407. 

obstruction  on,  may  be  forbidden,  170. 

use  of  for  warehouses,  and  business,  regulation  of,  170. 

and  riparian  owners  of  submerged  land,  403. 

where  non-navigable  made  navigable,  compensation  to  riparian  owner, 
407,  409. 

state  power  over  fish  in,  420. 

federal  power  to  order  alterations  in  structures  interfering  with  navi- 
gation, 549. 

grant  of  exclusive  right  of  navigation  by  state  for  improvement  of 
river  so  as  to  be  suitable  for  navigation,  661. 
NAVIGATION.    See  Navigable  Waters,  Vessels,  Pilotage. 

coasting  trade,  65. 

federal  regulations  of,  66. 

regulations  for  safety  of,  117. 

interest  of  riparian  owner  subject  to  easement  of,  404. 

structures  interfering  with,  549. 
NEGROES, 

free  negroes  before  Fourteenth  and  Fifteenth  Amendments,  691. 

federal  and  state  civil  rights  legislation,  693,  694. 

equal  service  to,  by  public  service  companies,  695. 

prohibition  of  marriage  with  white,  097. 

separation   from   whites  in   schools,   698. 

separate  acconimodatious  in  public  conveyances,  699. 
NEIGIIBOKS'  RIGHTS.     See  Land. 

easement   of  support,  424. 

underground  natural  waters,  425. 

malicious   erections,   426. 

private  roads  or  drains  across  land  of  another,  427. 

party  walls  and  division  fences,  443-444. 
NEWS  AGENCIES, 

requircMicnt  of  service  by,  to  all  wishing  it,  387. 

legislation  against  discrimination  in  charges  by,  390. 
NITROGLYCERIXK.     See  Expi.osives. 

transportation  of,  within  state  control,  v*<3. 
NON-RESIDENTS, 

rights  of,  umlor  constitution,  708-712. 

non-resident  croditors  of  insolvent,  709. 

running  of  statute  <»f  limitations  against  non-resident  plaintiff,  709. 

as  trustees  under  <leeds  of  trust,  709. 

as  executors  or  administrators,  709. 

in  what  avoeations  they  may  be  discriminated  against,  710,  711. 

exclusion  from  proprietary  resources  of  state,  712. 
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NOTICES, 

of  rates  in  emigrants'  boarding  houses,  41. 

posting  of  rates  by  railroad  company,  41,  73. 

posting  of  prices  of  bread  in  Germany,  41. 

where  of  prejudicial  character,  49-51. 
NOXIOUS   WEEDS, 

legislation  against,  120. 

owner  of  land  may  be  rnquired  to  destroy,  617. 
NUISANCES.     See  Offensive  Trades  and  Estabushments. 

common  law  of  and  police  power,  29,  616,  617. 

classification  of,  in  Illinois,  33. 

municipal  power  to  abate,  140,  141,  156. 

obstruction  of  streets,  a  nuisance,  168,  169, 

parades  and   processions  as,   174. 

offensive  establishments,  176-179,  529-533,  566. 

cemeteries  as,  178,  530,  565. 

keeping  of  gambling  house  a  nuisance,  191,  193. 

obscenity  as,  235. 

house  of  ill-fame,  245. 

public  cruelty  to  animals  as,  248. 

jmblic  entertainments  as,  250. 

private,  whether  subject  to  police  power,  426. 

per  sf'f  administrative  action  and  judicial  hearing,  521,  531,  602. 

iliscussion  of,  in  general,  520-524. 

where  property  abated  as  nuisance,  it  must  be  destroyed,  528. 

must  either  be  result  of  human  action  or  inaction,  616. 
OATH, 

required  of  members  of  associations,  481. 

test  oath  uses,  544. 
OBSCENITY, 

in  publications  and  performances,  236,  237. 

in  public  amusements  and  theatrical  performances,  251. 

and  scientific  publications  on  offensive  subjects,  238,  479. 

obscene  prints  as  nuisance  per  ae,  520. 
OBSTRUCTION, 

of  streets,  169. 
OBJECTS  OF  GOVERNMENT, 

three- fold  division  of,  4. 
OCEAN, 

police  of  ocean,  66. 
OCCUPATIONS.    See  Trades  and  Occupations. 
OCCUPATION  TAX.    See  License  Tax. 

OFFENSIVE  ESTABLISHMENTS.     See  Offensive  Trades  and  Estab- 
lishments. 
OFFENSIVE  TRADES  AND  ESTABLISHMENTS.    See  Laundries,  Liv- 
ery Stabi.es.  Si-AUfiiiTKR  HorsES. 

may  be  restricted  as  to  location,  141. 

regulation  of,  176-179. 
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OFFENSIVE  TEADES  AND   ESTABLISHMENTS— continued. 

confinement  of,  to  specified  districts  of  city,  179,  533. 

municipal  regulation  and  abatement  as  nuisances,  529-531,  565. 

under  foreign  laws,  532. 

licenses  limited  in  time  to,  580. 

decision  by  the  people  as  to  whether  location  shall  be  within  districty 
645. 

municipal  power  to  prohibit  future  erection  of,  687. 

confining  to  a  part  of  city  as  discrimination,  689. 
OLEOMARGAKINE, 

requirement  of  coloring  which  renders  unsalable,  49,  58,  62. 

legislation,  in  general,  62,  282-284. 

state  power  over  use  in  federal  institutions,  67. 

a  lawful  article  of  commerce,  77,  84. 

coloring  of,  to  imitate  butter,  forbidden,  32,  62,  77,  282,  284,  731. 

state  prohibition  of  manufacture  and  sale  of,  62,  134,  283,  541. 

federal  law  regarding,  81,  n. 

attitude  of  federal  courts  toward  legislation,  84,  137. 

imported  in  original  packages,  137,  284. 

prohibition  of,  as  Ranitary  measure,  145-146. 

regulations  to  prevent  fraud  in  sale  of,  147,  282. 

labelling  of  packages  of,  282. 

property  rendered  nseless  by  prohibition  of  manufacture  of,  641,  547. 

prohibition  of  coloring,  when  butter  is  permitted  to  be  colored,  731. 
OPIUM, 

possession  of,  made  as  misdemeanor,  455. 
OPTICIANS, 

requirement  of  license,  493. 
OPTIONS  AND   FUTURES, 

dealing  in,  prohibition  of,  59,  201,  730. 

legality  of,  200. 

legislation  restraining,  201. 

foreign  legislation  as  to,  203. 
ORIGINAL  PACKAGE  DOCTRINE, 

as  applied  to  liquors,  and  Wilson  Act,  80,  230-233. 

applied  to  foreign  commerce.  81. 

applied  to  interstate  commerce,  81,  137. 

statutory  and  judicial  modifications  of  doctrine,  81,  85. 

retail  packages  and,  81,  137,  295. 

oleomargarine  in,  137,  284. 
OSTEOPATHY, 

and  regulation  of  practice  of  medicine,  132-4. 
PACKAGE, 

requirement  of  certain  form  and  weight  of,  in  sale  of  certain  com- 
modities, 75,  'J74,  276. 
PARADKS  A\I)   F»RO('ESS10NS, 

as  niiisaiues,    174.  (i39. 
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PAEADES   AND  PROCESSIONS —continued. 

discrimination  in  allowing  use  of  streets  for,  467,  480,  729. 

uncontrolled  discretion  in  police  to  allow  or  prohibit,  174,  643,  644,  729. 
PARDON.    See  Conditional  Pardon. 
PARENT  AND  CHILD.    Sre  Children,  Minors. 

right  of  parent  and  commitment  of  child  to  reform'  school,  260. 

notice  to  parent  of  proceeding  to  commit  child,  262. 

compulsory  education,  264. 

truant  schools,  265. 
PARKS, 

regulation  of  use  of  by  public,  167,  171. 

use  of,  for  public  meetings,  174,  481,  644. 

regulation  as  to  nature  of  buildings  adjoining,  181,  514. 

exclusive  privilege  to  conduct  business  in  public,  670. 
PAROLE, 

of  convicted  persons,  105,  106. 

ns  means  of  police  supervision,  107. 
PARTUmLAR    BURDENS.      See   Railroads,   Abutting   Owner,   Land, 
Civil  Damages  Acts. 

person  or  property  burdened,  as  responsible  for  danger,  612. 

in  general,  612-638. 
PARTY  WALLS, 

legislation  [lermitting  building  without  consent  of  neighbor,  443. 
PATENTS, 

federal  power,  65. 

and  state  police  control,  131. 

history  of  rights  of,  663. 

federal  legislation,  664. 

exercise?  of  privilege  for  public  benefit,  665. 
PATENT  MEDICINES, 

sale  of,  restricted  to  druggists,  149,  660. 
PATENTED  INVENTIONS, 

use  of  required  in  municipal  undertakings,  qaestion  of  monopoly,  673, 
n.  42. 
PATROL, 

of  police  officers,  86. 
PAUPERS, 

and  idiots  may  be  excluded  by  state,  83,  271. 

excluded  from  immigration  into  United  States,  271. 

compulsory  support  of  poor  by  relatives,  '270. 

compulsory  removal  of,  to  their  places  of  settlement,  271. 

restriction  to  place  of  settlement,  271,  491. 

persons  likely  to  become  chargeable  not  paupers,  271,  491. 
PAWNBROKERS, 

rej»orts  «»f  dealings,  43,  93. 

limitation  of  ratp  of  interest  to  be  charged  by,  303,  733. 

incorporated  pawners'  societies,  303. 
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PEACE, 

surety  to  keep  peace,  by  one  who  has  threatened  breach,  89. 

bond  required  of  one  guilty  of  breach  of,  109. 
PEDDLERS.    See  Itinerant  Merchants. 

discriminatory  tax  upon,  when  selling  articles  from  another  stP.te,  74. 

state  license  of,  does  not  exclude  municipal  regulation,  157. 

may  be  forbidden  to  use  streets,  173. 

regulation  of  and  peddling,  288,  289. 

of  imported  articles,  and  freedom  of  commerce,  294,  295. 

administrative  discretion  in  licensing,  654. 

non-resident  peddlers  and  interstate  commerce,  710. 

exceptions  in  favor  of  those  selling  wares  of  their  own  production^  732. 

exception  in  favor  of  those  who  have  served  in  the  army,  732. 
PENALTIES, 

as  sanctions  of  police  legislation,  26. 

must  be  proportioned  to  offense,  26,  638. 
PENAL  LIABILITY, 

of  railroad,  for  accidents,  637. 

of  corporation  in  recovery  of  damages  against,  637,  714,  727. 
PENSIONS, 

conditions  attached  to  grant  of,  24. 

fund  for  teachers',  by  deductions  from  salaries,  436. 
PERPETUITIES, 

common  law  rule  against,  367. 
PERSONAL  LIBERTY, 

and  limitation  of  hours  of  labor,  317. 

and  acts  regulating  payment  of  wages,  323. 

discussion  of,  446-452. 

private  consumption  of  liquors,  453-456. 

freedom  of  social  intercourse,  457. 
PETITION, 

freedom  of,  480. 
PHARMACISTS.     See  Druggists. 

control  of  calling,  as  sanitary  measure,  132. 
PHOTOGRAPHING, 

for  identification  of  one  not  adjudged  guilty  of  any  olfense,  103. 
PHYSICIANS.     See  Medicine,  Vested  Rights. 

compulspry  association  of,  56. 

ex-convicts  excluded  from  practiie  as,  110,  545,  546. 

requirements  for  practice  :is,  133. 

regulations  af)plying  to  those  already   practicing  as,  543. 

may  be  required  to  report  births  and  deaths,  613. 

not  required  to  render  professional  services,  650,  n.  10. 

election  of  medical  examiners  by,  as  creation  of  monopoly,  673. 

legislation,  fixing  qualifications  exempting  those  of  a  certain  number  of 
years'  practice,  683,  684,  711. 

qualifications  cannot  be  so  fixed  as  to  oust  those  practicing  as,  685. 

requirement  of  residence  in  state  where  practicing,  711. 
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PICKETING, 

illegality  of,  333,  335. 

treated  as  obstruction  of  streets,  169. 
PICTURES,  OBSCENE, 

prohibition  of,  237. 
PIERS.    See  Wharfs,  Piers  and  Docks. 
PILOTAGE, 

regulation  by  state  when  congress  has  not  acted,  72,  80,  117,  135. 

compulsory  employment  of  pilot,  and  ship's  liability  for  damages  be- 
cause of  his  fault,  G'Jo. 
PINKERTON  MEN.    See  Armed  Bodies  op  Men. 
PLACARDS, 

carrying  through  streets,  as  obstruction,  169. 
PLUMBING, 

inspection  of,  by  lioalih  authorities,  47,   iL'S. 

control  of  business  of,  13:1. 

examination  of  those  engaging  in  business  of,  684,  732. 

<liscriminatiou  in  favor  of  corporations  in  licensing  plumbers,  732. 
POISONS, 

report  of  sale,  43. 

siile  forbidden  except  upon  responsible  prescriptions,  93. 

sale  in  labelled  packages,  119. 
POLICE, 

use  of  term,  2. 
POLICE  OFFICERS, 

duties  of,  86,  note. 
POLICE  PATROL, 

as  a  means  of  preventing  crime,  86. 
POLICE  POWER, 

vagueness  of  term,  1,  3. 

definition  of,  3,  «. 

limitation  of  the  term,  8. 

general  <livisions  of  the  subje<*t,  9,  10-14. 

Bpe<rific  limitations  upon,   IS. 

attitude  of  government  toward  the  different  interests  covered  by,  15. 

general  limitations  upon,  19,  20. 

meth(Mls  of,  in  general,  'J2,  27-35. 

cannot  be  contracted  away,  24,  362,  .')r>6,  561-564,  575. 

distinguished  from  (»ther  governmental  powers,  25. 

and  criminal  law,  26,  272,  03i3. 

in  a  federal  state,  64. 

fe<leral  police  legislation,  65-67. 

taking  of  property  under,  in  general,  511-517. 

license  limited  in  time  not  a  surren<ler  of,  580. 
POLICE  SUPERVISION, 

of  criminals  after  expiration  of  sentence,  110. 

51 
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POLICY.    See  Judicial  CJontrou 

judicial  opposed  to  legislative,  21. 

constitutional  overriding  legislative,  297. 
POLITICAL  INTERESTS, 

protected  by  bills  of  rights,  14. 

attitude  of  government  toward,  15. 
POLITICAL  PARTIES.    See  Association.  Right  of. 

early  prohibition  of  political  association  in  England,  482. 

regulation  of,  and  primary  election  laws,  483. 
POLYGAMY.    See  Marriacje. 

federal  legislation  against,  in  territories,  67,  468. 
POOLING, 

by  competing  interstate  railroads,  forbidden,  341. 
POOR  RELIEF.    See  Paupers. 
POSITIVE  STANDARDS, 

of  purity  in  food,  29. 

in  building  regulations,  29. 

legal  standards  usually  below  customary  standards,  30. 
POSHE  COMITATUS, 

sheriff  authorized  to  call  out,  when  necessary,  614. 
I»OSSESSION.    See  Land. 

temporary  disturbance  of,  .118. 

as  evidence  of  wrongful  act,  635. 
POST  OFFICE, 

secrecy  of  letters,  48,  606,  n. 

lotteries  and  obscene  liternture,  f)/),  198,  236,  246. 

as  public  monopoly,  (>6(>. 
POSTl  N(  J, 

railroad  rates,  41. 

liours  for  in«»als.  etc,  in  factories,  41. 
PRKSUMPTION, 

of  fault  or  ^uilt,  54(1,  CrJS,  (;.V>,  (5^6. 
PUIMAHY  ELKCTIONS, 

rojxiilati(»ri   of.  4.SIi. 
PRIMARY   SOCIAL   INTERFSTS, 

in   jrpiioral,    10. 

attitude  of  government  towards,  If). 
PKMVATK  COXDrcT.  l.IHKKTY  OF.     See  Personal  Liability. 
PHI  VAT  10  INTIOKKST, 

wliether  it   justirHs  <  xercisc  of  police  power,  298,  426,  427. 
PKIZK   FKJIITS. 

prohibition  of.   248. 
PIMZi:S, 

ill   lotteries  or  for  merit,  198! 
PKOCKSSIOXS.     See  PakadeS. 
PK()l'i:ssi().\S.     Si'c  PnY.siciANS,  and  Law,  PuArTiCK  of. 

retroa<tive  lejrjslation  as  to  qualifications  for  practice  of,  .'>44,  54/5. 

expense  of  examination  for  admission  to,  borne  by  a|>plicants.  622. 
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1>E0PESSI0NS— continued. 

qnalifications  for  practice  of,  646. 

requirement  of  qualifications  usually  prospective,  646. 

discrimination  in  tests  of  fitness,  647. 

practice  of  law,  648. 

privileges  accompanying  professional  license,  650. 

requirement  of  good  character  as  qifalification  to  engage  in  practice  of, 
651. 

legislation  fixing  qualifications  for  admission  to,  exempting  practition- 
ers of  certain  number  of  years,  683,  684. 

qualification  could  not  be  fixed  which  would  oust  existing  practitioners, 
685. 

restrictions  upon  women,  702. 

restrictions  upon  aliens,  706. 
PROHIBITION, 

restraint  distinguished  from,  28. 

in  general,  58. 

by  regulation,  58. 

of  useful  businesses,  59,  62. 

what  may  be  prohibited,  59, 

federal  power  in  matter  of  commerce,  65. 

state  power  in  regard  to  manufacture  of  liquor,  76. 

of  manufitcture  and  sale  of  oleomargarine,  62,  134,  283. 

within  city,  of  establishments  likely  to  become  nuisances,  141. 

and  regulation  in  liquor  traffic,  205. 

of  liquor  traffic,  213-217. 

state  prohibition,  214,  215. 

local  prohibition  and  local  option,  216,  217. 

principles  governing  regulation  and  prohibition  in  preventing  fraud, 
285. 

private  consumption  of  liquors,  whether  it  may  be  prohibited.  454,  455. 

property  rendered  iiseless  by,  538-541. 

of  future  establishments,  as  creating  monopoly  in  existing,  686. 

harmless  and  useful  articles  cannot  be  forbidden,  285. 
PROPERTY.    See  Land,  Vested  Rights. 

protection  of,  under  Fourteenth  Amendment,  84,  445. 

taking  of,  by  unreasonable  regulation,  178,  179. 

regulation,  without  compensation,  180,  181. 

power  to  alter  corporate  charters  cannot  be  used  to  destroy,  362,  363. 

freedom  of,  from  restrictions  upon  alienation,  365-369. 

devices  for  tying  up,  366. 

perpetuities,  rule  against,  367. 

legislative  control  of  devolution  of,  after  death,  367. 

mortmain,  statute  of,  and  American  legislation,  368,  .369,  592. 

perpetual  rents,  370,  589. 

long  leases,  371. 

taking,  by  unreasonable  regulation  of  charges,  380. 
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PROPERTY— continued. 

qualified  property,  in  general,  402. 

qualified  property  of  riparian  owner,  deprivation  of  without  compensa- 
tion, 404-409. 
flooding  property,  as  taking,  409,  410. 

flooding  by  mill  dams,  or  other  means,  and  compensation  for,  410-413. 
in  streams  and  waters  nee<ied  for  irrigation,  must  bo  used  for  benefit 

of  public,  416,  417. 
fish  and  game  as,  418-420. 

restrictions  upon,  in  interest  of  adjacent  property,  424-427. 
dogs  as,  421. 

gas  and  natural  wealth,  422. 
power  of  majority  of  owners  to  bind  minority  in  creation  of  drainage 

district,  127,  441,  442. 
party  walls  and  division  fences,  443,  444. 
holding  of,  by  religious  society,  369,  466. 
taking  of,  for  public  use,  and  compensation,  .504-506,  602. 
injury  to,  as  taking,  and  compensation,  507-510. 
consequential  damages  to,  509,  510. 
taking  of,  under  police  power,  in  general,  511-513. 
destruction  of,  as  nuisance,  520-522,  531. 
unlawfully  used,  and  forfeiture,  525-528,  627. 
destruction  of,  to  prevent  spread  of  fire,  534. 
destruction  of,  for  military  purposes,  535,  536. 
rendered  useless  by  change  of  legislative  policy,  538-541. 
practice  of  profession  as,  542,  544,  545,  683-685. 
confiscation    of,    by    requirement    of   unreasonable   improvements,    548, 

549,  618. 
confiscation   b}"  unreasonable  regulation  of  charges,   550. 
withdrawing  privilege  of  liinite<l   liability   from  cor]H»ration   as  taking 

of  property,  567. 
grant  of  use  of  public  property  if  acted  upon  is  property  right.  576. 
grant  of  use  of  public  property  a  pr<»perty  right  when  rights  have  l>e- 

conie  vcst«<l,  .")7<S,  579. 
revocnble  licoiiHc  to  use  streets,  and  rights  accjuired  thereunder,  582. 
abolition  of  fcMulal  tenures,  5.S.S. 

perpetual  covenants,  or  restrictions  upon  use  of  land,  590. 
entails,  591. 

secularization  of  church  property,  and  mortmain,  592-.596. 
trusts  for  charitable  uses,  597  601. 

summary  of  principles  regarding  property  under  police  power,  602. 
business  established  under  License  for  reasonable  duration  as,  580,  602, 

681. 
special  burdens  upon,  in  public  interest,  as  taking,  612. 
mechanics*  liens  upon.  626,  n. 
right  of  alien  to  hold.  706,  707. 
PROPORTIONATENESS, 

of  means  to  end,  judicial  control  of,  63. 
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FROPORTIONATENESS— continued. 

in  municipal   ordinance's,  measure  must  tend   to  remove  danger,   128, 
142,  148,  736-738. 

in  health   md  safety  legislation,  149,  150. 
PROPRIETAKY   CAPACITY   OF  STATE.     See  Corporate   Powers  op 

State. 
PROPRIETARY  MEDICINES, 

sale  of,  cannot  be  given  to  druggists  exclusively,  149,  650. 
PROSTFTUTES.    See  III  Fame,  Houses  of,  Prostitution. 

commitment  of,  98,  99. 

treatment  of,  as  vagrants,  97,  98,  244. 

state  and  local  power  over,  157. 

confinement  of,  to  specified  districts  of  city,  179,  244,  245,  689. 

registration  and  inspection  of,  in   f>ance,  243. 

prohibition  and  regulation  in  United  States,  244. 

advertising  by,   246. 

persons  other  than  relatives  cannot  be  forbidden  to  speak  to,  on  street, 
457. 
PROSTITTTTIOX.    See  Prostitutes. 

ill  fame,  houses  of,  basis  of  regulation  of,  242. 

regulation  or  prohibition  of,  243-246. 

as  a  crime,  245,  722. 

practices  in  aid  of,  246. 
PUBLICATIONS.    See  Spf^ch  and  Press,  Freedom  of. 

ol)S<-ene  and  criminal,  236,  237,  248. 

libelous,  472-475. 

inciting  to  crime,  477,  478. 

attacking  government,  475,  478. 
PUBLIC  BUILDINGS, 

regulation  of  use  of,  171. 
PUBLICITY, 

regulation  to  secure,  35. 
PUBLIC  FUNDS, 

expenditure  in  promotion  of  art  and  science,  23. 
PUBLIC  HOUSE  TRUSTS.    See  Cotenburcj  System. 

PUBLIC  INTEREST,  BUSINESS  AFFECTED  WITH.  See  Rates  and 
Char(;es,  Railroads  and  Common  Carriers,  Bankin<{,  Insurance, 
Grain  Elevators. 

statement  of  doctrine,  372. 

forms  c»f,  and  methods  of  control,  373. 

regulation  of  rates  and  charges  of,  374-385,  554. 

reasonableness  of  rates  determined,  379-385. 

requirement  of  equal  service  in,  3S6-394. 

special  requirements  in  interest  of  public  convenience,  39.5-398. 

regulation  of  banking  and  insurance,  399-401. 

breach  of  Inbor  contract  in,  452. 

extension  of  common  law  liability  in,  621. 

requirement  of  equal  service  to  whites  and  negroes,  693-695,  699. 
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PUBLIC  MEETINGS.    Sop  Assembly    Right  or. 

police  control  of,  174,  4GS  4Si>. 
PUBLIC  PLACES.     See  Streets. 
PUBLIC  MONOPOLY.    See  Moxopoly. 

of  liquor  traffic,  1:18,  lil9. 

po.st  office,  666.  ♦ 

municipal  monopoly,  667. 
Pl^LIC  MORALS, 

in  gen«'nil,  1S7. 
PUBLIC  PURPOSE, 

in  taxation,  23. 

exercise  (►f  eminent  domain,  181. 

as  justifying  mill  <lam  privileges  to  manufacturing  ostaMishments,  412. 

as  justifying  flooding  of  land  in  other  ways,  413. 
PUBLIC  SCHOOLS, 

reading  of  Bible  in  and  religious  liberty,  463. 

non-attendance  of  children  on  catholi<'  holidays,  469. 

se{)aration  of  races  in,  698,  700. 

riglit  to  attend,  conditioned  on  vacrination,  447. 
PUBLIC  WELFARE, 

restraint  of  individual  action  ufuler  police  power  to  secure,  S. 
PT'KSUIT  OF  LIVKLIHOOI), 

firiririfilo  of  freedom  of,  and  its  limitations,  492-497. 
QUALIFIKI)  PROPKRTY.     See  Fisii  and  (Jame,  I)<m;s,  Gas.  Navigable 

Waters,   Riparian  Owners,  Water  and  Water  Courses. 
QUARAXTIXK.     See  Contacious  and  Epidemic  Diseases. 

state  yx.wor,  71,  SO,   136,  488. 

l)y  stnto  against  infected  animals,  77,  S2,  129.  136,  138. 

disrriniiti.-itinii   by  state  in.   82,    i:iS-139. 

state  ami   federal,    12'>. 

stnle  (jiiJirantiiK*  where  directly  affecting  commerce,  138,  1,39. 

detention  of  prrs(KM  Ity,  44(5. 

\,.sv.,.l<  ('\;i!niiie<l,  re(juire<l  to  pay  for  examination,  622. 

slriir  <|H:iniiitirie  and  iininij^mt io!i,  70.">. 
KA<'i:.      Scr   Nl.';i;(M-S,  ('iiinhsk. 

inflnenre  upon  (Mjinility,  6i)."». 

constitutional  prtitcction  of  negroes,  692. 

federal  civil  ri;j]ity  letrislation,  (593. 

state  civil  ri;j:lits  le-^^islation,  69-4. 

•  onipulsory  scjtnration  (.f  blacks  and  whites,  696. 

separation  oi'  races  in  schools.  698. 

sef)aration  of,  in  ]»ul)lic  conveyances,  699. 

s(?paration  of  races,  and  equality,  700. 
RACE  COT^RSFS.     See  House  Races. 

I.ettiu;^  on.   194,  19.'),  730. 

discrimination    in    favor   of  existing,   by  exemption    from    new    regnla- 
tions,  687. 
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RAILROAD  CROSSINGS.    See  Grade  Crossings. 
precautions  required  at,  IIH. 
requirements  at,  reasonableness  of,  612. 
railroad  required  to  keep  in  safe  condition,  631. 
gra^e  crossings,  abolition  of,  548,  556,  631. 
RAILROADS    AND    COMMON    CARRIERS.      See   Rates   and   Charges, 
Public  Interest,  Business  Affected  With. 
valid  stat«^  regulation  as  to  companies  engaged  in  interstate  commerce, 

73,  SO. 
requirement  to  stop  at  all  stations  or  at  county  seats,  73,  397. 
freight  trains  may  bo  forbidilon  to  run  on  Sunday,  73. 
state  regulation  of  rates,  73,  376,  571. 
state  laws  retjuiring  safety  appliances,  80,  723. 
regulation  of  railroad  crossings,  116,  612. 
regulation  as  to  qualifications  of  employes,  73,  116. 
liability  for  injury  to  passengers  or  damage  to  property,  79,  628-630. 
state  safety  regidation  affecting  interstate  trains,  135. 
ordinance  requiring  flagmen  at  every  crossing,  150. 
sale  of  tickets  by  unauthorized  parties,  60,  61,  291,  298,  673. 
hours  of  labor  of  employes  operating  trains,  316. 
abandonment  of  trains  by  employees  in  case  of  strike,  333,  452. 
pooling,  by  interstate  railroads,  341. 
reasonableness  of  rates,  379-385. 

discriminations  in  rates  by,  as  to  long  and  short  hauls,  and  size  of  ship- 
ments, 390-392. 
classification  of  tralfic  for  fixing  of  rates,  393. 
mileage  tickets,  393,  397. 

sleeping  car  accommodations  a  matter  of  special  contract,  395. 
establishment,  maintenance,  or  discontinuance  of  depots,  395. 
equal  access  in  depot  to  all  owners  of  cabs,  soliciting  passengers,  396. 
requirement  of  track  connections  and  connecting  business,  397. 
construction  of  railroad  dependent  upon  administrative  determination 

as  to  its  necessity,  401,  659. 
legislation  as  to  organization  and  capitalization  of  railroad  companies, 

400,  401. 
gra<le  <Tossings,  548,  556,  631. 

determination  of  rates  by  state  and  interstate  traffic,  551. 
equal  protection  of  laws  and  unreasonable  regulation  of  rates  of,  611. 
may  be  required  to  bear  expense  of  railroads  ('ommissions,  622. 
legislation  requiring  fencing  of  tracks,  629,  637. 
liability  of,  for  fires  caused  by  sparks  from  locomotive,  630,  727. 
liability  for  injuiy  to  passengers,  632. 
absolute  liability  for  injury,  633,  634. 
liability  for  bringing  diseased  cattle  into  state,  634. 
penal  liability  for  injury,  when  not  caused  by  negligence,  637. 
discrimination  against,  in  recovery  of  claims,  637,  714,  727,  735. 
discrimination  by,  based  on  local  conditions,  690. 
requirement  of  separate  coaches  for  blacks  and  white,  73,  695,  699. 
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RAILROADS  AND  COMMON   CARRIERS— continued. 

interstate,  doing  business  in  state  where  not  incorporated,  719. 

distinction  between  long  and  short  hauls  in  regulations  to  prevent  acci- 
dents, 727. 
RATES  AND  CHARGES.     See  Railroads,  Pubuc  Intkbest,  Business 
Affected  With. 

public  notice  as  to  railroad  rates,  41. 

legislative  regulation  must  be  reasonable,  63,  550. 

state  regulation  of,  and  interstate  traffic,  73,  79,  551. 

legislative  determination  of  rates  of  interest,  302-304,  733. 

charter  right  to  fix,  and  state  regulation,  363. 

English  and  American  legislation  regulating,  in  business  affoctod  with 
public  interest,  374,  375. 

where  business  a  monopoly,  376,  377. 

reasonableness,  legislative  or  judicial  determination  of,  379-386. 

where  business  not  monopolistic,  378. 

fixing  of,  a  legislative  function,  384,  385. 

taking  of  property  by  unreasonable  regulation  of,  380. 

difli<ulty  of  determining  what  charge  is  reasonable,  384. 

judici.'il  regulation  of,  385. 

conv'hisive  determination  by  administrative  boards,  386. 

discrimination  in,  by  railroad  companies,  390-392. 

requirorncnt  of  sale  of  inilroad  mileage  tickets  at  certain  price,  393. 

regulation  of,  for  services  incidental  to  business,  394. 

bases  for  determining  reasonableness  of,  .'552-554. 

legislation  clianjring,  and  existing  contracts,  555. 

determination  of.  in  rorjiorate  charter,  as  contracts,  570-572. 

<lcf)rivation  of  equal  protection  of  laws  and  unreas(mable  regulation  of, 
(ill. 
REASOXAHLKNKSS.     See  JruiriAL  Control. 

principle  of,  (i3. 

in  municipal  ordinances,  33,  142,  150,  158,  286,  292. 

in  legislative  rTieasnres.   l.")(i.   1.1 1.   l.ls. 

of  regulation  of  offensive  estal»lishmonts,  177,  178. 

in  restrictive  legislation  regarding  children,  259. 

in  limitation  of  hours  of  labor,  313,  317. 

in  regulation  of  payment  of  wages,  321. 

legislative  and  judicial  control  as  to  charges  by  business  affected  with 
public  interest,  379-385. 

attitude  of  federal  court  as  to,  in  state  regulation  of  charges,  382. 

of  improvements  recpiired  to  be  made  to  property,  549,  618. 

of  rates  fixed  by  legislature,  550. 

bases  for  determining,  as  to  rates,  552-554. 

of  rates  of  corporations,  572. 
REBATES, 

l>y  manufacturer  to  one  handling  his  goods  only,  346. 
RE(W?\rZAXCE, 

to  keep  the  peace,  SO. 
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BEFORM  SCHOOL  OR  INSTITUTION.     See  Parent  and  Child. 

commitment  of  children  to,  260-262. 

judicial  control  of  discharge  from,  263. 
REGULATION, 

distinguished  from  restraint  and  Drohibition,  28. 

in  general,   35-40. 

to  secure  publicity,  35. 

includes  partial  prohibition,  58. 

of  use  of  streets,  165-169,  172-174. 

of  places  of  public  resort  and  meetings,  175. 

of  sale  of  liquors,  in  general,  206-212. 

principles  governing  prohibition  and,  285. 

prejudicial  regulation  of  property  and  compensation,  512-517. 
I.«K(;  RATING, 

Knglish  h'gislation  against,  338. 
HKGIHTRATION, 

as  inciins  of  control,  42. 

of  strangers  in  United  States  and  Europe,  45. 

objwtions  to  registration,  46,  note  12. 

of  sales  of  weapons  and  poisons,  43,  93. 
RELIGIOUS   MEETINGS, 

protection  of,   175,  464. 
RELIGION.     See  Mortmain,  Public  Schools. 

freedom  of,  and  state  control  of  education,  266. 

holdings  of  property  by  religious  societies,  369,  466. 

constitutional  guaranty  of  freedom  of,  458. 

sectarian  legislation,  and  state  support  of  church,  459,  460. 

religious  disqualifications,  461. 

state  recognition  of,  462. 

reading  of  Bible  in  public  schools  and  freedom  of,  463. 

protection  of  religious  meetings,  464. 

blasphemy,  465. 

organization  of  religious  societies,  466. 

limits  of  religious  freedom,  467,  468. 

faith  cure,  and  compulsory  medical  treatment,  144n.,  447,  468. 

conflict  of  civic  and  religious  duties,  469. 
REMEDY.    See  Proportion aten ess  of  Means  to  End. 
RENDERING  ESTABLISHMENTS.    See  Offensive  Trades  and  Estab- 
lishments. 
RENTS, 

prohibition  of  perpetual,  370,  371. 

commutation  of  existing  perpetual  rents,  589. 
REPORTS.    See  Incriminating  Reports. 

in  general,  42. 

as  applied  to  business,  43,  93. 

requirement  of  license  and  constiutional   protection  against  self-crim- 
ination, 55. 
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REPUTATION, 

bad  reputation  not  a  puuishable  offense,  94-96. 
RESTRAINT  OF  TRADE.    See  Combinations  in  Restraint  of  Traj)E. 
RESTRAINT, 

in  general,  22. 

defined  and  discubsed,  28-30. 

whether  constitutional   where  criminality   in   each  case   left   to   deter- 
mination of  jury,  28. 
RETROACTIVE  LEGISLATION, 

and  property  acquired  under  previous  legislation,  538,  540,  545,  683-687. 

regulation  of  professions  and,  r)42,  544,  545,  683-685. 

aflFecting  ccuitracts,  555. 

protecting  debtors,  557. 

federal  laws  regarding  legal  lender,  55S. 

liquor  legislation  afl'ivting  existing  conditions,  683. 

establishment  of  fire  limits,   not    retrojictive,  685. 
RIOTS  AND  nNI.AWFri.  A8SKMHLIES, 

powers  of  summary  repression,  88. 

killing  in  sui)pression  of,  445,  n.    1. 

officer  may  recjuire  assistance  of  anyone  at  hand  in  repressing,  614. 

destruction  of  lirjuor  in  apprehension  of,  537. 
RIPARIAN  OWNER.     See  Navkjable  Waters. 

compulsory  association  of  owners  to  prevent  inundation,   114,  442,  619. 

duty  of  owner  to  buihl  <»r  preserve  embankments,  11^4,  409,  619. 

title  of  owner,  extent  of,  403. 

owner's  casement  of  aci-css  to  navigable  stream.  408. 

owner's  <'ascinont  subtudinate  to  public  right  of  navigation,  408.  509. 

may  bo  forbittden  to  weaken  his  land  to  injury  of  other  ]»roperty,  619. 
RIVERS.     Sec  W.vTKiis   AND   Watkk  Couuses.   Navi(;able  Waters. 
SAFETY, 

growth  of  safety  legislation.  111. 

principal   subjects  of  legislation,   113-121. 

legislation   for,  and   Fourteenth  Amendment,  134. 

legislation  af^'ecting  commerce,   135-139. 

local  powers,  140-142. 

questions  involved  in  safety  legislation,  143-155. 

labor  legislation  for,  310. 

discrimination   in   safety   legislation,   727. 
SAILORS.     See  Seamen. 
SALOONS.     See  LiguoRS. 

regulations  as  to  internal  arrangements,  52. 

women  as  waitresses,  or  frequenting,  244,  703. 

wine  rooms,  244. 

decision   by   people  of  locality  concerned  as  to  whether  one  shall  be 
established.  645. 

regulations  apj>lying  to  existing,  683. 
SALTPETRE, 

prerogative  to  dig  for,  519,  5,36. 
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SCALPERS,  TICKET.    See  Ticket  Brokerage. 

business  prohibited,  61,-91. 
SCHOOLS.    See  Pursue  Schools,  Education. 
SCIENCE,  FREEDOM  OF. 

mainter.aiue  of,  necessary,  15. 

and  legislation  regarding  practice  of  medicine,  152-154 

and  offensive  publications,  237-239,  479. 
SEAMEN, 

federal  control  over  contracts  of,  329,  451. 

tax  upon,  for  support  of  Afarine  Hospital,  434. 
SECOND  HAND  ARTICLES, 

regulation  of  sale  of,  93,  130. 
HECRf:T  SOCIKTIKS. 

legislation  nfgnnling,  481,  482. 
SECURITY  OF  (U)()l)  BEHAVIOR, 

in  case  of  threatened  crime,  89. 

of  one  guilty  of  breach  of  peax-e,  109. 
SECURITY  OF  THE  PEACE, 

in  case  of  threatenofl  breach,  89. 
SECURITY  HOLDING  CORPORATION, 

whether  form  of  monopoly.  351. 
SEDITION  AND  SEDITIOUS  LIBEL.    See  Libel. 
SERVANTS, 

enticing  from  masters,  illegality  of,  333. 

indentured  servants  in   American  colonies,  450  n.  18. 
SERVITUDES.     See  Easements. 
SEXUAL  VICE, 

in  general,  234. 
SHEEP  GRAZING, 

forbidden  within  two  miles  of  dwellings,  171. 
SHERMAN  ANTI-TRUST  ACT, 

forbidding  combinations  in  restraint  of  trade  and  commerce,  341. 

interpretation  of,  354,  355. 
SHIPPING.    See  Vessels  and  Navigation. 
SIC  UTERE  TUO  UT  ALIENUM  NON  LAEDA8, 

principle  and  its  application,  8,  406,  439. 
SIDETRACKS, 

of  railroads,  for  use  of  factories,  &c.,  162,  n;  427  n.  35. 
SIDEWALKS, 

obstruction  of,  169. 

removal  of  snow  and  ice  from,  by  abutting  owner,  620. 

building  and  keeping  in  repair  by  abutting  owner,  620  and  n. 
SIGNS  AND  STAMPS, 

to  indicate  ingredients  of  articles  to  be  sold,  41. 
SLAUGHTER  HOUSES.    See  Offensive  Trades  and  Establlshments. 

municipal  powfr  n\<r.   1l'9,   177. 

municipal  power  in  location  ni'  within  city,  141,  179,  H40. 
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SLAUGHTER  HOUSES— continued. 

prohibition  of,  within  city,  565,  640. 

slaughter  house  cases,  609,  669. 

license  to  erect  dependent  upon  administrative  discretion,  643. 

municipal  monopoly  of,  667. 

grant  of  monopoly  to  private  corporation,  as  means  of  police  cozLtrol, 
669,  671. 

revocability  of  monopoly,  679,  680. 

prohibition  of  future  erection  of,  as  discrimination  in  favor  of  existing 
establishments,  687. 
SLAVERY, 

abolition  of,  question  of  compensation,  584-586. 
SiMOKE  ORDINANCES, 

reasonableness  of,  177. 
SNOW, 

removal  of  from  roofs  of  houses,  616, 

removal  of  from  sidewalks,  620. 
SOCIAL  CONTROL, 

right  of  association  for,  484. 
SOLICITING, 

orders  by  personal  calls,  288. 
SPECIE  CONTRACTS.    See  Coxtracts. 

enforcement  of,  559. 
SPECULATFON.     See  Options  and  Futures,  Gambling. 

prohibition  of,  how  far  conptitutional,  59. 

options  and  futures,  L'OO,  *J01. 

legitimate,  199.  202. 

foreign  legislation  concerning,  203. 
SPEECH  AND  PKE8S,  FREEDOM  OF.    See  Publications. 

tkvcK)])niont  of,  and  constitutional  guaranty,  471. 

and  law  of  libel,  472-475. 

and  atta«'ks  upon  government,  477,  478  and  n. 

does  not  extend  to  incitement  to  crime,  476,  477. 

and  scientific  publications,  479. 
SPITTING, 

in    public    conveyances,    whether    within    jurisdiction    of    board    of 
health,  147. 
SPENDTHRIFTS, 

may  be  de})rived  of  management  of  their  property,  431. 
STAGE  CENSORSHIP, 

Euroi)ean  and  American  regulations,  251. 
SPORTS. 

dangerous  sports,  120. 

brutal  sj>orts,  248. 
STAK   CHAMHEli, 

court  of,  referred  to,  471,  481. 
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STATISTICS  AND  STATISTICAL  INFORMATION, 

requirement  of,  44. 

ministers  required  to  report  marriages,  physicians  required  to  report 
births  au'i  deaths,  613. 
STATUTORY  OFFENSES, 

knowledge  i)re8umcd,  and  wrongful  intent  dispensed  with,  635,  636. 
STEAM  ENGINE.    See  Engineer. 

license  required  of  engineers,  493. 

revocation  of  permit  to  keep,  by  administrative  officer,  643. 

boiler  inspection,   exemption   of   locomotives,   727. 
STOCK  EXCHANGES, 

legit inijicy  of  business  in,  59,  202. 

foreign  regulation  of,  203. 
STOCK  YARDS, 

as  places  att'ectc<l  with  public  interest,  390. 
STORE  ORDER  ACTS.    See  Truck  System. 
STREET  RAILWAY.     See  Rates  and  Chargks,  Streets. 

restriction  of  number  of  passengers  to  a  car,  175. 

may  be  required  to  keep  part  of  street  occupied  by  it  clean  and  tree 
of  dust,  012,  020. 

cannot  be  forced  to  carry  policemen  without  pay,  613. 

municipal  power  to  grant  franchise  to,  163,  658. 

a  monoj>oly  of  necessity,  658. 

franchise  under  special  legislation,  660. 

permission  to  operate  does  not  exclude  similar  grant  to  others,  675. 

exchisive  track  rights  granted  by  city,  strictly  construe*!,  678. 
STREETS, 

use  of,  by  private  vehicles  a  right,  38,  168. 

municipal  power  over,  160-164. 

control  of,  when  fee  remains  in  adjoining  owner,  160. 

encroachments  on,  161-163. 

common  use  of,  right  to,  165,  167-169. 

right  of  city  to  vacate  street,  166. 

freedom  from  obstruction,  168,  169. 

preservation  of  order  on,  169. 

special  uses  of,  by  abutters,  172. 

use  of,  for  business  purposes,  license  for,  173. 

parades,  processions  and  meetings  upon,  174,  468,  480,  643,  644,  729, 

names,  affixed  to  private  houses,  519. 

license  to  use,  for  term  of  years  as  contract,  574,  576. 

exclusive  grant  of  use  of,  577. 

revocable  license  for  use  of,  582. 

removal  of  snow  from  sidewalks  by  abutting  owner,  620. 

railroad  required  to  improve  crossing  for  new  street,  631. 
STRIKES, 

legality  of,  332. 

illegal  ads  accompanying,  .333,  334,  336. 

constitutional  power  over,  335. 
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STRIKES— continued. 

may  they  be  forbidden  because  source  of  disorder?  336,  337. 

and  trusts,  337. 

and  interference  witli  interstate  trains,  341,  356. 
SUBCONTRACTOR'S  LIENS, 

how  far  owner- can  be  made  liable,  626  n. 
SUMPTUARY  LAWS, 

history  of,  430. 
SUNDAY, 

freight  trains  may  be  forbidden  to  run  on,  73,  80,  159 

state  regulations  for  observance  of,  184-186. 

laws  and  religious  liberty,  470.  ^ 

prohibition   of  work   by   barbers  on,   735. 
SUSPECTS  OR  SUSPICIOUS  CHARACTERS, 

duties  of  police  officers  regarding,  86. 

treated  as  criminals,  95. 

detention  of,  on  charge  of  vagrancy,  100. 

photographing  and  measuring,  103. 
SUSPENSION  OF  SENTENCE, 

of  convicted  persrms,  as  means  of  control,  108. 
SUSPICION.    See  Suspects. 

as  evidence  of  crime,  95. 

cannot  be  basis  of  punishment  without  some  specific  offense,  95,  96. 
SUPPRESSION.     Sec  Prohibition. 
TARIFFS,  PROTECTIVE, 

against  foreign  competition,  12,  4ii8. 

and  commerce  chiuse,  65. 
TAXATION, 

of  commerce,  70,  73,  74,  295. 

exemption  from,  as  contract,  363,  561,  568. 

exemption  of  certain  industries  from,  forbidden,  428. 

exemption  of  property  of  religious  societies  from,  464. 
TAXING  POWER.    See  License  or  Occupation  Tax. 

for  revenue  purposes,  4. 

public   [)nrpose,   23. 

as  power  of  restraint  or  encouragement,  25. 

and  the  commerce  chiuse,  70. 
TELEGRAPH  AND  TELEPHONE, 

regulation  of  rates,  376. 

legislation  against  discrimination  in  rates,  390. 

arrangements  between  companies  for  transmission  of  messages,  must 
be  matter  of  special  contract,  395. 

other  regulations,  398. 

military  telegraph  lines,  control  of,  in  time  of  war,  471,  note. 

telegraph  companies  authorized  to  establish  lines  along  post  roads,  719. 
TENE:^1RXT  HOUSES, 

fire  <'st  .{[•('s  in.  34. 

rc(|uircnH'iit   tli.Mt   tjoods  be  marked  '*  tenement  made,"  51. 
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TENKMENT  HOUSES— continued. 

regulation  of,  in  interest  of  health,  128,  542. 

unwholesome  businesses  in,  151. 

destruction  of,  as  sanitary  measure,  520. 

regulation  of,  and  retroactive  legislation,  538. 
TERRITORIAL  SOVEREIGNTY, 

as  sustaining  power  to  exclude  foreign-built  and  foreign-owned  vessels, 
65. 
TERRITORIES, 

fedora!  police  power  in,  67. 
THEATRES, 

n^quiremcnts  in,  for  safety  and  comfort,  175,  251. 

control  over  by  tcfisorship,  251. 

America?!  fhcjitrr  rt'milatioiis,  251. 

ornployrneni  of  children  as  actors  may  be  forbidden,  259. 
THREATS, 

to  commit  criin**,  s«»ciirity  (»f  peace,  89. 

in  case  of  strikes,  'MVA,  334,  336. 
TICKET    BR()KERA(JE, 

prohibition   of,   61.   291. 

regulation   of,   291.  • 

regulation  of,  ami  interstate  commerce,  295. 

law  i-onfining  business  to -railroad  appointees,  invalid,  673. 
TOLERATION, 

religious,   459,   465. 

political,  475,  and  see   libels,  and  anarchism. 
TORRENS   RECnSTRATION   LAW, 

constitutionality  of,  437. 
TRADES  AND  OCCUPATIONS.     See   Professions,  Architects,  Drug- 
gists,  Auction   Sales,  Barbers,   Peddlers,   Plumbers. 

legislation  giving  associations  power  of  admitting  to,  56,  647. 

legislation  controlling  certain,  in  interests  of  health,  130,  131. 

regulation  of,  492-494,  639. 

state  certification  as  means  of  control,  495. 

qualifications  to  pursue,  and  rules  framed  by  administrative  body,  649. 

requirement  of  good  character  in  order  to  engage  in  certain,  651. 

restriction  to  citizens,  706. 
TRADE  MARKS. 

common  law  protection  of,  664. 
TRADE  SECRETS, 

revealing  of,  as  form  of  unfair  competition,  288  n. 
TRADE  UNIONS.    See  Conspiracy,  Law  of;  Strikes. 

coercion  by  employer  against  membership  in,  326,  736. 

and  combinations  of  employers,  326. 

earlipr  Ifjjislatiou  and  decisions,  330,  33L 

strikes,  332,  335,  336. 

illegal  methods  in  strikes,  333,  334. 
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TRADE    UNIONS— -continued. 

influencing  other  employes  to  join,  and  coercion,  333,  334, 

and  trusts,  337,  356. 
TRADING  STAMPS, 

legislation  forbid<Ung  use  of,  60,  293. 

whether  of  nature  of  lottery,  198,  293. 
TRAMPS, 

defined  so  as  to  include  males  only,  702. 
TRESPASS, 

entry  for  public  purposes  not,  518. 

on  wild  land  allowed,  under  what  circumstances,  518. 
TRUCK  SYSTEM.     See  Wa(;es. 

legislation  to  force  payment  of  wages  in  cash,  319-321. 

discrimination   against   certain   businesses  in   legislation  against,   320, 
321,  735. 
TRUSTS.     See  Combinations  in  Restraint  of  Trade,  Monopoly,  rk)N- 
SPIRACY,  Law  of. 

and   labor   organizations,   discrimination   between,  in   legislation,    337, 
356. 

state  legislation  against,  339,  340. 

federal  legislation,  341.  , 

state  and  federal  power  as  to  corporations  doing  interstate  businetfl, 
342. 

common  law-  rules  and  their  application  against,  343-353. 

trust  organization,  350. 

present  organization  of,  351,  352. 

interpretation  of  anti-trust  acts,  354. 

constitutionality  of  anti-trust  legislation,  355. 

laws  against,  and  exception  of  agricultural  products,  356,  734. 
TRUSTS,    ELEEMOSYNARY, 

Dartmouth  College  doctrine,  597. 

where  use  to  which  property  devoted  is  impracticable,  or  contrary  to 
public  policy,  598,  600,  602. 

reserved  power  over  charter  of  corporation,  cannot  destroy  purpose  for 
which  created,  if  legal,  599,  602. 

English   legislation   as   to  trusts  which  have  become  useless  or  harm- 
ful, 601. 

Prussian  laws  as  to  trusts,  601  u. 
TUNNELS, 

right  to  maintain  i^ranted  sulvject  to  requirements  of  navigation,  576. 
UNFAIR  COMPETITION, 

what  is,  28S,  note  11. 
UNION  LABOR, 

required  for  work  under  city  contracts,  673,  n.  43. 
UNLAWFUL  ASSEMBLY.    See  Assembly. 
UNSIGHTLINESS, 

police  regulation  of,  180-183. 

of  advertisements,    182. 
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UNWHOLESOME   OCCUPATIONS, 

in  tenement  houses,  TJS,  151. 

as  naisanceSy  176. 

confinement  to  specified  districts,  179. 
USEFUL  BUSINESS, 

cannot  be  entirely  forbidden,  59,  62,  401. 
USURY.     See  Interest. 
.     history  of  le^slation,  302. 

American   legislation,   303. 

constitutionality   of   legislation,    304. 

exceptions  in   laws,  in   f;i\nr  (if  pawnbrokers,  and  building  and  loan 
associations,  733. 
VACATION, 

of  streets,  166. 
VACCINATION, 

compulsory  vaccination,  144  n.,  447. 
VAC.RANCY, 

discussed,  97-100. 

definition  of,  97. 

as  criminal  offense,  99. 

detention  for,  as  means  of  dcalinf^  with  suspects,  100. 

prostitution  as,  97,  98,  244. 

living  upon  earnings  of  prostitutes  as,  246. 

punishment  of  vagrant  for  leaving  county  of  residence,  491. 
VAULT, 

under  sidewalk  not  a  nuisance  per  se,  162. 
VEHICLES, 

license  of,  as  a  police  measure,  168. 

stopping  of,  and  obstruction,  169. 
VESSELS, 

registry,  65. 

built  abroad  and  owned  by  non  residents,  65. 

regulations  to  prevent  collisions  at  sea,  117. 

forfeiture  of,  when  engaged  in  unlawful  oyster  fishing,  525,  527. 

federal  license  of  officers,  and  liability  of  owners  of,  for  their  actiond, 
624,  625. 
VESTED  RIGHTS.    See  Property. 

property  rendered  useless  by  change  of  legislative  policy,  539-541. 

repeal  or  change  of  charter  under  wliich  acquired,  .362,  363. 

in  a   profession,   or  occupation,   and   retroactive'  legislation,   543-547, 
683-685. 

licenses  to  conduct  lotteries,  563. 

license  to  sell  liquors,  564. 

license  to  use  public  streets  or  property,  578,  579. 

economic  or  social  reforms  and,  in  general,  583-601. 

business  established  under  license  of  reasonable  duration  as,  580,  602, 
681. 

52 
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VINEGAR, 

coloring  of  distilled,  forbidden,  32. 
VIOLENCE.    See  Strikes,  Anarchism. 
VIVISECTION, 

regulation  of,  249,  479. 
VOTING, 

conditions  annexed  to,  14. 

laborers  given  time  to  vote,  314. 

coercion  by  employer  t »  prevent  or  influence  vote  of  employee,  325. 

by  women,  701. 
WAGES.     See  Truck  System,  Strikes,  Conspiracy,  Law  of. 

rate  of,  31  s. 

payment  of,  at  stated  intervals,  319-321,  715,  735. 

accrued  wages,  of  discharged  laborer,  to  be  paid  without  abatement, 
319  n. 

truck  acts,  319-321,  502,  735. 

legislation  to  force  payment  in  cash,  319-321. 

combinations  to  raise,  early  law  regarding,  330,  331. 

recovery  of  attorney's  fee  in  action  for,  319  n.,  714,  735. 

assignment  of  future,  forbidden,  319  n. 

garnishment  of,  301  n. 
WAB, 

destruction  and  approj)riation  in  time  of,  536,  537. 

censorship  in  time  of,  471. 
WAREHOUSING.     See   (^rain   Elkvators,   Public   Interest,   Bttsinsss 
Akfeotk!)  With. 

ro<|uirement   of  service  without   discrimination,   390. 

regulation  of,  297. 

warohoiiscrncn  not  allowed  to  store  their  own  grain,  297. 

rates  <-harged   in,   regulation   of,   37H. 

reqijirenient  of  servi<*e  without  discrimination,  390. 

monopoly  to  licensed  wan^housenien,  unconstitutional,  397  n. 
WARRANT, 

requirement  of,  for  arrest,  S7. 
WASTE, 

of  natural   gas,  422. 

of  water  in  artesian  wells,  425. 
WATKR   AM)   WATKR   corRSES.     Sec  Navioable  Waters,  Riparian 

OWNKIJS. 

riparian  rights.  4().S-400. 

mill  dam  f>rivilej^M's  and  flooding  of  land  by  dams,  410-412. 
flooding  land   hy  <»tlH;r  uses  of,  413. 
control  of  use,   for  mining  and  irrigation,  414-417. 
cuttijii;  of  ice  from  public  waters,  417  n. 
natural  water,  and  neighbor's  rights,  425. 
WATER  RATES, 

r»^guIation   of,   ^7(\   571. 

determination  of,  as  contract  with  company,  571. 


INDEX.  SI  9 

[REFEREXrES   ARE   TO  SECTIONS.) 

WATER  WOEKS.    See  Water  Rates. 

charter  to  company  to  erect,  and  competing  municipal  establishment, 
677,  678. 

exclusive  monopoly  to,  a  contract,  679,  680. 
WEAPONS.    See    Arms. 

report  or  register  of  sales,  by  dealer  in,  43,  93. 

constitutional  provisions  as  to  carrying,  90. 
WEEKLY  PAYMENT  ACTS.     See  Wages. 
WEIGHTS  AND  MEASURES, 

federal  power,  65,  273. 

federal  inaction  and  state  regulation,  273-275. 

official  inspection  of,  274. 
WHARFS,  PIERS  AND  DOCKS.     See  Navigable  Waters. 

state  and  local  povrer  over,  80. 

encroachments  upon  navigable  waters  by,  163. 

regulation  of  landing  vessels  at,  175. 

regulation  of  rates  of  wharfage,  373. 

when  buildt  by  riparian  <»wner,  he  cannot  be  deprived  of  them  without 
compensation,  406. 

right  of  riparian  owner  to  erect,  408. 
WINES, 

used  for  saorn mental  purposes,  224. 

oxcof)tion  in  favor  of  native  wines,  in  state  prohibition,  214,  215. 
WOMEN,    i^oe  Women  and  Children. 

limitation  of  hours  of  labor,  311-314. 

prohibition  of  labor  in  mines,  258,  311. 

civil  and  political  rights  of,  701. 

right  to  practice  law  or  engage  in  other  employment^  702. 

employment  of,  in  liquor  buBiness,  703. 
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